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Chowan County Board Of Adjustment
July 19, 2011
5:30 p.m.

2nd floor training room
Chowan County Public Safety Center
West Freemason Street
Minutes

Chairman Brian White called the meeting to order.  He asked Planner Landin Holland to call the roll.  Brian White, Charles Britton, Sheri Hare, Ron Andronowitz, and Harry Rosenblatt were present.  JM Parrish Jr. was absent.

Mr. Holland administered the oath to everyone who wished to speak on behalf of the applications.
Mr. White asked for any corrections to the minutes of the September 1, 2010 meeting.

Mr. Britton moved to approve the minutes as submitted.  Ms. Hare seconded the motion.  The motion carried unanimously. (5-0)

Mr. White noted the first item on the agenda, an appeal submitted by the Cape Colony Homeowners Association to a decision made by the Chowan County Zoning Administrator.  The appeal will address the Administrator’s decision to allow the placement of a manufactured home on a site located at 210 Willow Drive, Edenton NC.    
Mr. White asked to be recused from the discussion due to the fact that he lives in the Cape Colony subdivision and serves on the Cape Colony Board of Directors.

Mr. Andronowitz moved to recuse Mr. White.  Ms. Hare seconded the motion.  The motion carried unanimously.  (4-0)

Vice-Chairman Charles Britton presided in place of Mr. White.
Mr. Holland read the staff report into the record.  (attached)

Mr. Holland read the section of the ordinance that references the 180 day time frame for the discontinuance of a nonconforming use. He stated that it was the interpretation of staff that the 180 day clock started on the date that the unit was removed from the property.  He stated that based on records submitted by the property owner, the unit was officially removed on 11-15-2010.  He stated that the zoning permit was issued on 2-11-2011.  He stated that was well within the 180 day time frame that the ordinance provision references.  

Mr. Holland read the section of the ordinance that references the replacement of nonconforming single family homes.  He stated that it was staff’s position that the 180 day time frame began from the date that the structure was removed from the property not from the day that the structure burned.

Mr. Britton asked for clarification on the last paragraph of the staff report.

Mr. Holland stated that according to the Zoning Ordinance an appeal must be filed within thirty days from the date of issuance of the decision.  He stated that technically the appeal should have been filed within thirty days of the 2-11-2011 of the issuance date.  He stated that staff had made the decision to move forward with the appeal case because the Homeowner’s Association would have no way of knowing about the issuance of the zoning permit until the manufactured home was moved onto the lot.
Will Crowe, attorney for the Homeowner’s Association, spoke on behalf of the application.  He stated that he had spoken with Mr. Holland and that their main goal was to get clarification on exactly when the 180 day time frame starts and have it clarified in the Zoning Ordinance.  He stated that it was the HOA’s opinion that the 180 day time frame began when the home burned and was no longer habitable.  He stated that for six months the shell of a trailer remained on the lot and the neighbors assumed that since the six months had passed, there would not be another mobile home allowed on the property.  He stated that the County used the date of when the trailer was removed from the  property as the starting date and not the date when the trailer burned.  

Mr. Rosenblatt asked for clarification on the HOA’s interpretation of when the 180 day time frame began.
Mr. Crowe stated that it was their interpretation that it began when the home was destroyed by fire not the day that the trailer shell was removed from the property.

Mr. Rosenblatt asked if the HOA viewed the clearing of the land in order to make way for the replacement home as having any significance.
Mr. Crowe stated that they did not feel that clearing the land had any bearing on using the burned out trailer as a residence.  He stated that they felt that the use of the property ceased when the trailer could no longer be used as a residence.

Mr. Rosenblatt asked if there were any other significant communications between staff and the applicants or neighbors other than what was included in the meeting packets.  

Mr. Holland stated that to his knowledge, there was no communication to the County that there was a nuisance or code enforcement issue.  He stated that the first communication the County received about the property was from Mrs. Halsey about potentially putting a new mobile home on the lot.  

Mr. Britton asked for clarification that the HOA was not questioning this particular mobile home but that they were looking for clarification in the Zoning Ordinance on when the 180 day time begins for future applications.
Mr. Crowe stated there were irate neighbors to this property that were upset over the replacement of the mobile home.  He stated that after speaking with the County it became clear that there were different ways to interpret this particular wording.  He stated that he has cautioned the HOA that it would be very difficult to retract what has already been given.  He stated that he understood that the County used on the only date given to them to calculate the 180 days which was on a receipt from the clean up of the property.

Mr. Britton stated that he could understand both sides and that he was glad to see that it was not really a dispute between two sides but that the HOA just wanted clarification of the wording in the Zoning Ordinance.  He asked Mr. Holland if the wording of the Zoning Ordinance needed to be changed and if the Board of Adjustment could do that.

Mr. Holland stated that he did think it was unclear and that it should be clarified.  He stated that it would require a Text Amendment that would have to be heard by the Planning Board and the Board of Commissioners.  

Mr. Britton asked if they were being asked to decide on a case at this time.

Mr. Holland stated that the applicant did submit an appeal application and that they would have to decide whether to uphold or overturn the decision made by staff.

Mr. Britton asked if the Board decided to overturn the decision, would that require the owner to remove the mobile home from the property.
Mr. Holland stated that it would.  He stated that the Board needed to determine if the interpretation was appropriate using the language as it is written now.
Thelma Halsey (property owner) stated that Willow Drive has three stick built homes on it and that everything else is manufactured housing.  She presented photos of the other mobile homes on Willow Drive.  She stated that the mobile home that they set up was compatible with the neighborhood.  She stated that her goal was to provide affordable, safe housing.  She stated the HUD inspection was done on the unit and it was approved.  She presented a list of expenses that she had incurred in the setting up of the mobile home.  She stated that they (her husband and herself) would suffer a financial hardship if they could not make use of the property.  She stated that a list of issued building permits is available on the Chowan County website and is updated regularly and is public knowledge.  She stated that the HOA did not file their appeal in a timely manner so they went ahead with the setting up of the mobile home.  
Mr. Britton questioned the property line location.

Ms. Halsey stated that there is a stake on the lot line that the surveyor put out when he surveyed the lot.

Mr. Rosenblatt asked if the mobile home was occupied up until the time of the fire.  

Ms. Halsey stated that she had no knowledge of the fire or who lived there at the time.  She stated that they purchased the property at the end of January 2011.  
Mr. Rosenblatt asked the Halsey’s if they were aware of the regulation that would prohibit the continuance of a nonconforming use after 180 days.

Ms. Halsey stated that they were not aware until they contacted the Planning & Inspections office and asked what could be done with the property. 
Mr. Rosenblatt asked the Halsey’s if they had any contact with the HOA before they applied for the zoning permit.

Ms. Halsey stated that they did not have any contact with the HOA.

Mr. Rosenblatt stated that it was his understanding that the HOA was under the impression that the clock started ticking after the mobile home burned and that is why they were surprised when a replacement mobile home was moved onto the lot.

Mr. Britton opened the floor to public comment.

Sidney Wilkins, President of the HOA, stated that he understood the Halsey’s position.  He stated that he was aware that there were multiple mobile homes on Willow Drive in Cape Colony.  He stated that the HOA was aware of the fire that destroyed the mobile home but that they were not aware that the lot had been purchased by the Halsey’s.  He stated that it was nothing personal against the Halsey’s in particular but that the HOA just wanted the Zoning Ordinance clarified as to when exactly the 180 day clock starts ticking.

Ms. Halsey stated that she would like to reiterate that the appeal was not filed in a timely manner and that is why they proceeded with the project.

Mr. Britton closed the floor to public comment.

Mr. Britton stated that the HOA wanted clarity in the Zoning Ordinance but that their ruling would be to decide if the Zoning Administrator’s interpretation was justified. 
Mr. Rosenblatt stated that he read the staff report and listened to the testimony given and that he felt that the situation was very unfortunate.  He stated that one of the reasons for the Zoning Ordinance was to upgrade the standards of housing in the County.  He stated that he looked at the timeline and that he felt that a use ceases when the home is no longer inhabitable.  He stated that he didn’t feel like the clearing of the lot had anything to do with the cessation of use.  He stated that he felt like staff’s decision was clearly erroneous.  He stated that he didn’t feel like that there was adequate communication between the Halsey’s and the HOA.  He stated that he felt like the Halsey’s were misled by the advice that they got from the County but that he didn’t feel like they should be punished for that and forced to remove the mobile home. He stated that he felt that staff’s decision was wrong and that the appeal was justified.  He stated that the HOA should have proactively sought out what was going on with the burned out trailer and lot not just waited for someone to let them know what was going on as they were the “protective umbrella” for the community.  He stated that for that reason he could see how it could be said that the appeal was not filed in a timely manner.  He said that he felt that it would be unfair to the Halsey’s to bear the burden of an appeal that probably could be made in a timely manner.
Mr. Andronowitz stated that he could see how you could say staff’s decision was wrong as well as how you could say that the appeal was not filed in a timely manner.  He stated that it was the HOA’s responsibility to look out for the homeowner’s in a community but that at the same time he did not think that the Halsey’s should be punished for staff’s interpretation.  

Mr. Holland stated that staff had used the date on the receipt from the lot clearance as the starting date for the 180 day clock.  He stated that one of the reasons for allowing the appeal to move forward was to get clarification on the wording in the Zoning Ordinance for future cases.

Mr. Rosenblatt questioned the need for the County Attorney to attend a hearing of this nature to provide legal assistance.

Mr. Holland stated that he had a simple solution to clarify the language and that if the Board felt like the 180 day clock should begin ticking on the day of an incident and the structure is damaged beyond 50% of its fair market value the text of the Zoning Ordinance needed to be amended to include that wording.

Mr. Rosenblatt stated that the Board of Adjustment was not a legislative board and that he didn’t feel like they had the power to make a binding interpretation on future board decisions.  He stated that he felt like they needed assistance from the County Attorney.

Mr. Britton stated that he felt like there were three parties that share the burden in this case, he stated that the Halsey’s should have made sure they could do what they wanted to do with the property before they bought it, that the HOA should have looked into the status of the property with the burned out trailer, and that the County should have made sure the proper decision was made before issuing the permit.  He stated that the Halsey’s, if made to remove the mobile home, could come back before the board and claim an undue hardship because the lot that they purchased is not big enough to build a house on.  He stated that he felt that the Halsey’s had done everything that they could to follow the regulations.  He stated that in his opinion, the timeline should begin when a livable structure no longer exists on the property.  
Mr. Rosenblatt moved to reject the appeal on the basis that it was not timely filed.  Ms. Hare seconded the motion.  The motion carried unanimously.  (4-0)

Mr. Rosenblatt suggested that staff see what guidance can be obtained from Raleigh and contacting surrounding counties before changing the wording in the Zoning Ordinance.  He cautioned against making the wording too specific and stated that sometimes it is better to use more general language.  
Mr. Holland stated that when the step was taken to amend the language the Board of Adjustment would be contacted and given the opportunity to attend that Planning Board meeting and give input on the proposed language.  

Mr. White resumed his position as Chairperson and noted the next item on the agenda, a variance request submitted by James Parrish requesting relief from defined lot size and setback standards within the A-1 zoning district for a property located at 1045 Macedonia Road.
Mr. Holland read the staff report into the record. (attached) He explained the reasoning for the variance request referencing the map included in the staff report.  He stated that Mr. Parrish had come to him wanting to subdivide a parcel of his land located at 1045 Macedonia Road and in reviewing the proposed new parcels it was determined that the resultant lots would not be large enough to meet the minimum lot size requirement in the A-1 zoning district.  He stated that Mr. Parrish was seeking a variance for proposed parcel 3 as referenced on the map included in the packets from the minimum lot size requirements in the A-1 district.  He stated that the situation that exists now which is four single family units on a single piece of property is no longer legal.  He stated that the situation materialized over years and was in compliance with the zoning regulations that applied at that given point in time.  He stated that approval of the variance would result in a less nonconforming situation than exists at the present time.
Mr. Rosenblatt asked for clarification on the new lot lines for proposed parcel 3.

Mr. Parrish spoke on behalf of the application and stated that when he first started out selling lots on Macedonia Road the required minimum lot size was 20,000 square feet and that is what he sold as a lot.  He stated that parcel three, if the variance was granted, would be close to 20,000 square feet.  He stated that there was no way he could subdivide his property and come up with 40,000 square feet for each parcel.  
Mr. White asked if he understood correctly that some of the other lots on that road were 20,000 square feet.

Mr. Parrish stated that was correct that the adjacent lots were all 20,000 square feet which was the minimum lot size at the time they were created.

Mr. Holland stated that notifications were sent out to the adjoining property owners and that there had been no comments or concerns.

Mr. White opened the floor to public comment.

There being no public present wishing to speak, the public comment period was closed.

Mr. Rosenblatt asked if there was any regulation indicating which way the mobile home had to face.

Mr. Holland stated that it must face the road providing access.

There being no further discussion, Mr. White called for a motion on the application.

Mr. Rosenblatt moved that if the applicant complied strictly with the provisions of the Ordinance he could make no reasonable use of his property.  Mr. Britton seconded the motion.  The motion carried unanimously.  (5-0)

Mr. Britton moved that the hardship of which complained is one suffered by the applicant rather than by neighbors or the general public.  Mr. Andronowitz seconded the motion.  The motion carried unanimously. (5-0)
Mr. Britton moved that the hardship relates to the applicants land rather than personal circumstances.  Mr. Rosenblatt seconded the motion.  The motion carried unanimously.  (5-0)
Mr. Britton moved that the hardship is unique or nearly so rather than one shared by many surrounding properties.  Ms. Hare seconded the motion.  The motion carried unanimously. (5-0)
Mr. Britton moved that the hardship is not the result of the applicants own actions.  Ms. Hare seconded the motion.  The motion carried unanimously. (5-0)
Mr. Rosenblatt moved that the variance will neither result in the extension of a nonconforming situation in violation of Article 7, Nonconforming Situations, nor authorize initiation of a nonconforming use of land.  Mr. Andronowitz seconded the motion.  The motion carried unanimously. (5-0)
There being no further business, the meeting was adjourned.

