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EDENTON-CHOWAN
INSPECTIONS AND PLANNING DEPARTMENT

P.O. Box 1030, Edenton, NC 27932

305 West Freemason Street, Edenton, NC 27932

PHONE 252-482-5618   FAX 252-482-5697
Chowan County Planning Board

June 17, 2014
Chowan County Public Safety Center

305 West Freemason Street

7:00 pm
Planner Landin Holland called the roll; Patti Kersey, Lou Sarratt, Bobby Winborne, Jim Leggett, and Jim Robison were present. William Monds and Mike Williams were absent. 
Mr. Leggett asked if there were any corrections or additions to the minutes of the May 20, 2014 meeting.  
Mr. Robison stated that he had a lot of questions about the minutes.  Mr. Robison stated that he was not happy with the way that they were written.  Mr. Robison stated that in the second paragraph it was not clear to him who “he” was.  Mr. Robison stated that he would like to see more specifics in the minutes. Mr. Robison referenced the statement Mr. Holland made in the second paragraph about the developer stating that the marina was already approved.  Mr. Robison stated that it was not clear to him if it was approved or by whom.  Mr. Robison asked if that claim was even discussed during the meeting.  Mr. Robinson went on to ask on what authority the zoning permits could be denied as stated in the May 20, 2014 minutes.  Mr. Robison asked if that was discussed in the May 20, 2014 meeting.  Mr. Robison quoted the portion of the May 20, 2014 minutes as follows:  

“He stated that the marina is a permitted right in the A1 and R25 district so ultimately if they meet the terms of the Zoning Ordinance they can build a marina as long as they meet CAMA regulations and that the supplemental regulations outlined in the Zoning Ordinance are met.” 

Mr. Robison stated he did not recall hearing anything about that.  Mr. Robison quoted another portion of the May 20, 2014 minutes as follows:

“Mr. Holland stated that was correct, that if a potential development is within 1,000 feet of a County water line that they were required to tie into that water line.  However that is stated in the subdivision regulations and the developers would be exempt from those regulations with the ten acre or greater lots.  Mr. Holland stated that would be at the discretion of the County if the County had taken over that water system at that point in time.”

Mr. Robison asked where that came from.  

Mr. Holland stated that he assumed that it came from the meeting tape that the minutes are transcribed from.

Mr. Robison quoted another portion from the May 20, 2014 meeting minutes as follows:

“Mr. Holland stated that he would assume that there would be a separate POA for Phase II.”

Mr. Robison asked what a POA was.

Mr. Holland stated that POA stood for Property Owner’s Association.

Mr. Robison stated that he didn’t know that.

Mr. Robison quoted another portion from the May 20, 2014 meeting minutes as follows:

“Mr. Holland stated that he would like to dig further into the CAMA regulations and the Corp regulations before he made any statements in regard to that.”

Mr. Robison asked if Mr. Holland had done that.

Mr. Robison stated that he recalled that he said something about a pump and the sewage systems and that was not included in the minutes at all.

Mr. Robison asked who wrote the minutes.

Mr. Holland stated that Karen Castelloe does the minutes and that there has never been an issue with the minutes before.

Mr. Robison stated that he had an issue with the minutes and that he did not think they were very good.  

Mr. Holland stated that he would pass that on.

Mr. Robison stated that he had a question about Mr. Holland and his company as well.

Mr. Winborne stated that they were discussing the minutes at this time.

Mr. Robison stated that he would bring his concerns up regarding Mr. Holland and his company later.  Mr. Robison stated that he was not “too happy” with the minutes.

Mr. Leggett thanked Mr. Robison for his comments and stated that he understood that he would like to see more specifics.

Mr. Robison stated that he would like to see the minutes more specific and more accurate.

Mr. Leggett stated that would be noted.

Mr. Leggett asked for a motion that the minutes be approved as is.

Mr. Winborne moved that the minutes be approved as is.  

Ms. Kersey asked if the minutes had to be corrected to reflect Mr. Robison’s concerns.

Mr. Holland stated that he would simply ask that the concerns be noted so that they can be addressed.  Mr. Holland stated that Planning Board minutes are not required to be verbatim.  Mr. Holland stated that the minutes are somewhat general in nature but if there was an evidentiary hearing they would have to be verbatim.  Mr. Holland stated that historically or technically he did not think they were supposed to be or have to be or have ever been verbatim.  Mr. Holland stated that if that is what is wanted then the minutes could be done verbatim.

Mr. Robison stated that they did not have to be verbatim but that they had to be accurate.
Mr. Sarratt stated that the minutes reflect a lot of questions that were brought up during the meeting.  Mr. Sarratt stated that he did not think that the minutes should reflect the answers to those questions that were never discussed at the meeting.  Mr. Sarratt stated that there were obviously questions raised at the May 20, 2014 meeting and that was the purpose for having minutes, to be able to go back and refer to them and find specific questions and get the answers to them.  Mr. Sarratt stated that in reading the minutes he noted a lot of questions that still need to be answered but that he did not see any glaring inaccuracies as to what transpired during the meeting.  Mr. Sarratt stated that he had no problem making a motion to approve the minutes as written or seconding the motion that Mr. Winborne made to approve the minutes as written.  

Mr. Holland stated that they now had a motion and a second to approve the minutes as written.

Mr. Leggett stated that Mr. Robison’s concerns about the minutes from the May 20, 2014 meeting would be noted.
Mr. Leggett asked for a vote on the approval of the May 20, 2014 meeting minutes.  The minutes were approved 3-1 with Mr. Robison voting against the approval.

Mr. Leggett stated that they would be moving on to the agenda items at this time.  Mr. Leggett stated that he understood that there were originally two agenda items:  Review of draft development agreement (Riversound Phase II) and a County-Sponsored case to rezone Riversound Phase II to A-1 Agricultural.  Mr. Leggett stated that he understood that one of the items had been removed.

Mr. Holland stated that the removal of any agenda item was at the pleasure of the Board.  Mr. Leggett stated that if anyone would like to revise the agenda that should be dealt with at this time.

Ms. Kersey made a motion that given the fact that there are questions that have been asked previously that the County did not have the answers to and given the fact that Hugh Franklin was present to address the questions that the petitioners forwarded to the developers, that the application to rezone Riversound Phase II be tabled.  
Mr. Sarratt seconded the motion.  The motion carried unanimously.  (4-0)

Mr. Leggett noted the item for discussion, Review of draft development agreement (Riversound Phase II).  
Mr. Leggett stated that he would like to reiterate that the Planning Board needed to make sure that the development was consistent with that area as well as with the county.  Mr. Leggett stated that the Planning Board needed to be sure that the county was not getting into what is called “contract zoning”.  Mr. Leggett stated that the Planning Board needed to stay objective in their thoughts and do what is best for the county.

Mr. Holland stated that the whole situation had been a fluid situation.  Mr. Holland stated that he had discussed it at length with the administration and that he had discussed it with the County Attorney and that he had sought various opinions on where the County stood and what the County would look for in terms of how the area of Phase II is in fact developed.  Mr. Holland stated that the Board members received a meeting summary report or memo that outlined a lot of points that have even changed up to this meeting.  Mr. Holland stated that the easiest thing he could do is to state the position that the County is taking at this point in time from Staff perspective and what the County is recommending.  Mr. Holland stated that he would talk through where the County stood and then he would further clarify the points made in the memorandum.  Mr. Holland stated that the County had received a plat for recordation for Phase II of Riversound that outlines 55 lots all 10 acres or greater.  Mr. Holland stated that he had handed out case law to everyone regarding Harnett County vs. Three Brothers Realty.  Mr. Holland stated that originally the County was under the impression that Yeopim Partners, LLC were establishing a road network inside of the development that would be conveyed to the Property Owner’s Association.  Mr. Holland stated that the plat actually defines the lots as “snapping” to the center of the right of way and that right of way being conveyed through easements lot by lot to the Property Owner’s Association.  Mr. Holland stated that from a legal perspective they are easements and not a defining road network which would then be dedicated over to the Property Owner’s Association.  Mr. Holland stated that it was noted on the plat that the recordation of the plat does not convey dedication of any right of way.  Mr. Holland stated that it was clear, and that the County Attorney had made it clear, that the County does not need to get in the way of the developers recording the plat and that Yeopim Partners, LLC are within their rights to do so and that the County certainly didn’t want to get in the way if it was their legal right to do so.  Mr. Holland stated that the plat submitted basically mirrors what the Planning Board had received in terms of the sketch plan just in a much smaller scale.  Mr. Holland stated that the wetlands were shown on the plat and that the plat showed that the lots “snap” to the center of the right of way.  Mr. Holland stated that all along the County was tasked to do what is in the best interest of the county and the potential residents of the development.  Mr. Holland stated that the County’s concern all along had been no control over the condition of the right of way or the development of the right of way and that was the primary concern.  Mr. Holland stated that the Health Department had stated that they could permit septic for the development.  Mr. Holland stated that Ralph Hollowell with the Health Department had stated that they could permit septic on 132 lots so Mr. Holland felt certain that they could permit septic on 55 lots.  Mr. Holland stated that the County contends that the development is subject to the zoning regulations.  Mr. Holland stated that he had also provided case law from 2009 and that Staff, the County Attorney, and Rich Ducker with the State Institute of Government all agree with the interpretation that the proposed development must meet the County zoning regulations.  Mr. Holland stated that it all comes down to a provision in the Zoning Ordinance which speaks to road access requirements which states that a single-family development must develop right of ways in accordance with Article 6, Section 1 of the Chowan County Subdivision Ordinance.  Mr. Holland stated that was a direct tie back to the Subdivision Ordinance.  Mr. Holland stated that the County contended that the case law, Tonter Investments Inc. vs. Pasquotank County, upholds the ability of the County to use the cross reference from the Zoning Ordinance to design standards in the Subdivision Ordinance.  Mr. Holland stated that if you go to Article 6, Section 1 of the Chowan County Subdivision Ordinance it states that all private roads shall meet the standards of the Department of Transportation for design and for drainage, base preparation, paving and maintenance.  Mr. Holland stated that the Section goes on to list specifics speaking to North Carolina Minimum Construction Standards for subdivision roads.  Mr. Holland stated that the Zoning Ordinance also provides that lots may be afforded access via an access easement approved in accordance with Article 6, Section 1.  Mr. Holland stated that it was clearly stated in a 2008 amendment to the Subdivision Ordinance that those access easements can serve no more than 3 lots.  Mr. Holland stated that the County’s argument is that the roads should be built in compliance with the Zoning Ordinance.  Mr. Holland stated that requirement would not stop the developer from recording the plat.  Mr. Holland stated that the plat could be recorded but that it would create an issue when people come in to apply for zoning permits and those lots would not be in conformance with the Zoning Ordinance.  Mr. Holland stated that in order to construct or develop any structure on any lot that the road access requirements must be abided by.  Mr. Holland stated that from a County perspective the sticking point is the roads.  Mr. Holland stated that from a legal perspective the County had no ability to deny recordation of the plat as drafted but that the County did contend that the requirement that the roads be built in compliance with the Zoning Ordinance can be attached.  Mr. Holland stated that was the County’s position at this point in time and that when the memo was first drafted there were some things that were up in the air that have now been clarified and shed some different light on some of the comments included in the memo.  
Ms. Kersey asked how the plat submittal would affect the rezoning application that was still active and on the table.  Ms. Kersey asked if the developers should submit the plat after the rezoning was resolved.

Mr. Holland stated that the plat could be recorded as submitted no matter what anyone said about it because they were exempt from the subdivision regulations.
Ms. Kersey asked what would happen if the rezoning were approved.

Mr. Holland stated that would limit the developers to 25 lots if the rezoning were to be approved.  Mr. Holland stated that initially he was under the impression that there would be road dedication which would trigger subdivision review but on the plat submitted there was no road dedication, only easements deeded to each individual lot that will ultimately be conveyed over to the Property Owner’s Association.

Ms. Kersey stated that was a problem she had with the memo that the Board members had received.  Ms. Kersey stated that the memo put the rezoning petitioners in a corner and seemed to make the whole rezoning application irrelevant.

Mr. Holland stated that he was stating the position of Staff to not recommend the rezoning.  Mr. Holland stated that the reason for that is that the County needs to consider what can be done in A-1, Agricultural zoning districts and what can be done in R-25, Residential zoning districts and not talking about what can potentially happen on the property and then that driving the decision.  Mr. Holland stated that borders on contract zoning and is problematic and could very well result in an overturning of the rezoning action if in fact it was to go through.  

Ms. Kersey stated that she came to the Planning Board meeting to support some of the citizens that she represents in her area of the county.  Ms. Kersey stated that it appeared from the Staff recommendation that the path forward is that the petitioners were off to the side and that she didn’t think that was correct.  
Mr. Holland stated that in consideration of all the factors involved, Staff’s position was that a rezoning was not the correct route to take.  

Mr. Robison asked who Staff was.

Mr. Holland stated that Staff included himself, the County Manager, and the County Attorney.

Mr. Robison asked Mr. Holland to specify who Staff included.

Mr. Holland stated that Staff included Landin Holland, County Planner, Kevin Howard, County Manager, and John Morrison, County Attorney for the record.

Mr. Robison asked what contract zoning meant.

Mr. Holland stated that contract zoning essentially says that you’re basing your decision to rezone on specific factors that may or may not take place on that property and not considering all the uses as defined in the Table of Permitted Uses in the Chowan County Zoning Ordinance.  

Mr. Robison asked how that applied to this situation.

Mr. Holland stated that it didn’t apply to the development agreement but that it would apply to the rezoning application.

Mr. Robison asked why.

Mr. Holland stated that all the discussion has been what may or may not happen on that property and all that discussion relates to single-family residential homes and that assumes that is what will happen on that property.

Mr. Robison stated that they were talking about single-family residential homes and they were also talking about sewage and wetlands.

Mr. Holland stated that there was nothing in the County Ordinances that said that you had to have a sewer system.

Mr. Robison stated that the covenants state that you had to have that.

Mr. Holland stated that the County had no ability enforce covenants.  Mr. Holland stated that they could have the County Attorney review the covenants to make sure that everything is above board and everything checks out.  Mr. Holland stated that the County could not tell the developers how to draft their covenants.  Mr. Holland stated that it was dependent on how strong the Property Owner’s Association was how strongly the covenants were enforced.  

Mr. Sarratt stated that he could speak from his experience with the Arrowhead Beach Property Owner’s Association that the Property Owner’s Association had a very difficult time and limited resources to enforce the covenants.  Mr. Sarratt stated that it made sense to him to have the covenants in line with the Zoning Ordinance as closely as possible.  

Mr. Holland stated that when the covenants were drafted Phase II was 232 lots and under a preliminary plat that was approved in 2007.  Mr. Holland stated that he could not say that under this exempt 55 lot 10 acre subdivision that everything is exactly as it was when there were 232 lots in relation to how they deal with sewer and water.  Mr. Holland stated that the County had no ability to dictate that.

Ms. Kersey stated that the covenants were a pertinent part of the discussion.  Ms. Kersey stated that the covenants for Phase I were a legal document and throughout the verbiage they have a relation to the property known as Phase II.  

Hugh Franklin, attorney for Yeopim Partners, LLC, stated that he agreed with Mr. Robison about the minutes.  Mr. Franklin apologized for the Board not having all the best information.  Mr. Franklin stated that he had tried to be totally transparent when Yeopim Partners, LLC bought this piece of property.  Mr. Franklin stated that when a rezoning application was submitted it came as a great surprise to the developers.  Mr. Franklin stated that the 10 acre subdivision was in large part an effort on the part of his clients, Yeopim Partners, LLC, to avoid getting into any legal fights with Chowan County.  Mr. Franklin stated that he and his clients had a strong case and that he thought that County Staff agreed that a rezoning would potentially not be approved.  Mr. Franklin stated that he had decided to take a two stage approach.  One, the developer decided to go with a 10 acre non jurisdictional subdivision.  Two, Mr. Franklin stated that he suggested to Mr. Morrison and to Mr. Holland that perhaps the developers and the County could just agree on the development agreement.  Mr. Franklin stated that if there was something the County was concerned about and felt was important for the subdivision he wanted to talk about it and deal with it.  Mr. Franklin stated that about two months ago when the initial sketch plan was turned in he also turned in the development agreement which is a very rough draft.  Mr. Franklin stated that the development agreement had no input what so ever from the other side (the County). 
Mr. Holland stated that he wanted to clarify that the County received the draft agreement on Thursday before the May Planning Board meeting which was one month ago.

Mr. Franklin stated that he would like to repair some of the problems with the development agreement.  Mr. Franklin stated that the developers were willing to work with the County to alleviate any concerns that the County had with the agreement.  Mr. Franklin stated that it was not the developer’s intent to harm the Yeopim River but it was their intent to sell lots and allow people to buy these properties and become residents of Chowan County.  Mr. Franklin stated that it was divided in such a way that every one of those lots has a place to build, a place to put a septic tank, and a place to put a well.  Mr. Franklin stated that the developers had been advised that it is approvable and appropriate in every sense.  Mr. Franklin stated that if there are concerns that he was there to talk about it.  Mr. Franklin stated that his clients had never said that they were not subject to the zoning laws with respect to the marina but that marinas are allowed in the district.  Mr. Franklin stated that the standards that they would build the marina to would be just like anyone else’s standards.  Mr. Franklin stated that the marina had been fully permitted and has been fully permitted by CAMA (Coastal Area Management) for several years.  Mr. Franklin stated that the CAMA permit had been specifically extended until sometime in 2016 and that the marina is in the process of being built.  

Ms. Kersey stated that she had attended a Chowan County Board of Commissioners meeting where Mr. Morrison was present and that there was discussion at length about what the legality was of the rezoning petition.  Ms. Kersey stated that Mr. Morrison had stated that the rezoning case was very strong.

Mr. Franklin stated that he had that discussion with Mr. Morrison and that he did not want to try to put words in Mr. Morrison’s mouth and that he didn’t really want to try to argue that from a legal standpoint.

Ms. Kersey stated that she just wanted to state, for the benefit of the petitioners present, that Mr. Morrison had stated that he felt that the case for a rezoning was strong based on the fact that there were no vested rights and that all the permits had expired.  

Mr. Franklin stated that Phase I was developed and the owner’s went bankrupt.  Mr. Franklin stated that it sat there for several years and the bonds were still in place.  Mr. Franklin stated that the bonding company has finally finished the infrastructure in Phase I but it has been a long ordeal.  Mr. Franklin stated that he felt that the better course, rather than the rezoning petition, would be to try to agree on what the best subdivision out there on that property was because his clients, Yeopim Partners, LLC, intend to put a subdivision on that property.  Mr. Franklin stated that his clients did not intend to run over the County or to throw out the County Ordinances or to ignore them or violate in anyway what the standards are in Riversound Phase I.  Mr. Franklin stated that there never has been any expectation but that Phase II would be Phase II of Riversound.  He stated that there would be one Property Owner’s Association that maintains all the roads and collects assessments from everybody and then enforces the covenants on everybody in the entire subdivision whether they own a 10 acre lot or whether they own a 1 acre lot on the other side.  Mr. Franklin stated that it was another phase of the same development and has always been intended to be a part of Riversound.  Mr. Franklin stated that the plat that has been submitted was approvable.  Mr. Franklin stated that he has never encountered a County that said that the plat could be approved but that the developer could not build houses on the lots.  Mr. Franklin stated he had gone down to the Register of Deeds office and had pulled about 12 10-acre lot plats including one that directly adjoins the property his clients want to develop.  Mr. Franklin stated that each one of those plats was signed by the surveyor and said that the subdivision was exempt from the ordinance.  Mr. Franklin said that almost all of them are built upon subdivisions on gravel roads.
Mr. Holland stated that those subdivisions pre-date the Zoning Ordinance.

Mr. Franklin stated that the subdivisions do not pre-date the Machinery Act and the Machinery Act is the statute that says that the County does not have the authority to regulate subdivisions of more than 10 acres.  

Mr. Holland stated that the County is not arguing that and that the plat can be recorded.

Mr. Franklin stated that the legislature really wasn’t kidding when it said that the County doesn’t have authority to regulate subdivisions.  Mr. Franklin stated that if the development was required to meet the zoning laws and that the zoning law stated that roads had to be built in accordance with the subdivision regulations, the County could not “bootstrap” that.  Mr. Franklin stated that the County did not have authority to regulate 10 acre subdivisions.  Mr. Franklin stated that the County had the authority to require an access road but not to the extent that the subdivision roads were required to be paved.  Mr. Franklin stated that there were a lot of allowances that he had found where that had not been the case.  Mr. Franklin stated that he did not think it would be fair at all to apply something to Yeopim Partners, LLC that has never been applied in this county.  Mr. Franklin stated that he would like to go the route of avoiding long and arduous litigation.  Mr. Franklin stated that he hoped that everyone could sit down together and determine what the County’s interest is in having this done.  Mr. Franklin stated that in the development agreement, if there was something that the County wanted, the developers were willing to work with the County and make adjustments to the agreement but that the developers did not have the ability to pave all of those roads in that subdivision.  
Mr. Leggett stated that he felt like some of those things should be addressed by the County Attorney.

Mr. Holland stated that he had spoken with Mr. Morrison on all of Mr. Franklin’s points.  Mr. Holland stated that if the discussion was getting too legal for the Planning Board’s comfort it could certainly be handled by involving the County Attorney.  Mr. Holland stated that the subdivision beside the property pre-dates the Zoning Ordinance so at that point in time there was no mechanism or language saying that said roads must front on a private or public street as defined in the Subdivision Ordinance.  Mr. Holland stated that he disagreed that the County could not use the cross reference included in the Zoning Ordinance and felt that the case law supports the ability of the County to utilize that cross reference.  
Mr. Franklin stated that some of the plats that he found were filed in 2012.

Mr. Holland stated that he had not signed off on any plats like that.

Mr. Franklin stated that they were signed off on by the surveyor and the review officer.  Mr. Franklin stated that they were signed off on stating that they were exempt from the subdivision regulations.

Mr. Holland stated that the County was not arguing that the plat was exempt from subdivision regulations.

Mr. Franklin stated that he would be glad to answer any questions from the rezoning petitioners that would alleviate any concerns or fears.

Ms. Kersey asked Mr. Franklin if he received the questions and concerns from the May 20th Planning Board meeting.

Mr. Franklin stated that most of them had been answered on the plat.  Mr. Franklin stated that the plat showed the wetlands, the acreage, and the numbers of the lots.

Ms. Kersey stated that the questions were basically on the verbiage in the agreement.  Ms. Kersey stated that there were some inconsistencies.  Ms. Kersey stated that the agreement said that “The standards in such Ordinance do not apply to this particular marina, except with respect to the number of slips per subdivision lot, with which standard the marina will be in compliance”.  Ms. Kersey stated that the petitioners were asking for an answer in writing as opposed to just a conversation.

Mr. Franklin stated that there were standards for the development of the marina.  Mr. Franklin stated that those standards have to do with basically buffers when the marina abuts a public road.

Mr. Holland stated that the Zoning Ordinance requires 110 slips at the rate of 110 percent of the given lots which is adequate.
Ms. Kersey asked if there would be any dredging.

Mr. Franklin stated that he did not think any dredging was involved at all.

Ms. Kersey asked if they received a permit for the marina back in 2007.

Mr. Franklin stated that that it was issued in 2007 or 2008 and was extended in 2013.

Ms. Kersey asked if adjoining property owners would have received notice of a CAMA permit being issued.  Ms. Kersey stated that it was her experience that whenever anyone even wants to put a pier out the adjoining property owners are notified.  Ms. Kersey stated that she never received any notice.

Mr. Franklin stated that he was not involved in the 2 or 3 years that it took to get that permit.  Mr. Franklin stated that there was a consultant that represented Waterfront Group and still represents that permit who handled that.  Mr. Franklin stated that the permit had to go through a long review process by various agencies before being issued.  Mr. Franklin stated that there were requirements regarding docks on the waterfront lots.  Mr. Franklin stated that he believed that one of the conditions of the permit was that the waterfront lots only have 1 slip.  Mr. Franklin stated that the other conditions were very stringent as far as requiring a pump out station and being developed specifically in accordance with what was permitted.  

Ms. Kersey asked if they did have that permit for the marina.

Mr. Franklin stated that they did have the permit.

Ms. Kersey asked when the developers would be required to submit that permit.

Mr. Holland stated that when a zoning permit was issued to construct the marina the County would do its due diligence.  Mr. Holland stated that Holly Colombo, County CAMA officer, would be contacted to make sure everything checked out before the marina would be permitted.  Mr. Holland stated that a marina was a use by right in the R-25, Residential zoning district.

Mr. Robison stated that the County did not have the authority to permit the marina and that was done by CAMA.  Mr. Robison stated that Holly Colombo doesn’t have the authority to permit that.  

Mr. Sarratt stated that the County would have to issue a zoning permit for the marina.

Mr. Robison stated that they would need a permit through CAMA.

Mr. Holland stated that they had an active permit from CAMA for the marina.

Mr. Robison stated that Ms. Kersey had said that she never saw a CAMA permit for the marina.

Mr. Holland stated that a request for a zoning permit for the marina was not on the table.

Mr. Robison stated that he was just questioning the permit.

Mr. Franklin stated that it was obtained several years ago and did not require any action on the County’s part.

Mr. Robison stated that when CAMA issues a permit they have to notify the adjoining property owners.  

Mr. Franklin stated that he did not have anything to do with the issuance of the CAMA permit for the marina but he assured the Board that he did have a permit issued by CAMA.  Mr. Franklin stated that it took a number of years and a great deal of money to get that CAMA permit.
Mr. Holland stated that if there is no CAMA permit for the marina then there will be no marina.  

Ms. Kersey stated that she felt like the adjoining property owners would have been notified.

Mr. Franklin stated that he did not think that CAMA regulations required adjoining property owners to be notified of a 130 slip marina.  Mr. Franklin stated that the original permit was issued to Waterfront Group and was now in the hands of Yeopim Partners, LLC.

Ms. Kersey stated that the first time a marina showed up on a plat was in January of 2014.  Ms. Kersey stated that there was nothing about a marina in the covenants.

Mr. Franklin stated that it was not issued in the covenants because it had not been built yet and the developers did not want to over represent.  

(tape ended, had to be flipped)

Mr. Holland stated that Mr. Franklin could speak to the presale of lots and deposits on lots  in Riversound Phase I since he was directly involved with that.  Mr. Holland stated that the final plat for Phase II was never approved and the County makes the argument that due to the fact that no vested rights request was submitted following the horizon date on the Permit Extension Act that anything relating to that preliminary plat would be null and void.

Mr. Franklin stated that he didn’t think that made any difference one way or the other.  

Mr. Holland stated that he agreed but that he just wanted to clear that up.

Mr. Franklin stated that International Fidelity (the bond company) refused to bond Phase II and that Waterfront Group’s lender refused to bond Phase II because Waterfront Group was having some balance sheet problems at the time.  Mr. Franklin stated that from that point on Waterfront Group had continued paying interest on the debt for 3 years at $25,000 a month before they went bankrupt.  Mr. Franklin stated that BB & T held firm and never rebonded and International Fidelity ended up spending their money on Phase I.  Mr. Franklin stated that Waterfront Group made its own mistakes and a great deal of money that came out of Phase I should have gone into Phase II but it went into other projects.  Mr. Franklin stated that he was not apologizing or trying to make excuses but that was what happened.  Mr. Franklin stated that he did not see a reason in the world why it wouldn’t be to the benefit of the County to approve the Phase II subdivision.  Mr. Franklin stated that it would bring the County money as far as taxes.  Mr. Franklin stated that it has been clearly demonstrated that the property will support the infrastructure of the proposed subdivision.  Mr. Franklin stated that he would like to find a way to get this approved.  Mr. Franklin stated that it seemed to him that his clients were facing some novel approaches to get this subdivision stopped.  Mr. Franklin stated that he would not like this situation to result in lawsuits.
Mr. Sarratt stated that since he’s been on the Board he has been made aware of problems that he has heard that has gone on in Phase I.  Mr. Sarratt stated that since it is a gated community he has not been able to get in to see for himself certain things he would like to see.  Mr. Sarratt stated that his hesitancy to be enthusiastic about proceeding with any expediency with anything to do with Phase II is because it is his understanding that there has not been the first permit issued for Phase I to build anything.  Mr. Sarratt asked for understanding from the developers for the Planning Board’s position to tread slowly.  Mr. Sarratt asked why the developers were pushing for the number of lots that they were pushing for when the feasibility is there for more.  Mr. Sarratt stated that there were a lot of things in his mind that he needed clarity on from a simple business point of view.
Mr. Franklin asked what Mr. Sarratt needed clarity on.

Mr. Sarratt asked if the one Property Owner’s Association would be in control of the entire project and down the road there were to be finished roads, if the Property Owner’s Association was the mechanism to make that happen.
Mr. Franklin stated that was correct.

Mr. Sarratt asked that if the State were to come in and pave those roads if the development had to be to a certain level.

Mr. Franklin stated that it would be gated and would have private roads.  Mr. Franklin stated that the Property Owner’s Association would have the ability to assess all of the roads and that only the roads to 19 lots would be gravel all the rest of the lots were accessed on paved roads.  

Mr. Sarratt asked if all of the roads in Phase I were paved.

Mr. Franklin stated that they were all paved and built to Department of Transportation standards.  

Mr. Sarratt asked if any permits had been issued for Phase I.

Mr. Franklin stated that it was his understanding that the County is allowing the permits but none have been applied for.

Mr. Sarratt stated that the County’s hesitation was because of either poor planning or poor execution of a good plan in Phase I.  

Mr. Franklin stated Yeopim Partners would very much like building to begin in Phase I.  Mr. Franklin stated that he understood that Phase I had an architectural review board in place that is ready to review plans and that those plans have to be reviewed under the covenants by the Property Owner’s Association before the building permit is applied for.  

Mr. Holland stated that the County is not currently issuing permits and that the County has been told by the bond company that it will be October or November before people can secure permits for Phase I.  

Mr. Howard stated that the County is accepting plans for review but are not issuing permits for Phase I at this time.

Mr. Franklin stated that he was not aware of any owners that were pushing to build.

Mr. Holland stated that there were 14 owners pushing to build at this time.

Mr. Sarratt stated that he would like to see a resolution to this situation where everyone wins.  Mr. Sarratt stated that his hesitancy was because of what happened in Phase I.  Mr. Sarratt stated that he needed more information to understand what the reality would become in Phase II.  Mr. Sarratt stated that he could look at the plat and see issues that would not make him want to buy property there.

Mr. Franklin asked what those issues were.  

Mr. Sarratt stated that if he was to buy a piece of property in the subdivision and he wanted certain improvements such as roads, he had no control over that.  

Mr. Franklin stated that before anyone buys any property the infrastructure would be completed.  Mr. Franklin stated that when you property you can see what is there and that is what it is going to be.  Mr. Franklin stated that is the only way this subdivision is going to be presented, as completed lots.  Mr. Franklin stated that is completely different from the way Phase I was developed.  Mr. Franklin said that there could not be the same situation in Phase II as there was in Phase I because all of the infrastructure that is going to go in is going to go in before the first lot is sold.  
Mr. Sarratt asked if there were people anxious to buy this property.

Mr. Franklin stated that his clients had a 27 lot subdivision in the area and that they had 250 potential buyers.

Ms. Kersey asked Mr. Franklin if he would be willing to take the questions that were submitted from the petitioners and answer those.

Mr. Franklin stated that he didn’t realize that the questions came from the last Planning Board meeting.

Mr. Holland said that it was stated at the top of the paper that the questions were from the May 20, 2014 Planning Board meeting.

Mr. Franklin stated that he would be glad to answer the questions.

Ms. Kersey stated that she wanted to be sure that a development agreement would be acceptable in an R-25, Residential scenario.  Ms. Kersey stated that she thought that in Mr. Holland’s memo that he had stated that in a R-25, Residential scenario a development agreement could not be accepted.

Mr. Holland stated that when a road dedication was being considered, the County was contending that the developers would have to go through a full blown plat review.  Mr. Holland stated that there would be easements conveyed to each individual lot to be turned over to the Property Owner’s Association for long term maintenance. Mr. Holland stated that the exemption spoke to road dedication so under the current scenario they are exempt from the subdivision ordinance but still, in the County’s view, subject to the Zoning Ordinance.
Ms. Kersey asked if the County could accept a development agreement for the subdivision.

Mr. Holland stated that the County could not require a development agreement but that one could be accepted.

Mr. Franklin stated that a development agreement was his client’s way of saying they were willing to do what is necessary to agree.

Mr. Holland stated that the County was asked to look out and do what is best for the county and the potential residents in Phase II as well as adjoining property owners and the residents in Phase I.  Mr. Holland stated that the County’s concern was the number of lots being served off of a street that is not built to subdivision standards.  Mr. Holland stated that the County was looking for a way to establish a road network that is up to the subdivision standards.  Mr. Holland stated that is what the County would like to see and that is what the basis for the County’s interpretation of the County regulations.

Mr. Franklin stated that it has never been interpreted that way before.

Mr. Holland stated that he disagreed with that statement.

Mr. Franklin stated that the plats he had pulled were recorded and that the roads were not required to be paved.
Mr. Franklin stated that he had 12 plats that have been recorded between 1997-2012.

Mr. Holland stated that he had not seen any zoning permit requests for any of those subdivisions.

Mr. Franklin stated that the current County interpretation is extremely inconsistent with history.

Mr. Robison stated that the plats may have been recorded but no zoning permits had been issued for any construction in the subdivisions.

Mr. Holland stated that the plat could be recorded but no zoning permits could be issued.

Mr. Franklin stated that he thought that Mr. Holland was wrong about that.  

Mr. Holland stated that it was the County’s position that a road network had to be established that was up to subdivision standards.

Mr. Sarratt stated that he thought that the issue was that there were a number of 10 acre lots that were sold piecemeal over a long period of time out in that area.  Mr. Sarratt stated that under the zoning rules a 10 acre or larger lot did not have to have a paved road.  Mr. Sarratt stated that Yeopim Partners would not be selling a piecemeal lot but that it would be a whole development and that is what the difference is.  Mr. Sarratt stated that is why the County is looking at this development more carefully.
Mr. Holland stated that easements could be utilized if they would be serving less than 3 single-family homes.

Ms. Kersey asked that Mr. Franklin be provided with another copy of the questions from May 20, 2014 Planning Board meeting.

Mr. Franklin stated that he would be glad to answer the questions.  Mr. Franklin stated that there would not be an environmental impact statement and that he did not think that was required.
Ms. Kersey stated that if there was dredging involved for the marina then the developers would need a major permit.

Mr. Robison stated that he would still like to know what the developers planned to do with the waste from the sewage facility.

Mr. Franklin stated that Yeopim Partners, LLC had nothing to with the operation of the treatment plant from Phase I and that it is owned by the Property Owner’s Association.  Mr. Franklin stated that the plant is permitted under the Utilities Commission.  Mr. Franklin stated that the waste was treated within the treatment plant and comes out of the treatment plant as drinkable and is placed in the large ponds and is purified.  

Mr. Robison stated that the Town of Edenton just dumped 28,000 gallons of raw sewage into Edenton Bay last week.

Ms. Kersey asked if Phase II lots would all be certified to be perkable on their own.

Mr. Franklin stated that they would.

Ms. Kersey asked if the buyer would have a certification for their lot before the lot was purchased.

Mr. Franklin stated that they would have a letter from Ralph Hollowell with the Health Department because the actual location on the actual permit was based on where someone wanted to put their house and where their well is going to be.  Mr. Franklin stated that most of the lots in the subdivision would have wells.  Mr. Franklin stated that if the water line ran in front of the lots then those lots would be required to tap into the water line.
Ms. Kersey asked if those lots could still have their own septic system.

Mr. Franklin stated that those lots could still have their own septic system.

Mr. Holland stated that he had spoken with Ralph Hollowell and that Mr. Hollowell could not attest to what a septic system would cost at 132 lots because some of the smaller lots may have required a very expensive septic system.  Mr. Holland stated that at 10 acres per lot he thought that the septic systems would be a little easier to accommodate. Mr. Holland stated that based on his conversations with the Health Department, he did not foresee the septic systems being an issue.

Mr. Franklin stated that he would like to emphasize that all of the systems would be on dry land and not within the wetlands.  Mr. Franklin stated that it could be put in the covenants that before a person builds on their lot that they have to re-delineate the wetlands so that they know where the wetlands are.

Mr. Robison stated that he thought that was agreed upon a couple of Planning Board meetings ago.
Mr. Holland stated that was when there were to be 130 lots in the subdivision that the Board talked about potentially requiring certification on each lot.

Mr. Franklin stated that his clients were happy to consider that requirement if that is indeed a concern.  Mr. Franklin stated that there were already strict requirements in the Phase I covenants about environmental impact but that his clients were willing to work with the County on that if there were concerns.  

Mr. Leggett asked if some of the concerns could be covered in the covenants.

Mr. Franklin stated that some the concerns could be covered in the covenants.  Mr. Franklin stated that some of the concerns about the roads could be addressed in the development agreement but that he did not want the cost to drive a wedge between the County and the developers and that the cost was the real problem.  

Ms. Kersey stated that the issue with the petitioners was the density of the proposed project.  Ms. Kersey stated that there were concerns about the percentage of wetlands in some of the lots.  

Mr. Franklin stated that he fully agreed and that if his clients were not able to develop it in the way shown on the plat they were going to market the property to someone who may come in and say that they would like to develop a high density development.  Mr. Franklin stated that the main driving reason that his clients went from 134 lots to 56 lots was because of the concerns in the neighborhood that the density was too high.  Mr. Franklin stated that his clients did not want to have to litigate with the County over a rezoning plan so they chose another method and that is what resulted in the plat that is before the Planning Board at this time.  Mr. Franklin stated that his clients thought that they had a good plan and now they were at a stopping point.

Mr. Holland stated that there was no stopping point and that the plat could be recorded.  

Mr. Franklin stated that what the County was imposing on his clients was a novel interpretation that is not supported by any case law.  Mr. Franklin stated that the County had case law but that it was an interpretation of the County Ordinances that places a burden on his clients to pave a 1 ½ mile of road.  Mr. Franklin asked if that was a good reason to lose a whole new subdivision.  Mr. Franklin stated that he did not think it was a good reason.  Mr. Franklin stated that the subdivision would be a nice place to live and that a lot of people would want to have an isolated home in the back of the property and a boat slip and enjoy the other amenities that are in the area.  Mr. Franklin stated that it would be good for the county, good for the neighborhood, and that the County was throwing an opportunity out the window.  

Mr. Leggett thanked Mr. Franklin for his comments and stated that the Board looked forward to the answers to the questions submitted.

Ms. Kersey asked if they could get all the concerns resolved before the next meeting.

Mr. Holland stated that he would keep everyone posted as to what is happening and when Mr. Franklin provides answers to the questions he will turn those over to the Planning Board members.

Mr. Leggett asked for any further business.
Mr. Winborne asked that an update on the County’s Comprehensive Transportation Plan be put on next month’s Planning Board agenda.

Mr. Holland stated that he would add it to next month’s agenda.

Mr. Holland stated that, to address any concerns that Mr. Robison may have about his company, he would like to clarify  that he was a contract planner and that he worked for his family’s business and that his company had been working under a contract basis with the County for the last 3 ½ years.

Mr. Robison asked if Mr. Holland was hired by the County personally or if his business was hired.

Mr. Holland stated that his company was hired and has been under contract with the County for 3 ½ years.  Mr. Holland stated that his company was a small family business out of Wilmington, NC and that they have been in business for about 20 years serving eastern NC primarily.
Mr. Robison stated that he was unaware of how the county hired Mr. Holland and that is what his question was.

Mr. Holland stated that he thought that originally it was due to a void and that he felt that the Commissioners are pleased with the way things have gone and that he feels that the annual budget amount is much less than a full time position would require.

Mr. Robison asked how many counties Mr. Holland represented.

Mr. Holland stated that Chowan County was the only county that his company did planning for but that they did handle planning for the Town of Windsor, Town of Pembroke, and that they helped with the Town of Edenton but that they were not the Town’s planner.  Mr. Holland stated that he also involved other people such as the president of his company when he needed other insight and opinions on things.  

Ms. Kersey asked what Mr. Holland’s impression was of what had just transpired during the meeting.

Mr. Holland stated that he had a hard time saying that the developers did not have to do anything that the Zoning Ordinance says and that the Zoning Ordinance clearly says that the developers need to have roads.  Mr. Holland stated that the County was not going to roll over on that point and that if legally the developers can argue and make a case that they are exempt from that regulation then that is fine but the County’s position is that they have to comply with the Zoning Ordinance regulations.  

Mr. Sarratt stated that he felt that entering into a contract agreement would be beneficial in order to find some common ground to at least bring the roads to a standard to where the possibility exists they can be paved.

Mr. Holland stated that the County’s concern is that a gravel road will just be thrown out there very quickly just to get the lots sellable and that in 5 years there will be a mess with potholes and the County will be getting complaints.  Mr. Holland stated that it may create an issue with access for emergency vehicles if the roads are in poor condition.
Ms. Kersey stated that gravel roads work for her development but that they only had 8 home sites down the gravel road and that they pay assessments so when it needs gravel it gets gravel and that there is someone who maintains the grass as well.  Ms. Kersey stated that it would be a part of their Property Owner’s Association duties to keep the roads maintained.

Mr. Holland stated that further conversations were needed with the County Attorney going forward.  Mr. Holland stated that Rich Ducker with the Institute of Government and Mr. Morrison and his staff all agree that the Zoning Ordinance should apply.  Mr. Holland stated that the one sticking point was the roads.  Mr. Holland stated that the County was not trying to make things difficult but that they were trying to impose the Ordinances as they should be imposed.  Mr. Holland stated that Mr. Franklin referred to 10 acre plats that were signed off on that he could guarantee did not involve 55 lots.

Mr. Holland stated that he would have Holly Colombo obtain a copy of the CAMA permit that was issued for the marina and that it would be transmitted to the Planning Board in the next week.

Mr. Winborne stated that he felt that the roads had to be built to a certain standard. Mr. Winborne stated that using the gravel roads was like putting a poor foundation under a house.

Ms. Kersey asked what had changed about the plat since the last meeting.

Mr. Holland stated that initially he was under the impression that the roads were roads.  Mr. Holland stated that when he spoke to Julie Sharpe in Land Records he found out that they snap to the center of the right of way.  Mr. Holland stated that the developers were going about it in a way to make sure there is no road dedication.  Mr. Holland stated that if you look at the plat the note is handwritten on the plat.  Mr. Holland stated that the County was contending that those roads, whether they were gravel or paved, were subject to review under the Ordinance.  

Ms. Kersey asked if that should have been discovered at the last meeting.

Mr. Holland stated that he did not feel he could have discovered it based on the drawing submitted.

There being no further business, the meeting was adjourned.
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