
 
 

Special Meeting Minutes  
 

TIMBERMILL WIND, LLC CUP HEARINGS 
 

Monday, August 22, 2016 recessed to 
Tuesday, August 23, 2016 recessed to  

Monday, September 26, 2016 recessed to 
Tuesday, September 27, 2016 recessed to 

Wednesday, September 28, 2016 recessed to 
Thursday, September 29, 2016 recessed to 

Monday, October 17, 2016 recessed to 
Friday, November 4, 2016 recessed to  

Monday, November 14, 2016. 
 

This meeting was recorded. The audio recording is in the meeting file labeled August 22, 2016. 
Also included in the meeting file of August 22, 2016 are all exhibits presented. 

The Following is a summary of the meeting dates and attendance for the purpose of hearing 
Conditional Use Permit CUP 16-02 Timbermill Wind, LLC to operate a large (utility scale) Wind 
Energy Facility in Chowan County. Attached to this summary and incorporated by reference are 
the hearing transcripts of each meeting prepared by Court Reporter, S. Graham and Associates. 

 
 

(PINs 780800856085A, 781800282973, 781900182426, 780900650430, 
781900067857, 781900264521, 780800680630, 780800678011, 780800884456, 
780800286996, 780800287383, 780800376125, 780800569698, 780800690833, 
780800982963, 780900406770, 780900904151, 780900899653, 781900005548, 
781900110078, 781900120154, 790000803218, 781700348698, 780900924146, 
780900955679, 780900986388, 781900032391, 781900130240, 781900280094, 
781900324661, 790000714796, 790000735068, 689900845782, 780900466669, 
780900476588, 780900943428, 781900031777, 781900041932, 781900042348, 
781900093188, 781900334645, 790000828641, 790000931691, 689900813166, 
689900925818, 780900106944, 780900931513, 781900039614, 781900137550, 
781900236651, 790000816679, 790000820640, 780900394724, 790000104675, 
781900415140, 780600380591, 780600571592, 780600660242, 780600861463, 
780600695268, 780700302201, 780700309460, 780700408461, 780700536501, 
780700606589, 780700715394, 781700034407, 781700139422, 790000600849, 
780700807919, 780700815904, 780700850415, 781600083924, 780900588472, 
790000609663, 790000418419, 780900787062, 780900961658, 781900107903, 
780900596708, 780900798790, 790000504119, 781800474459, 689900831439, 
780900673151, 780900779060, 780700676916, 780800504772)   

 
 

 
 



 
Monday, August 22, 2016 – 6:00pm 
The meeting convened at the Northern Chowan Community Center, 2869 Virginia Road, Tyner, 
NC 27980. 
 
Present Vice Chairman Keith Nixon, Commissioners Alex Kehayes, John Mitchener, Emmett 
Winborne, Ellis Lawrence, and Greg Bonner. 
 
Chairman Jeff Smith was recused at a prior meeting and was not present.  
 
Staff present County Manager Kevin Howard County Attorneys John Morrison and Lauren 
Arizaga-Womble; Planner Elizabeth Bryant and Board Clerk Susanne Stallings. 
 
A detailed verbatim transcript of the proceedings is attached and incorporated by reference. 
 
At the end of the evening Vice Chairman Nixon called a recess until 6:00pm on Tuesday, August 
23, 2016, at the Northern Chowan Community Center, 2869 Virginia Road, Tyner, NC 27980. 
 
Tuesday, August 23, 2016 – 6:00pm 
The meeting reconvened at the Northern Chowan Community Center, 2869 Virginia Road, 
Tyner, NC 27980. 
 
Present Vice Chairman Keith Nixon, Commissioners Alex Kehayes, Emmett Winborne, Ellis 
Lawrence, and Greg Bonner. 
 
Chairman Jeff Smith was recused at a prior meeting and was not present.  
 
Commissioner John Mitchener was absent. 
 
Staff present County Manager Kevin Howard County Attorneys John Morrison and Lauren 
Arizaga-Womble; Planner Elizabeth Bryant and Board Clerk Susanne Stallings. 
 
A detailed verbatim transcript of the proceedings is attached and incorporated by reference. 
 
At the end of the evening Vice Chairman Nixon called a recess until 5:00pm on Monday, 
September 26, 2016, at Swain Auditorium, 200 East Church Street Edenton, NC.  
 
 
Monday, September 26, 2016 – 5:00pm 
The meeting reconvened at Swain Auditorium, 200 East Church Street, Edenton, NC. 
 
Present Vice Chairman Keith Nixon, Commissioners Alex Kehayes, John Mitchener, Ellis 
Lawrence, and Greg Bonner. 
 
Chairman Jeff Smith was recused at a prior meeting and was not present.  
 



Commissioner Emmett Winborne was absent but was excused by the Board.  
 
Staff present County Manager Kevin Howard County Attorneys John Morrison and Lauren 
Arizaga-Womble; Planner Elizabeth Bryant and Board Clerk Susanne Stallings. 
 
A detailed verbatim transcript of the proceedings is attached and incorporated by reference. 
 
At the end of the evening Vice Chairman Nixon called a recess until 6:00pm on Tuesday, 
September 27, 2016, at the Chowan County Public Safety Center, 305 West Freemason St. 
Edenton, NC.  
 
Tuesday, September 27, 2016 – 6:00pm 
The meeting reconvened at the Chowan County Public Safety Center, 305 West Freemason St., 
Edenton, NC. 
 
Present Vice Chairman Keith Nixon, Commissioners Alex Kehayes, John Mitchener, Ellis 
Lawrence, and Greg Bonner. 
 
Chairman Jeff Smith was recused at a prior meeting  and was not present. 
 
 Commissioner Emmett Winborne was absent but was excused by the Board.  
 
Staff present County Manager Kevin Howard County Attorneys John Morrison and Lauren 
Arizaga-Womble; Planner Elizabeth Bryant and Board Clerk Susanne Stallings. 
 
A detailed verbatim transcript of the proceedings is attached and incorporated by reference. 
 
At the end of the evening Vice Chairman Nixon called a recess until 9am on Wednesday, 
September 28, 2016, at the Chowan County Public Safety Center, 305 West Freemason St. 
Edenton, NC. 
 
Wednesday, September 28, 2016 – 9:00am 
The meeting reconvened at the Chowan County Public Safety Center, 305 West Freemason St., 
Edenton, NC. 
 
Present Vice Chairman Keith Nixon, Commissioners Alex Kehayes, John Mitchener, Ellis 
Lawrence, and Greg Bonner. 
 
Chairman Jeff Smith was recused at a prior meeting and was not present. 
 
Commissioner Emmett Winborne was absent but was excused by the Board.  
 
Staff present County Manager Kevin Howard County Attorneys John Morrison and Lauren 
Arizaga-Womble and Board Clerk Susanne Stallings. 
 
A detailed verbatim transcript of the proceedings is attached and incorporated by reference. 



 
At the end of the evening Vice Chairman Nixon called a recess until 7:15pm on Thursday, 
September 29, 2016, at the Chowan County Public Safety Center, 305 West Freemason St. 
Edenton, NC 
 
Thursday, September 29, 2016 – 7:15pm 
The meeting reconvened at the Chowan County Public Safety Center, 305 West Freemason St., 
Edenton, NC. 
 
Present Vice Chairman Keith Nixon, Commissioners Alex Kehayes, John Mitchener, and Greg 
Bonner. 
 
Chairman Jeff Smith was recused at a prior meeting and was not present. 
 
Commissioner Emmett Winborne and Ellis Lawrence were absent, but were excused by the 
Board. 
 
Staff present County Manager Kevin Howard County Attorneys John Morrison and Lauren 
Arizaga-Womble and Board Clerk Susanne Stallings. 
 
A detailed verbatim transcript of the proceedings is attached and incorporated by reference. 
 
At the end of the evening Vice Chairman Nixon called a recess until 5:00pm on Monday, 
October 17, 2016, at the Chowan County Public Safety Center, 305 West Freemason St. 
Edenton, NC. 
  
Monday, October 17, 2016 – 5:00pm 
The meeting reconvened at the Chowan County Public Safety Center, 305 West Freemason St., 
Edenton, NC. 
 
Present Vice Chairman Keith Nixon, Commissioners Alex Kehayes, John Mitchener, Ellis 
Lawrence, Emmett Winborne and Greg Bonner. 
 
Chairman Jeff Smith was recused at a prior meeting and was not present.  
 
Staff present County Manager Kevin Howard County Attorney Lauren Arizaga-Womble and 
Board Clerk Susanne Stallings. 
 
A detailed verbatim transcript of the proceedings is attached and incorporated by reference. 
 
At the end of the evening Vice Chairman Nixon called a recess until 9:00am on Friday, 
November 4, 2016, at the Chowan County Public Safety Center, 305 West Freemason St. 
Edenton, NC. 
 
Friday, November 4, 2016 – 9:00am 



The meeting reconvened at the Chowan County Public Safety Center, 305 West Freemason St., 
Edenton, NC. 
 
Present Vice Chairman Keith Nixon, Commissioners Alex Kehayes, John Mitchener, Ellis 
Lawrence, Emmett Winborne and Greg Bonner. 
 
Chairman Jeff Smith was recused at a prior meeting and was not present.  
 
Staff present County Manager Kevin Howard County Attorneys John Morrison and Lauren 
Arizaga-Womble and Board Clerk Susanne Stallings. 
 
A detailed verbatim transcript of the proceedings is attached and incorporated by reference. 
 
At the end of the evening Vice Chairman Nixon called a recess until 5:30pm on Monday, 
November 14, 2016, at the Chowan County Public Safety Center, 305 West Freemason St. 
Edenton, NC. 
 
Monday, November 14, 2016 – 5:30pm 
The meeting reconvened at the Chowan County Public Safety Center, 305 West Freemason St., 
Edenton, NC. 
 
Present Vice Chairman Keith Nixon, Commissioners Alex Kehayes, John Mitchener, Ellis 
Lawrence, Emmett Winborne and Greg Bonner. 
 
Chairman Jeff Smith was recused from the meetings and was not present at the meeting table. 
 
Staff present County Manager Kevin Howard County Attorney Lauren Arizaga-Womble, 
Planner Elizabeth Bryant and Board Clerk Susanne Stallings. 
 
A detailed verbatim transcript of the proceedings is attached and incorporated by reference. 
 
At the end of the meeting and being no further business Commissioner Bonner moved that the 
meeting be adjourned. Vice Chairman Nixon asked for all in favor, the motion passed 
unanimously (6-0). 
 
Attachments: Transcripts of August 22 and 23, September 26, 27, 28 and 29, October 17, 
November 4 and November 14, 2016. Affidavits of John Mitchener, Ellis Lawrence and 
Emmett Winborne, A Summary of all exhibits stored in the August 22, 2016 Meeting file and 
the Order Granting Timbermill Wind LLC’s Conditional Use Permit.  

 

 

_________________________________  ___________________________________ 
Vice Chairman Keith Nixon    Board Clerk, Susanne Stallings 



S. Graham & Associates
Court Reporting Services

P.O. Box 385
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CHOWAN COUNTY BOARD OF COMMISSIONERS' HEARING
ON TIMBERMILL WIND, LLC APPLICATION

FOR CONDITIONAL USE PERMIT
TO OPERATE A LARGE (UTILITY SCALE) WIND ENERGY FACILITY

IN CHOWAN COUNTY, NORTH CAROLINA

DATE:   AUGUST 22, 2016

APPLICANT:   TIMBERMILL WIND, LLC
  APEX CLEAN ENERGY HOLDINGS, LLC

APPEARANCES:   Henry Campen, Esquire
  Katherine Ross, Esquire
  Steve Weber, Esquire
  Deja Kemp, Esquire   
  Parker Poe Adams & Bernstein, LLP
  Raleigh & Charlotte, North Carolina

OPPOSITION:   PATRICK & LYNN FLYNN and
  Various other opponents

APPEARANCES:   William J. Brian, Jr., Esquire
  Megan Gemunder, Esquire
  Morningstar Law Group
  Morrisville, North Carolina  27560

BOARD OF COUNTY COMMISSIONERS:
  CHAIR: D. Keith Nixon
  Vice-Chair:  Dr. Alex Kehayes
  Greg Bonner
  Emmett Winborne
  John Mitchener
  Dr. Lawrence Ellis

County Manager:  Kevin Howard
County Planner:  Elizabeth Bryant
County Clerk:   Susanne Stallings

APPEARANCES:   Lauren E. Arizaga-Womble, Esquire
  John S. Morrison, Esquire
  The Twiford Law Firm
  P.O. Drawer 99
  Elizabeth City, NC  

COURT REPORTER:  Stephanie C. Graham, CVR-M
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1 CHAIRMAN:  I would like to call this special

2 meeting to order at this time.  If we would all stand

3 for the Pledge of Allegiance.

4 (Pledge of Allegiance)

5 If you would remain standing, and Mr. Bonner

6 will give our invocation.

7 (Invocation)

8 CHAIRMAN:  The purpose of tonight's meeting

9 is to start the hearing on the Application for a

10 Conditional Use Permit for the Timbermill Wind Power

11 Project from Timbermill Wind, LLC/Apex Clean Energy,

12 Inc..  The application was received and filed May 17,

13 2016, and was available -- the application was

14 available for review by the public in May of 2016 at

15 the Planning Office upstairs at the Public Safety

16 Center, the Chowan County Library, and was on line the

17 month of June 2016.

18 For the record, we need to confirm that

19 appropriate notice was given before we can proceed with

20 the hearing.  I would like to call on our Planner,

21 Elizabeth Bryant.  Would you confirm this?

22 MS. BRYANT:  Good evening.  Thank you.  Yes,

23 sir, Commissioner Nixon, I can confirm that notice was

24 duly sent and advertised according to Article 3,
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1 Section 3.12(b) and (c) of the Chowan County Zoning

2 Ordinance.  And a public hearing was advertised in the

3 Chowan Herald on August 10th, 2016 and August 17th,

4 2016, and was sent to the same newspaper for

5 publication on August 4th.  It was advertising the

6 hearing to be conducted tonight, August 22nd, 2016.  In

7 addition, in Tab 12 of your application you'll have a

8 list of adjoining property owners.  A notification

9 letter was mailed on August 11, 2016, informing all

10 property owners adjacent to or within a hundred feet of

11 participating property that a public hearing was to be

12 held before the Chowan County Board of Commissioners

13 regarding the Apex or Timbermill Wind Conditional Use

14 Permit Application on August 22nd, 2016.  Additionally,

15 signs advertising a public hearing were erected in the

16 public right-of-way adjacent to all participating

17 properties -- those are referenced in Tab 4 -- on July

18 13th, 2016, in an attempt to notify the public of the

19 Planning Board meeting relevant to this application. 

20 Subsequently, on August 5th, Staff verified that the

21 signs continued to be in the correct placement in the

22 public right-of-way adjacent to all participating

23 properties in an attempt to notify the public of a

24 public hearing on August 22nd, 2016, before the Board
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1 of Commissioners.

2 CHAIRMAN:  Thank you.  At this time I would

3 like to call on Madam Clerk, do we have a quorum?

4 CLERK:  Yes.

5 CHAIRMAN:  Could you identify who's present? 

6 You don't have a microphone?

7 CLERK:  I'll notify for the record who is

8 here.  I see that Commissioner Nixon is present,

9 Commissioner Bonner is present, Commissioner Kehayes is

10 present, Commissioner Winborne is present, Commission

11 Mitchener is present, and Commissioner Ellis is also

12 present.

13 CHAIRMAN:  Thank you.  At this time we will

14 have an overview of the procedure that we have here

15 tonight.  Ms. Womble, we'll call on you to describe the

16 nature of the proceeding.

17 MS. WOMBLE:  Thank you.  This evening --

18 we've talked about this.  The county held a public

19 information meeting on August 1st to give the public an

20 opportunity to hear how the procedure would go tonight

21 for the quasi-judicial hearing and for the presentation

22 of evidence regarding the conditional use permit that

23 was submitted by Timbermill.  Tonight's proceeding is a

24 quasi-judicial hearing.  It will be conducted in
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1 accordance with specialty process regards and

2 safeguards in place.  This is a legal proceeding.  And

3 we have talked about this on several occasions, the

4 difference between a political or a legislative

5 proceeding and a quasi-judicial proceeding.  Tonight

6 the Board is sitting as a judiciary, and you will be

7 receiving evidence from witnesses who are sworn under

8 oath, and their testimony will be presented to you. 

9 They will be subject to cross-examination by counsel

10 who is present, and there may be testimony given by

11 experts.  These experts shall be qualified to be deemed

12 as such and qualified and deemed as such by the 

13 Board.  The Applicant will present their case first

14 followed by any opposition.  And both parties will have

15 an opportunity to give an opening and closing

16 statement.

17 That's just a brief overview of how we will

18 proceed, but it is specific to note that because this

19 is a judicial proceeding, tonight's hearing is not

20 whether the application is popular or unpopular with

21 the community.  It is whether the application is

22 compliant with the Chowan County -- the requirements,

23 all of the requirements, within the Chowan County

24 Zoning Ordinance.
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1 CHAIRMAN:  Thank you, Madam.  Next is the

2 identification of counsel.  Any members of the public

3 present tonight who desire to participate who have not

4 retained counsel and/or agreed to be represented by

5 counsel, if you would please stand and state your name

6 and address, please.

7 (None appearing)

8 CHAIRMAN:  Madam Attorney, should we identify

9 the counsels for each organization?

10 MS. WOMBLE:  Yes.  At this time I think it

11 would be appropriate for both counsel for the applicant

12 and opponent to identify themselves for the Board.

13 CHAIRMAN:  Thank you.  Would you do so?

14 MR. CAMPEN:  Thank you, Mr. Chairman.  My

15 name is Henry Campen.  I'm an attorney with the firm of

16 Parker Poe Adams and Bernstein.  I'm appearing here on

17 behalf of Timbermill Wind Energy.  And with me I have

18 my partners Steve Weber and Katherine Ross, and our

19 colleague Deja Kemp.  And our team will be representing

20 the Applicant this evening in these proceedings.

21 CHAIRMAN:  Thank you.

22 MR. BRIAN:  Good evening, Mr. Chairman.  My

23 name is Bill Brian.  I'm with the law firm called

24 MorningStar Law Group.  With me this evening is my
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1 partner, Ms. Megan Gemunder.  We will be representing

2 Patrick and Lynn Flynn, Renewable Energy Resources

3 Incorporated, Reform Incorporated, and other various

4 other opponents to the project.

5 CHAIRMAN:  Thank you.

6 MR. BRIAN:  Thank you.

7 CHAIRMAN:  Mr. Morrison, at this time is

8 there any disclosure of ex parte evidence from the

9 Board, and explain that, please.

10 MR. MORRISON:  Thank you, Mr. Chairman. 

11 Members of the Board, as you've heard Ms. Womble say,

12 this is a quasi-judicial, not a political proceeding. 

13 Accordingly, your impartiality is very important, so I

14 would like to put some question to you.

15 Do any of you have any financial, pecuniary

16 or legal interest in whether this project is approved

17 or not?  If so, would you please raise your hand.

18 Madam Clerk, let the record reflect no

19 Commissioner raised their hand.

20 Next, just as a judge or jury should not know

21 anything about the case until it is presented, have any

22 of you taken any action outside of this hearing, such

23 as the gathering of evidence on your own or conferring

24 with any of the potential witnesses or parties?  If so,
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1 would you please raise your hand?

2 Again, Madam Clerk, no one has raised their

3 hand.

4 Do any of you know of any reason, whether I

5 have touched upon it or not, why you could not be

6 completely fair and impartial to both sides?

7 Again, Madam Clerk, no one has signified in

8 the affirmative.  Thank you, Mr. Chairman.

9 CHAIRMAN:  Mr. Attorney, would you please

10 note that Mr. Smith has been previously recused from

11 this meeting?

12 MR. MORRISON:  Yes.  At a previous board

13 meeting or meetings Commissioner Smith who normally

14 serves in the role of Chairman has disclosed to the

15 Board that he and his family or family corporation,

16 does have a potential interest in this project. 

17 Accordingly, he requested to be recused, and the Board

18 voted to allow him to recuse himself.  Therefore,

19 Commissioner Smith will not participate in

20 deliberations and will not vote, and you will note

21 also, Madam Clerk, he is not sitting with the Board

22 this evening.

23 CHAIRMAN:  Thank you, sir.  Are there any

24 challenges to the Board members at this time?
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1 Will this be from the attorneys also?

2 MR. MORRISON:  Yes.  The record will reflect

3 no challenges were made.

4 CHAIRMAN:  Thank you.  Any other measures or

5 matters to be addressed prior to beginning the hearing?

6 MR. MORRISON:  I believe Mr. Brian has a

7 motion.

8 HEARING ON MOTION TO STAY PROCEEDING

9 MR. BRIAN:  Mr. Chairman, members of the

10 Board, good evening.  As I said, my name is Bill Brian,

11 representing the opponents to this project.  We have

12 made a formal motion for a stay of this proceeding

13 pending the completion of the application and the

14 hearing of certain appeals that were filed of

15 administrative interpretations that were made by Ms.

16 Bryant, the Zoning Administrator, by our clients last

17 week pursuant to both the Ordinance and the General

18 Statutes.

19 With regard to the completeness of the

20 application, Section 8.109 of the Zoning Ordinance

21 states clearly that in order for a wind facility

22 conditional use permit application to be complete, it

23 must include any environmental assessment which is

24 required by either state or federal law.  The

mailto:sgrahamassoc@gmail.com


11

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 Timbermill application does not include the required

2 federal environmental assessments.  Federal law is

3 going to require a National Environmental Policy Act,

4 which is also known as NEPA, environmental assessment,

5 and the project is required to get a Section 404

6 individual wetlands permit.  As both the application

7 and the memorandum from your consultant HDR have

8 stated, quote, It is anticipated that a Section 404

9 Individual Permit will be required for the project.  An

10 individual permit will be required -- will require the

11 US Army Corps of Engineers to complete a NEPA

12 Environmental Assessment for the project covering a

13 variety of issues, including endangered species, and

14 similar matters.  HDR states that this can be dealt

15 with by the insertion of a condition that would require

16 Timbermill to submit any such environmental assessment

17 after the conditional use permit has been issued, that

18 that will be adequate.  But this is not going to be

19 adequate because neither the County Commission nor the

20 opponents of the project will have the opportunity to

21 review the environmental assessment in light of the

22 standards for the issuance of the conditional use

23 permit, which is what you are here to hear tonight, for

24 the project to determine if a conditional use permit
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1 should be issued in the first place.  So what they are

2 saying is that you should wait until after you have

3 already issued a permit and then if they have to do an

4 environmental assessment they can just put one on file,

5 and that will be fine and the application will be

6 deemed complete.  But in reality, what that does is it

7 prevents everybody here, you, opponents and everybody

8 else in the community from being able to challenge the

9 case in light of what the environmental assessment

10 says.  And this is taking place in a county where

11 environmental matters are of great concern.  We have

12 breeding pairs of bald eagles.  We have all kinds of

13 bird flights and endangered species in the area, and no

14 environmental assessment has been done with regard to

15 that.  Aside from the question of the federal

16 environmental assessment under NEPA, we contend that

17 the term environmental assessment as it's used in

18 Section 8.109 also encompasses the studies that the

19 state will require Timbermill complete pursuant to the

20 statutes that govern the issuance of state wind farm

21 facility permits.  Specifically Section 143-215.119(10)

22 requires a study of the impact of a proposed wind

23 energy facility on natural resources and uses,

24 including avian, bat and endangered and threatened
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1 species.  No such study has been submitted with the

2 application, although all of the other studies that are

3 required by Section 143-215.119 have been submitted. 

4 One can't help but wonder if the omission related to

5 endangered species environmental assessment is because

6 of the impact it is anticipated it will have on bald

7 eagles and other species that live in Chowan County. 

8 We disagree with the interpretation made by Ms. Bryant

9 that the studies referred to in the state statutes are

10 not environmental assessments for the reasons stated in

11 the materials we have filed with the county.  And our

12 appeal package is a part of the motion which we have

13 already handed up to the Board, I think.  In short, we

14 contend that the term Environmental Assessment, as used

15 by Section 8.109 of the Zoning Ordinance is in a way

16 that encompasses all environmental studies required by

17 -- to be made by the state and federal government,

18 either by the government themselves, and, again, this

19 is an important point.  NEPA assessments and state

20 environmental assessments are made by the government on

21 the information that is given.  But the way the term is

22 used in 8.109 it refers to the assessments that are

23 required to be made by the applicant as well?

24 So we believe it includes both those that are
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1 required by the -- that are required to be made by the

2 government as well as those that are required to be

3 made by the Applicant.  How can you possibly make a

4 determination that you will have to make regarding this

5 project without information about the impact the

6 project is going to have on the birds, the bats and

7 other aspects of the environment, particularly in a

8 place like Chowan County where the birds, the bats, and

9 the swamp and other environmental features are so

10 prominent a part of what makes the county a great place

11 to live and visit.  Therefore, because the federal NEPA

12 Environmental Assessment that Timbermill and HDR both

13 admit is likely to be required as a part of the

14 application and the studies of the impact of the

15 project upon the birds, the bats, and other endangered

16 species, that the state government will require

17 pursuant to Chapter 143, have not been made a part of

18 this application, the application is not complete, and

19 the Board cannot proceed with this hearing.  Frankly,

20 we believe this is why your attorney told you about a

21 year ago in a letter that he sent, dated April 6, 2015,

22 that the proper procedure to go through here -- the

23 proper procedure that the Board should go through is to

24 have this matter heard by the State first before it is
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1 heard by the County and then after they've got all

2 those environmental issues all worked out then they

3 would have it all before you, and you would have a

4 complete application before you can act.  And my

5 understanding is that the Department of Environmental

6 Quality agreed with this point.

7 Now the Board also is prevented from taking

8 action on the Timbermill application while the

9 opponents appeal of Ms. Bryant's interpretation is

10 pending to the Board of Adjustment.  The opponents of

11 Timbermill application have appealed the

12 interpretations relating to the project that were made

13 by Ms. Bryant, who is the Zoning Administrator for the

14 County in two separate letters.  The materials we

15 previously handed up have Ms. Bryant's letters. 

16 They've appealed the interpretation that the

17 application is complete that Ms. Bryant made.  And Ms.

18 Bryant made that application at the request of

19 Timbermill.  This is an important point.  We did not

20 ask for that interpretation to be made.  Timbermill

21 asked that that determination be made.

22 We have also appealed the interpretation that

23 the studies referred to in NCGS 143-125.119 that I just

24 referred to, do not constitute environmental
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1 assessments as that term is used in Section 8.109 of

2 the Ordinance.  They have appealed the interpretation

3 that no study of the impact of the proposed wind energy

4 facility on natural resources and uses, including

5 avian, bat and endangered and threatened species is

6 required as an environmental assessment by 

7 Section 8.109 of the Ordinance or otherwise in

8 connection with the application.  And they appealed the

9 interpretation that the NEPA Environmental Assessment

10 that will be required in connection with Section 404

11 Individual Wetlands Permit the facility is going to

12 have to have is not required to be completed before the

13 application can proceed to be heard by the county

14 commissioners.  The basis for these appeals is as

15 previously stated.  Now under state law the effect of

16 these appeals is to automatically stay any activity

17 this Board can take on the Timbermill application. 

18 Section 1301 of the Ordinance specifically states that

19 an appeal stays all actions, quote unquote, stays all

20 actions by the Zoning Administrator seeking enforcement

21 or compliance with the order or decision appealed from. 

22 A stay of action is proper in this situation because

23 Ms. Bryant, as the Zoning Administrator, issued those

24 interpretations regarding the definition of
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1 environmental assessment as used in Section 8.  And as

2 a result of her interpretations, including the

3 Timbermill Conditional Use Permit was complete.  Ms.

4 Bryant and the Board also will enforce compliance with

5 her erroneous decisions throughout this hearing.  Both

6 she and the Board will be enforcing compliance with

7 those interpretations every minute of this hearing.

8 Accordingly, pursuant to the terms of the

9 Chowan County Zoning Ordinance, there must be a stay in

10 order for the Board of Adjustment to review Ms.

11 Bryant's decision to determine if they are erroneous

12 prior to the Timbermill hearing.  In addition, NCGS --

13 that's North Carolina General Statutes -- Section 160A-

14 388(b)(1)(6).  I'm sorry for all the subheadings, but

15 that's the way these things are written.  States that

16 an appeal of an enforcement order by a zoning

17 administrator stays the enforcement of that order 

18 pending a determination by the board of adjustments. 

19 Therefore, a stay of this action is proper because Ms.

20 Bryant issued an interpretation, and she and the Board

21 will be enforcing this interpretation throughout the

22 hearing, which is an action of the county, which is

23 stayed by NCGS 160A-388.

24 Now this is not a situation in which the
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1 opponents are challenging the issuance of a permit or a

2 determination that a particular land use is consistent

3 with the ordinance.  There is no permit which has yet

4 been issued, and there is no question that this land

5 use is consistent with the ordinance provided that the

6 Board makes a determination that the necessary facts

7 exist to permit the issuance of the requested

8 conditional use permit.  If so it is a permitted use. 

9 So that's not the question that we're arguing about

10 here.  The question is whether the interpretations made

11 by Ms. Bryant, which we have appealed, which will be in

12 force or otherwise complied with during this hearing

13 are correct.  That decision belongs to the Board of

14 Adjustment only.  And this proceeding must be stayed

15 pending the outcome of the Board of Adjustments

16 determination of whether those interpretations are or

17 are not correct.  Therefore, under NCGS 160A-

18 388(b)(1)(6), this proceeding must be stayed pending

19 the outcome of the Board of Adjustment appeal process

20 and, in short, both state law and the

21 Chowan County Zoning Ordinance state that the hearing

22 on this application must be stayed pending a

23 determination of the opponents appeal of Ms. Bryant's

24 administrative interpretations and decisions.
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1 And I would say further, if I might, that 

2 permitting this hearing to proceed while these appeals

3 are pending before the Board of Adjustment would be

4 unjust and would deprive the opponents of their right

5 to a full and fair hearing.  The result of not granting

6 a stay of the action while the appeal is pending would

7 deprive our clients of their due process rights to

8 review and confront all the evidence relevant to the

9 Timbermill application.  Not granting a stay also would

10 deprive the County Commission of the benefit of the

11 Board of Adjustment decision.  In short, both the Board

12 and the opposition would be missing crucial information

13 and would not have the opportunity to review and

14 comment on the required environmental assessments as

15 previously noted.  So you're going to have to make a

16 decision without knowing whether there is going to be

17 any adverse impact on the endangered species and the

18 avian and bat life and all the other things that are in

19 this area if you go forward without the environmental

20 assessments that are going to be required in connection

21 with the 404 Wetlands permit.  For these reasons the

22 Board should stay further action on Timbermill's

23 application until after the Board has heard the

24 opponent's appeal and made a decision.  Now I will go
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1 on beyond that just very briefly, because I know you

2 all are trying to move forward.  At no time -- that's a

3 very important point -- at no time did we ask, did the

4 opponents ask for a determination that the application

5 was complete.  This determination was requested by

6 Timbermill's counsel on August 1, 2016, and the

7 decision was rendered, I believe, on the 16th or the

8 17th.  We did not receive the determinations that are

9 on appeal right now to the Board of Adjustment until

10 the 17th of August.  And we filed our appeal on the

11 19th of August.  The Motion for a Stay is based upon

12 the provisions both of the North Carolina General

13 Statutes and the Ordinance.  It's a matter of law. 

14 It's not a matter of us asking for a favor.  Regarding

15 the completeness of the application, there's an

16 argument that has been made in a document that was

17 served on us late today that somehow you should not

18 make a determination as to whether the application is

19 complete until the very end of the hearing.  I don't

20 know how that is possible for you to do that, whether

21 there is a complete application or not is

22 jurisdictional.  And I believe Mr. Morrison will tell

23 you that what jurisdictional means is that you can't

24 proceed with this hearing until there's a complete
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1 application.  So you've got to make a decision at the

2 outset of the hearing, not two weeks from now or three

3 weeks from now, to determine whether there has or has

4 not been a complete application submitted.

5 The issue of whether the environmental

6 assessments are needed as a part of the application has

7 been raised multiple times by the county consultant and

8 by the opponents, and the completeness of the

9 application is, as I said, a threshold issue and is

10 jurisdictional.  Therefore, you cannot proceed until

11 you have made that decision.

12 Timbermill has also argued that it will be

13 badly prejudiced if you stay this hearing by the fact -

14 - because it's got all these people that it has brought

15 in here at great experience and trouble for this

16 hearing tonight.  But we all know that they also

17 brought them in for the hearing that they are going to

18 have in Perquimans County that starts day after

19 tomorrow, so they were going to have to come in

20 regardless.  So we would respectfully request -- we

21 would respectfully suggest tht Timbermill has not been

22 in any material way prejudiced by our motion, that the

23 motion is a matter of law as opposed to a matter of a

24 request for permission, and we would respectfully
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1 request that you grant a motion to stay this matter

2 until such time as the Board of Adjustment has

3 completed its review of the opponents' appeals of Ms.

4 Bryant's administrative determinations in accordance

5 with the law.  Thank you very much.  I'll be glad to

6 answer any questions you may have.

7 CHAIRMAN:  Thank you.

8 MR. MORRISON:  If I may, Mr. Brian, you sent

9 a letter, a Memorandum today, and we got that late

10 today.  The Board of Commissioners has not seen that. 

11 Knowing that they haven't seen that, is there any

12 further argument you wish to make?

13 MR. BRIAN:  In what sense?  Well the

14 arguments that we've made about whether the application

15 is complete or not I think are pretty straightforward.

16 MR. MORRISON:  I understand that.  Does your

17 argument encompass everything that was in your document

18 you sent today?

19 MR. BRIAN:  I think so.  What I sent today

20 was a one page motion that basically said that we had

21 two grounds for it.  The grounds was what was in the

22 attachments.  The attachments to the document that I

23 sent today were the appeal that we filed last Friday,

24 which should have been served on everybody that it
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1 needed to be served on in the government, including the

2 Board of Adjustment.  And then the statute and the

3 section of the ordinance that were cited in the motion.

4 MR. MORRISON:  Yes, sir.  I just wanted to

5 make sure you had covered all your arguments since they

6 hadn't seen those documents.

7 MR. BRIAN:  I believe so, but, again, the

8 Commissioners should have a copy --

9 MR. MORRISON:  If you think of something

10 else, we'll let you come back up.

11 MR. BRIAN:  All right.  Thank you.

12 MR. MORRISON:  Mr. Chairman, at this time it

13 would be appropriate to allow Mr. Campen to respond.

14 MR. CAMPEN:  Mr. Weber, my partner, is going

15 to respond.

16 RESPONSE BY MR. WEBER

17 May it please the Commission, Mr. Chair, Mr.

18 Vice-Chair, Mr. Manager.  My name is Steve Weber.  I'm

19 with Timbermill, and fortunately this is an easy answer

20 for you all.  A lot of confusing statutes, a lot of

21 confusing information, but for you all it's very

22 simple.  Only this Commission can decide if an

23 application is complete, only you.  Only this

24 Commission can decide that point after the hearing. 
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1 And only then is Mr. Brian allowed to appeal.  So

2 certainly he can make this argument.  He's just done it

3 on the wrong night.  And it's not just me saying that. 

4 What I'd like to do is I'd like to show you your

5 ordinance, because it's very, very clear.  And if I

6 might approach or, actually, if you wouldn't mind

7 passing that out, Katherine.  It may be easier for

8 Madam Court Reporter if I handed her one if you don't

9 mind.

10 So some may argue that the ordinance at times

11 is not entirely clear, but fortunately in this

12 circumstance it's crystal clear.  What it does it

13 provides you a road map of what exactly can happen in

14 this circumstance.  And so if you look on the very

15 first page, the Ordinance Road Map, Section 3.13(B). 

16 It says, "In considering whether to approve an

17 application for a special use or conditional use

18 permit," -- that's what we're here for -- "the permit

19 issuing board" -- that's you all -- "shall proceed

20 according to the following format:"  So this is a

21 mandatory process.  That's why we're here tonight.  So

22 what does the requirement of the ordinance say?  "The

23 permit-issuing board" -- that's you all -- "shall

24 consider whether the application is complete."  No one
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1 else.  It's doesn't say here the Board of Adjustments

2 shall consider it.  It doesn't say here Mr. Brian shall

3 consider it.  It doesn't say Timbermill shall consider

4 it.  It doesn't say that the Planning Director or the

5 Zoning Administrator shall consider it.  It says, the

6 Commission, you all.  So that's an easy answer, right? 

7 You all have to hear this and you only.  So now the

8 question is, and the only question is when, when do you

9 all hear it?  So let's turn to the second page.  We

10 continue the road map.  This is Section 3.12(H).  "The

11 permit-issuing board" -- again, that's you -- "shall

12 approve the requested permit" -- that's our application

13 -- "unless it concludes" -- and here's the kicker right

14 here -- "based upon the information submitted at the

15 hearing, that the application is incomplete."  So that

16 means you all need to approve the application unless

17 you find out during the hearing that it's incomplete,

18 then you make the other decision.  This is crystal

19 clear.  You can't make a decision under your ordinance

20 until the hearing is over.  Now when all the evidence

21 comes in, we'll make these same arguments in front of

22 you.  You'll hear Mr. Brian again, we'll make some

23 arguments, and then the last thing you'll do is you'll

24 decide if it's complete.  If you decide it's complete,
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1 Mr. Brian can appeal all he wants.  If you decide it's

2 incomplete, we can appeal all we want.  It's as simple

3 as that.  Thank you.

4 MR. MORRISON:  If I may, Mr. Chairman, before

5 you leave, sir, I would like for you to address Mr.

6 Brian's argument under General Statutes 160A-388(a)(6)

7 as a matter of law.  Excuse me, (b1)(6), excuse me,

8 that the opponents are entitled to a stay.

9 MR. WEBER:  Well, certainly.  And so the

10 question is, is the zoning administrator's action, is

11 it a final decision that should be appealable, and the

12 question clearly is, no.  And I'll cite a case.  It's

13 Society of Preservation of Historic Oakwood, 153 N.C.

14 App. 737.  And what this says is the administrator,

15 official, the administrative official must have some

16 binding force or effect for there to be a right of

17 appeal.  Where the decision has no binding effect or is

18 not authoritative or a conclusion as to a future

19 action, it is merely a view or an opinion or a belief

20 of the administrative official.

21 So what we have here is a letter from Ms.

22 Bryant that said, in her opinion, use the word opinion,

23 no interpretation was required.  Again, it falls to you

24 all and you all exclusively to make this decision.  So
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1 while we may say it's completed, while she may give an

2 opinion that it's complete, you all make the final

3 decision.  This is not a decision that is appealable at

4 this time.  I hope that answers your question, sir.

5 MR. MORRISON:  Thank you.

6 CHAIRMAN:  Thank you.

7 MR. WEBER:  Thank you.

8 MR. BRIAN:  May I respond?

9 MR. MORRISON:  Yes, sir.

10 MR. BRIAN;  We have two different things

11 going on here, and I think it is important for you to

12 understand the difference.  We have never asked for an

13 interpretation if the application is complete.  We are

14 arguing that the application is complete and that as a

15 result the application -- and that that is a matter

16 that you have to decide at the beginning rather than at

17 the end of the hearing.  You have the application

18 before you.  By all means, I think Timbermill should be

19 allowed to put on evidence right now as to whether it

20 has a complete application, but we know it doesn't have

21 environmental assessments in that application.  It says

22 it doesn't have environmental assessments in that

23 application.  Your consultant said there was no

24 environmental assessment in that application.  It's
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1 very clear that's there's no environmental assessment

2 in the application, so no amount of discussion at this

3 hearing over how many days it goes from night to night

4 is going to change the fact that there are no

5 environmental assessments in that application.  We take

6 the position that there must be an environmental

7 assessment in that application or else the application

8 is not complete.  But that's not the issue.  We did

9 appeal Ms. Bryant's decision on that point, but we

10 appealed four other decisions that Ms. Bryant made that

11 were unrelated to whether or not the application was

12 complete.  We very carefully and very deliberately

13 avoided asking Ms. Bryant whether the application is

14 complete.  The reason we avoided asking her that

15 question is because, as was said by learned counsel, it

16 is the question for this Board to determine whether the

17 application is complete.  So we have two different

18 things that are running on here.  And it is these

19 multiple other decisions, which are final decisions,

20 which are final interpretations of the code and within

21 the ambient of Ms. Bryant's authority and were asked

22 for by citizens of Chowan County in accordance with the

23 terms of your ordinance, those are what is under appeal

24 to the Board of Adjustment.  Those are what are going
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1 to govern the way that this hearing is held.  Every

2 time Ms. Bryant is asked what a term means or something

3 like that, those are the interpretations that are going

4 to be enforced in this hearing.  Our position is that

5 those -- that you cannot proceed until our appeal to

6 the Board of Adjustment, which is totally legitimate

7 and totally expected under the terms of the General

8 Statutes and under the terms of the Chowan County

9 Zoning Ordinance.  I'm not making an argument which is

10 just under the terms of the statute; it's under the

11 terms of the ordinance that it must stay this

12 proceeding until such time as it has been determined by

13 the Board of Adjustments.  That's what the Board of

14 Adjustments is for.  So the case that was cited is

15 irrelevant to the argument that we are making here.  We

16 are not asking you to stay this because we are

17 appealing a determination made by Ms. Bryant that the

18 application is complete.  We are asking you to stay

19 this because we are determining four other

20 interpretations along with that interpretation.  And

21 that it is a matter of law under Chapter 160A as well

22 as under the applicable sections of the Chowan County

23 Zoning Ordinance that you must stay until such time as

24 the Board of Adjustments has an opportunity to either
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1 validate or invalidate Ms. Bryant's interpretations.

2 CHAIRMAN:  Thank you.

3 MR. MORRISON:  If I may, Mr. Chairman.

4 Mr. Brian, if you would help me, please,

5 paragraph 6 of Section 6, it says, an appeal of a

6 notice of violation.  I'm not aware of any violation

7 notice that has been given.

8 MR. BRIAN:  That's correct.

9 MR. MORRISON:  Or other enforcement order

10 stays enforcement.  I'm not aware that Ms. Bryant has

11 given an enforcement order.

12 MR. BRIAN:  We would disagree with that.  We

13 believe that Ms. Bryant's interpretation is an

14 enforcement of it, of her interpretation of the code,

15 and that this Board will be enforcing her

16 interpretation, as an order, throughout the entirety of

17 this hearing every time one of those issues comes up,

18 about whether environmental assessment does or does not

19 include the environmental assessments that are required

20 under Chapter 143 or whether it is permissible.  This -

21 - I have to say, with all due respect, I find it rather

22 remarkable that it would even be considered by this

23 Board to allow this matter to go forward without an

24 environmental assessment that's required by the very
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1 language of its own statute, by its own ordinance that

2 everybody else is going to need, and the answer is

3 that, well, it's okay.  Once it's done, we'll just file

4 it in the file and we'll just check the box, and

5 that'll be the end of it, and nobody will have an

6 opportunity to look at it or consider what the terms of

7 that environmental assessment say with regard to the

8 issues that you have to make and the findings that you

9 have to make and the decisions you have to make

10 according to the terms of your own zoning ordinance. 

11 That is, in my opinion, that is the primary enforcement

12 of those interpretations which is going to be

13 prejudicial to the opponents and indeed to the Board.

14 MR. MORRISON:  Would it be your opinion that

15 what you got from Ms. Bryant and what you are appealing

16 is an enforcement order?

17 MR. BRIAN:  That is what we -- that is the

18 way I should interpret it.

19 MR. MORRISON:  Would you also share your

20 scholarship with us, please, the last sentence of

21 Section 6, notwithstanding everything we just talked

22 about, appeals of decisions granting a permit, of

23 course we're not there, or otherwise affirming that a

24 proposed use of property is consistent with the

mailto:sgrahamassoc@gmail.com


32

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 ordinance, shall not stay the further review of an

2 application for permits or permissions to use such

3 property.  Arguably, that's what we're here to do.

4 MR. BRIAN:  No, I disagree.  I think what

5 we're here to do -- there's no question that the land

6 use, if it meets the requirements of the ordinance, is

7 a permitted use.  I think what that section of

8 160A(b1)(6) is talking about -- 388 (b1)(6) is talking

9 about is a situation in which somebody challenges

10 whether a use is or is not a permitted use.  There's no

11 question this is a permitted use, if, in fact, all the

12 findings are made under both the zoning and under both

13 the conditional use permit section of the zoning

14 ordinance, as well as the windmill, wind farm, wind

15 facility, whatever it's called, section of the

16 ordinance.  So we're not challenging whether it's a

17 permitted use in the zone.  We're not challenging

18 whether the use is consistent with the zoning

19 ordinance.  We are challenging specific interpretations

20 of what is required in order for this Board to proceed

21 to determine whether it has -- whether the Applicant

22 has met its burden, and it is the Applicant's burden to

23 show that it has complied with all the terms of the

24 wind energy facilities and conditional use permit
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1 sections of the zoning ordinance.

2 MR. MORRISON:  Thank you, sir.

3 MR. BRIAN:  Thank you.

4 CHAIRMAN:  Mr. Morrison, do I ask at this

5 time are there any other challenges, or are there any

6 other motion matters, or do we address this one at a

7 time?

8 MR. MORRISON:  You would address them one at

9 a time.  Ms. Bryant has had her name thrown around.

10 CHAIRMAN:  I thought I would address her in

11 just a second, if that's okay.  I just want to know,

12 one at a time, then; is that how you want it?

13 MR. MORRISON:  Yes.

14 CHAIRMAN:  Ms. Bryant, this was brought to us

15 today.  That's a Motion to Stay.  Do you want to defend

16 your -- what you have given us to get us this

17 application or not -- not defend, but could you explain

18 to us the conditions that are met the way you see it?

19 You need a microphone?  Okay.  And I also

20 heard Mr. Bryant -- is it Bryant or Brian?

21 MR. BRIAN:  Brian, B-R-I-A-N.

22 CHAIRMAN:  All right.  Thank you, sir.

23 Mentioned the name of the company that was

24 hired also mentioned about the environmental.  Could
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1 you -- someone is here for that company.  Okay.  Thank

2 you.

3 RESPONSE BY MS. BRYANT

4 Yes.  Just to give a little clarity on my

5 opinion.  Based on my review of the Chowan County

6 Development Codes, specifically Article 8, Section

7 8.109 as it details the requirements for a large wind

8 energy facility and Article 15, Section 15.04, which

9 gives definitions and word interpretations specifically

10 for environmental assessment.  In addition, my review

11 of Mr. Brian's contentions and the response from Mr.

12 Campen to those contentions, based on my subsequent

13 consultation with Chowan County's attorneys and our

14 experts from HDR Incorporated and our review of the

15 NEPA and SEPA requirements, which are detailed in some

16 of these documents that you have.  In using knowledge

17 gained from my education in ten plus years of planning

18 experience, I do not find that an environmental

19 assessment, which is a term of art, a very specific

20 document, is required at this time for the application

21 from Timbermill, LLC to be determined complete.  That

22 is my opinion.

23 MR. MORRISON:  If I may, what is your opinion

24 with regard to Mr. Brian's contention that you issued

mailto:sgrahamassoc@gmail.com


35

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 an enforcement order?

2 MS. BRYANT:  I do not believe I issued an

3 enforcement order.

4 MR. MORRISON:  Why?

5 MS. BRYANT:  I was asked for an

6 interpretation or my opinion about the definition of a

7 term used in our ordinance, a specific term,

8 Environmental Assessment, the words Environmental and

9 Assessment both being capitalized and defined further

10 in Section 15.04 as Environmental Assessment (EA), an

11 assessment of a project's environmental impact as

12 defined in the National Environmental Policy Act of

13 1969.  I then therefore consulted with our experts at

14 HDR and county attorneys to get further explanation of

15 those terms.

16 MR. MORRISON:  All right.  Thank you.  Mr.

17 Chairman, you may ask if any board member has question.

18 CHAIRMAN:  Board members.

19 EXAMINATION BY THE BOARD

20 DR. KEHAYES:  I'll need a lot of help here. 

21 I believe Mr. Brian and Mr. Weber, there is a point of

22 the authority of Ms. Bryant's opinion.  It had one

23 category versus another category.  One was opinion and

24 one was enforcement?  Am I as confused as I'm sure some
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1 other people in this audience are?

2 MR. BRIAN:  I think that your attorney, Mr.

3 Morrison was asking whether we considered Ms. Bryant's

4 interpretation, which we did receive in writing on

5 August 17th that is a part of what is in front of you,

6 whether this interpretation amounts to an enforcement

7 order, which is the way the language in that statute

8 is.  And that language doesn't read that way in the

9 ordinance, but it reads that way in the statute.  And

10 what I said in response was that, yes, because what you

11 all are going to be doing is you are going to be

12 enforcing her interpretations of multiple different

13 issues throughout out hearing.  Every time you come --

14 every time it comes down, you will be enforcing and

15 applying and ensuring and requiring compliance with

16 those interpretations throughout this hearing.  So if

17 you make a determination, for example, that an

18 environmental assessment -- and I don't want to get too

19 confusing here, but I do want to make a distinction

20 here.  If you make a determination that no

21 environmental assessment is required in order for this

22 application to be complete, you will be enforcing Ms.

23 Bryant's interpretation.  Now the odd thing about that

24 is that we have two different arguments about
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1 environmental assessment.  Our original argument wasn't

2 that a NEPA environmental assessment, which is required

3 by the National Environmental Policy Act was required. 

4 I'm late to this game, and I wasn't aware of the HDR

5 analysis of the application at the time that I made my

6 initial request.  It seemed to me what was missing here

7 was a study of endangered species and avian and bat

8 species as required in your Chapter 143, which is a

9 different set of ordinances -- a different set of

10 statutes.  Now what I found out was afterwards was that

11 HDR had identified the fact that there was no

12 environmental assessment under NEPA included with this

13 application.  And they said the reason for that was is

14 because they haven't yet applied for their 404 permit. 

15 You all know what a 404 permit is.  I assume everybody

16 who lives down here knows what a 404 permit is.  A 404

17 permit is an individualized wetlands permit.  It's what

18 they will need to have in order to fill in enough --

19 all this land they're going to have to fill in in order

20 to build this facility.  There is very little doubt

21 that they're going to need to have that.  When they

22 have that the Corps of Engineers is going to perform a

23 NEPA Environmental Assessment.  Now HDR in its report

24 to the county said it's likely they're going to have to
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1 have a 404 permit and that if they do the Corps of

2 Engineers is going to perform an environmental

3 assessment.  Well, that seems to be a problem, because

4 your ordinance and in fact your ordinance in accordance

5 with Ms. Bryant's interpretation of your ordinance is

6 that any NEPA environmental assessment, which is what a

7 court ordered environmental assessment would be, has to

8 be a part of the application.  And HDR came up with an

9 ingenious, I suppose, way to get around that problem by

10 saying they could just go ahead and submit it later. 

11 So they've asked you to go ahead hear this, have this

12 hearing, issue a conditional use permit and then when

13 they happen to do their environmental assessment

14 they'll just submit it later.  Nobody has to look at

15 it, they'll just put it in the file and that'll sort

16 things out.  I say that that interpretation itself is

17 appealable.  I'm appealing Ms. Bryant's interpretation

18 of the term Environmental Assessment on two grounds. 

19 (1), that it is possible that the studies I referred to

20 in Chapter 143 are not required, and, (2), on grounds

21 that somehow we can go through here and you can just

22 put a condition in the Conditional Use Permit that

23 says, just file it later and nobody will bother with

24 it.  Now, I find that to be a remarkable thing to be --
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1 to be suggested and I'm appealing that interpretation -

2 - and my clients are appealing that interpretation, as

3 well as the original interpretation as to what an

4 environmental assessment means.

5 MR. WEBER:  May I respond briefly?

6 CHAIRMAN:  Yes.

7 MR. WEBER:  What I find remarkable is Mr.

8 Brian just told you that your own consultant is

9 crooked, that it tried to find a way around the

10 requirements of the ordinance to help out Timbermill

11 and that Timbermill's consultants are crooked because

12 we didn't send you an environmental assessment.  The

13 fact is this is not an enforcement order.  If you put a

14 deck on your house without going to the zoning

15 administrator first, you get an enforcement order that

16 says take it down or you're going to pay.  You put a

17 house in a setback, someone comes out and measures it,

18 you get an enforcement order that says, move the house. 

19 This is not an enforcement order.  This is a letter

20 from the zoning administrator saying this is what I

21 think.  Now if I were to send a letter to the zoning

22 administrator saying, how many copies of the

23 application should I send, and she said, six, and I

24 say, that's a lot of money, six copies of an
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1 application, I'm going to appeal that because she

2 interpreted the ordinance to say six copies instead of

3 five.  I mean it's ludicrous.  What we have here is you

4 all have two duties: number (1), decide, after the

5 hearing, if the application is complete.  And, number

6 (2), decide if our application is consistent with the

7 ordinance.  And you do that by taking on evidence in a

8 hearing.  So what you've heard from Ms. Bryant, what

9 you've heard from Mr. Brian, what you hear from us, the

10 lawyers, is irrelevant.  What you hear from those

11 witnesses on the stand is all you need to consider. 

12 And when you hear that, at the end of the day you make

13 your decision is it complete or not.  Then we all get

14 to appeal it if we need to.

15 CHAIRMAN:  Thank you.

16 MR. BRIAN:  With due respect --

17 CHAIRMAN:  Questions from the Board?  Go

18 ahead.

19 MR. BRIAN:  I was just going to say, with due

20 respect, nobody has suggested that anybody is crooked. 

21 And nobody has suggested that anybody has tried to sway

22 anything one way or the other.  I don't know where that

23 idea came from.

24 MR. MORRISON:  I would agree.
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1 MR. BRIAN:  Thank you.

2 CHAIRMAN:  Board members, any other

3 questions.  Mr. Kehayes, did you get your answer?

4 DR. KEHAYES:  Were we given HDR's assessment?

5 MR. MORRISON:  They're here and they can do

6 so if you would like.

7 MS. BRYANT:  And you will get it as part of

8 my testimony.

9 MR. MORRISON:  I think he wants it now.

10 DR. KEHAYES:  Well, this is something that

11 the Commissioners ordered.

12 MR. MORRISON:  I'm sorry.

13 DR. KEHAYES:  That review was requested by

14 the Commissioners.

15 MR. MORRISON:  Yes, sir.

16 DR. KEHAYES:  Isn't it appropriate that we

17 would have seen that?

18 MR. MORRISON:  I can't speak to that.  I

19 assume that is coming before you tonight or later on.

20 MS. WOMBLE:  The expert was retained to aid

21 Staff in their review, technical review of the

22 application, so you did not receive Staff's report

23 ahead of time because this is a quasi-judicial hearing

24 and so Staff's testimony is part of the testimony that
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1 is to be received by the Commission and also one of the

2 evidence that she is going to ask the Board to accept

3 is her report.  Part of her report is her review, which

4 is what HDR was retained to do, was to aid Staff in

5 their review of the application.  So you are going to

6 get all that information.  It's just not going to be

7 prior to the hearing.  It is going to be presented in a

8 forum for everyone to review at the same time and ask

9 questions of the appropriate parties.

10 MR. MORRISON:  Mr. Chairman, if there are no

11 other questions -- excuse me, Dr. Kehayes, were you

12 finished?

13 DR. KEHAYES:  Yes.

14 MR. MORRISON:  Would you like the opinion of

15 the county attorney?

16 CHAIRMAN:  Please.

17 MR. MORRISON:  It would be our opinion that -

18 -

19 CHAIRMAN:  If you could give the

20 Commissioners identification of the stay, because I

21 don't know that our Commissioners are as familiar with

22 the term of stay.  We're hearing this term, stay.

23 MR. MORRISON:  A stay, as it's used in court,

24 would mean an order that you cannot proceed further
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1 until a subsequent determination by another judicial

2 body.  The classic example is someone gets a judgment

3 in Superior Court and the opposing party takes an

4 appeal of that judgment, and the courts will sometimes

5 issue a stay on execution.  Well, you're not going to

6 be able to seize his property and so forth until the

7 Court of Appeals rules on it.  And that's what a stay

8 means.  It would mean, stop.  It is Mr. Brian's

9 contention, and he made a very learned argument, that

10 they're entitled to an automatic stay based upon the

11 language of the general statute.

12 MR. BRIAN:  And also the language in the

13 ordinance.

14 MR. MORRISON:  The question turns upon

15 whether or not Ms. Bryant's opinion was an enforcement

16 action.  If it's not an enforcement action, then there

17 is no stay.  And if I may read this.  I'm quoting from

18 Professor Owens at the School of Government who you had

19 as a consultant earlier this year.  And this is a blog

20 he wrote on this issue regarding a big case in Raleigh

21 in the Oakwood Subdivision.  You may have read about it

22 in the News and Observer.  And he says, other than

23 enforcement actions, there is no automatic stay when

24 appeals are made to the Board of Adjustments,
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1 enforcement actions.  An enforcement action, in our

2 opinion, would be like a stop work order.  You're in

3 violation of the zoning ordinance.  Stop your

4 construction.  We do not think that Ms. Bryant's

5 interpretation is an enforcement action.  They asked

6 for her opinion.  She gave it.  Her opinion is not

7 binding upon you, and we do not think an interpretation

8 and an enforcement action are the same thing.  You can

9 find, and the Applicant goes forward at its own risk --

10 if at any time during this proceeding you determine the

11 application is not complete, and I understand they're

12 not making that contention, but I think that is the

13 essence of what is happening, if an environmental

14 assessment is required and there's not one, and you

15 make that determination through the procedure, which is

16 going to be more than one night, I gather, and you

17 determine that the application is incomplete, you can

18 do that at any time, then the Applicant loses.  So if

19 there is not an enforcement action, there is no stay. 

20 I also quote the language -- that's from Professor

21 Owens.  I quote the language from the statute that

22 notwithstanding the foregoing -- the motion is talking

23 about getting stays -- appeals of decisions affirming

24 that a proposed use of property is consistent with the
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1 ordinance and at most -- that's what Ms. Bryant's

2 interpretation would be in our opinion -- there is no

3 stay.  So it would be the opinion of the county

4 attorney that there is no automatic stay.  You can

5 grant one in your discretion.  You can grant a

6 continuance, but the stay would not be mandatory.

7 MR. BRIAN:  With all due respect to the

8 county attorney, I believe that there was one point

9 that was made during that speech that I would disagree

10 with.  I believe that Ms. Bryant is the Zoning

11 Administrator for the County of Chowan; is that

12 correct?

13 MR. MORRISON:  That would be correct.

14 MR. BRIAN:  If she is the Zoning

15 Administrator for the County of Chowan, she is the

16 interpreter of the ordinance.  The Board cannot

17 overrule her, so her interpretations of the ordinance

18 are binding upon the Board during this hearing.

19 MR. MORRISON:  I don't believe that would be

20 -- well, I respectfully disagree since this goes to the

21 heart of the issue as to whether the application is

22 complete, which is in your sole discretion.  You can

23 trump Ms. Bryant.  You're not bound by any of her

24 opinion.  And I again quote, other than enforcement
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1 actions -- it doesn't say interpretation -- other than

2 enforcement actions there is no automatic stay.  That's

3 Professor Owens.  I think what Ms. Bryant did was made

4 an interpretation.

5 DR. KEHAYES:  My question is, enforcement

6 versus opinion or interpretation, is that in the eye of

7 the person who receives it, i.e., the County

8 Commissioners.  If we're sitting here and receive an

9 opinion and we are under the impression, this is the

10 way it is, then in our mind it becomes an enforcement. 

11 So how do we clarify for us -- Ms. Bryant says, you

12 don't need it, move ahead.  If it's an opinion I can

13 say, no, I disagree and I want to make an argument

14 against it.  If it is in my mind what she says, that's

15 the law, then that's -- I will act in a certain way. 

16 So I need to know, this is an opinion and I can ignore

17 that opinion versus is she the agent that's making the

18 ruling that I will not have the right to go against?

19 MR. WEBER:  Well, respectfully, she says in

20 her letter that this is solely her opinion and not an

21 enforcement.

22 MR. MORRISON:  She says it is not an

23 enforcement.  Let's have her letter out here.  We're

24 talking about it.  Ms. Bryant, can you read your
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1 letter, please?  And give copies to everybody.

2 MR. BRIAN:  Just to clarify for the record,

3 Ms. Bryant wrote two letters.  Which letter are we

4 going to hear from?

5 MR. MORRISON:  You can hear both.

6 MR. BRIAN:  Okay.  Thank you.

7 MR. MORRISON:  Dr. Kehayes, I'm sorry this is

8 obtuse and I'm not as articulate as I should be.  But I

9 think the crux of this comes down to, is what she did

10 was it an enforcement action?  If you determine that

11 it's an enforcement action, then a stay is appropriate. 

12 If it's not an enforcement action but an

13 interpretation, it is not.  So you need to look at her

14 opinion.

15 For the record, what is the Board

16 considering, Madam Clerk?

17 CLERK:  These are memos from Ms. Bryant.

18 MR. BRIAN:  Can we have those marked as

19 exhibits?

20 MR. MORRISON:  Surely.  Would you agree to

21 County's Exhibits [1] and [2]?

22 MR. BRIAN:  That will be fine.

23 MR. MORRISON:  Thank you.

24 MS. BRYANT:  I'll begin with the shorter
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1 letter, which is the first in your packet, addressed to

2 William J. Brian, Jr, Morningstar Law Group.

3 Dear Mr. Brian:  Pursuant to your written request

4 of August 8, 2016, I made a careful review of your

5 memorandum and that of Mr. Campen.  Additionally, I

6 consulted with the county's technical expert -- that

7 would be HDR, Incorporated -- and the County Attorney. 

8 Finally, I made reference to the Chowan County Zoning

9 Ordinance, as well as applicable State and Federal law. 

10 As a result, it is in my opinion, and I will so

11 testify,  that the pending application from Timbermill

12 Wind, LLC is complete and that no Environmental

13 Assessment is required at this time.

14 Please note that my opinion alone is not

15 dispositive of the issue you raised.  The ultimate

16 decision is to be made by the Board of Commissioners at

17 the scheduled hearing.  You are encouraged to make any

18 arguments in contradiction should you so choose.

19 I am available for further discussion at your

20 request.  Sincerely, Elizabeth Bryant.

21 MR. BRIAN:  May I ask a question of Ms.

22 Bryant?  May I ask Ms. Bryant a question before she

23 reads her next letter?

24 CHAIRMAN:  Sure.

mailto:sgrahamassoc@gmail.com


49

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 MR. BRIAN:  Ms. Bryant, can you tell the

2 Board who asked you whether the Timbermill application

3 was completed?

4 MS. BRYANT:  I was writing that letter in

5 response to your written request of August 8, 2016. 

6 You sent a subsequent email saying that your questions

7 were not addressed, and the next letter attempts to

8 address those questions.

9 MR. BRIAN:  Isn't it true --

10 CHAIRMAN:  She's answered your question, sir. 

11 Can you move on the second letter, please.

12 MR. BRIAN:  I'm sorry.  The second question I

13 asked, it's it true that Mr. Campen requested --

14 MR. WEBER:  Respectfully, sir, we're not on

15 cross-examination, and she has not been sworn, so I

16 respectfully request that counsel refrain from

17 questions.

18 CHAIRMAN:  Mr. Attorney, I've asked to have

19 her move on to the second letter.  Do I have that

20 authority?

21 MR. MORRISON:  You do.

22 CHAIRMAN:  Read that, please.

23 MS. BRYANT:  Okay.  The second letter dated

24 August 17, again to Mr. Brian.
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1 "Mr. Brian, Pursuant to Chowan County Zoning

2 Ordinance Section 2.04(A)(2)(d), a duty of the Zoning

3 Administrator is to 'interpret the applicability of the

4 provisions of this Ordinance in matters where the text

5 does not clearly provide guidance.'  It is my opinion

6 no interpretation is needed as the Ordinance provides

7 specific guidance as to what constitutes an

8 Environmental Assessment.  Section 15.04 of the

9 Ordinance defines environmental assessment as follows,

10 'Environmental Assessment (EA).  An assessment of a

11 project's environmental impact as defined in the

12 National Environmental Policy Act of 1969."

13 However, as a courtesy, in response to the

14 specific request of your August 8, 2016 correspondence,

15 please consider:

16 1)  The studies requested in N.C.G.S. 143-

17 215.119(8)(9) and (10) do not qualify as an

18 Environmental Assessment as defined by Section 15.04 of

19 the Chowan County Zoning Ordinance.

20 2)  There is no requirement in the Chowan County

21 Zoning Ordinance for 'a study of the impact of the

22 proposed wind energy facility...on natural resources

23 and uses, including avian, bat, and endangered and

24 threatened species.'  Said study is not an
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1 environmental assessment as defined by Section 15.04 of

2 the Chowan County Zoning Ordinance and therefore does

3 not affect the completeness of the application.

4 3)  If the application is deemed not complete by

5 the Board of Commissioners it cannot move forward.

6 4)  Environmental Assessment is defined in Section

7 15.04 of the Chowan County Zoning Ordinance as,

8 'Environmental Assessment (EA).  An assessment of a

9 project's environmental impact as defined in the

10 National Environmental Policy Act of 1969.'  For

11 further explanation please see the attached Memorandum

12 prepared by the County's technical expert.  In regards

13 to your argument the ordinance is vague in that it only

14 provides a reference to the federal definition, I

15 respectfully disagree.  The standard in the ordinance

16 is clear as to what the County deemed to be the

17 definition of Environmental Assessment.

18 Finally, it has come to my attention you did not 

19 have copies of the report prepared by the County's

20 technical expert.  Accordingly, I have attached them

21 for your review.

22 You will note HDR addressed the concern you raised

23 in your August 16, 2016, email regarding a future

24 requirement for an environmental assessment.  At this
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1 time there is no requirement for an Environmental

2 Assessment and there may never be.  However, if an

3 Environmental Assessment is required, a condition will

4 mandate the assessment be subsequently submitted to the

5 County.  If the assessment results in a major

6 modification to any issued Conditional Use Permit, the

7 modified application must be returned to the

8 Commissioners for review and approval.

9 I will note, the Ordinance requires both federal

10 and state permits to be completed prior to receiving a

11 building permit.  If an assessment is required, federal

12 and state agencies will review the report and act

13 accordingly prior to issuing their permits.  Therefore,

14 any environmental concerns raised in an assessment will

15 be addressed by those who have the specialized

16 knowledge and resources to implement appropriate

17 conditions, all of which the applicant would be

18 required to satisfy.

19 Again, thank you.  Sincerely, Elizabeth Bryant.

20 CHAIRMAN:  Thank you, Ms. Bryant.  The HDR

21 report will be in with the evidence, correct?

22 MS. WOMBLE:  Yes.

23 CHAIRMAN:  Okay.  At this time are there any

24 other questions from the Board members.  If not, let's
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1 go ahead and move forward.  We can make a decision. 

2 Madam Clerk, do we need a motion in this point in the

3 meeting for a ruling in favor or not of the stay?

4 MR. MORRISON:  I believe the motion is very

5 simple.  The opponents have requested a stay.  All

6 those in favor, yes; all those opposed, no.  If you

7 grant the stay, that is, if you make a yes vote, then

8 this meeting tonight would terminate.  The matter would

9 go to be heard by the Board of Adjustments.  Any

10 decision made by the Board of Adjustments is appealable

11 by either side to the Superior Court and so forth.  And

12 until that is resolved it would not come back to you.

13 CHAIRMAN:  You heard the attorney.  I

14 entertain any motions to hit the floor.  Yes, sir.

15 DR. KEHAYES:  We're rolling around

16 environmental assessment and the NEPA Act of 1969.  It

17 says, for further explanation, please see the attached

18 Memorandum prepared by the County's technical expert. 

19 I would love to see that memorandum.  Because we're

20 really rolling around environmental assessment, so I

21 would like to see what this requires.

22 MR. MORRISON:  Commissioner Kehayes, the

23 County's expert is present and available if you would

24 also like to question him.
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1 I still think the key issue is whether she

2 issued an enforcement or not.

3 MR. WINBORNE:  Mr. Chairman, I'd like to make

4 a motion.

5 MR. MORRISON:  I believe Dr. Kehayes wants to

6 look at something.

7 CHAIRMAN:  Let's let him go first.

8 DR. KEHAYES:  Are we having the expert say

9 something about the NEPA Act?

10 CHAIRMAN:  That will be up to you, Mr.

11 Kehayes.

12 (Board reviews HDR report)

13 DR. KEHAYES:  Are we allowed to ask for HDR's

14 comments on this?

15 MR. MORRISON:  That's in the discretion of

16 the Board.

17 CHAIRMAN:  Do we have a representative of

18 HDR?  Do you want him to explain what, now, the --

19 DR. KEHAYES:  I'm a little bit confused if

20 this NEPA, if we need this environmental assessment, an

21 assessment on projects and environmental impact as

22 defined in the National Environmental Policy Act of

23 1969.  Now if that's what we need, then we need it. 

24 And this is where I'm a little confused.  Please help
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1 me, HDR?

2 MR. BLACKWELL:  Sure.  My name is Thomas

3 Blackwell.  I'm an environmental scientist with HDR out

4 of Charlotte, and I specialize in NEPA and SEPA

5 assessments and documentation.  Reading that memo is

6 defining and was in response to a question as to

7 whether or not an EA, an Environmental Assessment, is

8 required as part of some other permitting and

9 specifically the state's wind permitting process.  And

10 so we went through the ordinance, your ordinance, the

11 County Ordinance, which defines Environmental

12 Assessment according to NEPA, which you set out in

13 there.  And so the Ordinance itself, your Ordinance

14 itself, doesn't require an EA in and of itself.  It

15 only requires that an EA be submitted if one is

16 required through some other process.  And so -- and

17 that could be through a federal process or through a

18 state process.  And the NEPA EA is the National

19 Environmental Policy Act, which would be for federal

20 actions, and that could be permitting actions or

21 federal funding actions.  And then a SEPA EA is the

22 state's equivalent of a NEPA.  It's the State

23 Environmental Policy Act.  And then it would require --

24 it can require an environmental assessment for certain
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1 state actions.  And our review of the application

2 determined that at that time and based on the

3 information provided, that there was currently no NEPA

4 or SEPA environmental assessment required.  And so

5 therefore that the application met the completion

6 requirements for the county's application.

7 DR. KEHAYES:  Well, I find that totally

8 confusing.  Our ordinance requires that a permit

9 application for a wind energy facility shall include

10 any environmental assessment required by state or

11 federal law.

12 MR. BLACKWELL:  That's correct.  And --

13 DR. KEHAYES:  So they're not required?

14 MR. BLACKWELL:  Based on the information that

15 we have so far none is required.  And with regard to

16 the Section 404 Clean Water Act permit, it is possible

17 that if an IP, which is an individual permit, is

18 required, then a NEPA may be triggered for the USACP --

19 from the Corps of Engineers.  However, we don't know

20 because we haven't seen site specific plans yet whether

21 or not the Corps will determine that an individual

22 permit is required or that the project could be

23 permitted.  Again, it's under Section 404 of the Clean

24 Water Act, but under the nationwide permit program,
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1 which does not require any type of environmental

2 assessment document to be prepared by the Army Corps of

3 Engineers.  So our assessment was that based on the

4 information we have right now, there is no

5 environmental assessment required.

6 CHAIRMAN:  Any others?

7 MR. BONNER:  So basically what you're saying

8 is even though our ordinance does not require an EA, it

9 could be noted somewhere in the permitting process

10 through a federal or state agency whereas it may be

11 required.  Is that what you're saying, basically?

12 MR. BLACKWELL:  It is -- there is a potential

13 that somewhere down the line an EA may be required by a

14 federal agency.  However we don't know that that is the

15 case.  We don't have the evidence to say yes or no as

16 to whether or not that will be required in the future. 

17 At the moment that is not required.

18 MR. BONNER:  Thank you.

19 CHAIRMAN:  Thank you, sir.

20 MR. BRIAN:  Mr. Chairman, I'm sorry to

21 interrupt again, but may I read -- before the HDR

22 representative disappears entirely -- from a Memorandum

23 that I was --

24 CHAIRMAN:  Excuse me one second.  Let me talk
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1 to my attorneys.

2 (Off the record discussion between Chairman

3 and counsel)

4 CHAIRMAN:  Okay.  After consulting with my

5 attorney, I would ask the Board, let's move on this

6 matter.  The motion is to enter into a stay.  We need

7 to have a motion or not.  The opposition attorney, Mr.

8 Brian, has filed that motion today, and I need to hear

9 from the Board whether we need to move forward or not.

10 MR. WINBORNE:  Mr. Chairman, I'm prepared to

11 make a motion.

12 CHAIRMAN:   The floor is open.

13 MR. WINBORNE:  I make a motion that we

14 disallow the stay.

15 CHAIRMAN:  The motion is on the floor.  Now I

16 open it up for discussion among the Board members.

17 MR. MITCHENER:  Mr. Chairman, I would like to

18 be clear about one thing.

19 CHAIRMAN:  Yes, sir.

20 MR. MITCHENER:  If we reject the stay and

21 grant permission for Apex to continue, at some point in

22 the future because of the federal people who review

23 permits, our next step may be stopped if their permit

24 decision runs against and they would require an
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1 environmental assessment?

2 CHAIRMAN:  Mr. Mitchener, who are you asking

3 the question to?

4 MR. MORRISON:  That might be best directed to

5 me.  A reference was made to my letter to you a year

6 and a half ago.  I can't remember what I did a half an

7 hour ago, much less more than a year ago.  In this

8 letter when this issue first came up, I laid out to you

9 the very thorough vetting process that would be

10 required beyond whatever the county does.  And any

11 permit you grant, whether you do it or not, I have no

12 opinion.  That's up to you from the evidence.  But if

13 you did grant the permit, that does not mean that Apex

14 is to construct their wind farm.  It means they have

15 gotten your approval.  Now they've got to get approval

16 from multiple other folks, including the Corps of

17 Engineers -- it used to be DENR; I think it's

18 Environmental Quality now, military folks, fish and

19 wildlife, et cetera.  And as I put in this letter,

20 those folks are better able to vet -- how is Chowan

21 County going to do an environmental assessment?  That's

22 what they do.  And if they require one, and the

23 applicant does not pass it, he doesn't have -- it

24 doesn't have a permit to build in the county.  So what
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1 I was telling you in that letter was, before this

2 proposed project gets to you, meaning to the County, an

3 up and running windmill, it's got to go through not

4 just you but multiple other folks, okay.  And they can

5 ask for an environmental assessment.  They can ask for

6 something beyond that if they think it appropriate. 

7 They can ask for an environmental impact study.  So

8 there are other folks who will have to rule on this

9 besides you.

10 CHAIRMAN:  Any other questions from the

11 Board.

12 DR. LAWRENCE:  Let me make sure I understand

13 the motion.  Could you repeat the motion for me?

14 CHAIRMAN:  Madam Clerk.

15 MR. MORRISON:  The motion on the floor,

16 Commissioner, is to deny the request for a stay or

17 disallow the request.

18 DR. LAWRENCE:  I just want to make sure.

19 CHAIRMAN:  Do you agree with that, Madam

20 Clerk.

21 CLERK:  The motion is to disallow the request

22 for a stay.

23 CHAIRMAN:  The motion on the floor is -- Mr.

24 Lawrence, are you okay?
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1 DR. LAWRENCE:  I got it.

2 CHAIRMAN:  All in favor, raise your right

3 hand.

4 (Five hands raised)

5 CHAIRMAN:  All opposed?

6 CLERK:  The motion passes five to one.

7 CHAIRMAN:  Thank you.  Next item.  Is there

8 any other matters, motions to address the Board from

9 the attorneys?

10 MR. CAMPEN:  Mr. Chairman, just one very

11 preliminary matter.  Mr. Brian and I entered into a

12 stipulation last Friday regarding the exchange of

13 exhibits.  I'd just like to have that entered in the

14 record.

15 MR. MORRISON:  Do you have the written

16 stipulation to that effect to enter into the record?

17 MR. CAMPEN:  Pardon me, sir?

18 MR. MORRISON:  Has that been reduced to

19 writing and that's what you want to enter.

20 MR. CAMPEN:  Yes, sir.

21 CHAIRMAN:  Mr. Attorney, do we have to make

22 any motions on that?

23 MR. MORRISON:  No.

24 CHAIRMAN:  Thank you.  At this point I will
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1 accept a motion to enter into a quasi-judicial hearing.

2 MR. MITCHENER:  I so move, Mr. Chairman.

3 CHAIRMAN:  We have a motion.  All in favor

4 raise your right hand.

5 CLERK:  It was unanimous.

6 CHAIRMAN:  Thank you, Madam Clerk.  We are

7 now in the hearing stage of this process.

8 MR. WINBORNE:  Mr. Chairman, may I request a

9 five or ten minute recess before we get started?

10 CHAIRMAN:  Yes, sir, you may.

11 There will be a ten minute recess at this

12 point.  Mr. Attorney, could you again let our

13 Commissioners know what is expected of them?

14 MR. MORRISON:  Well, there is no evidence

15 before you, but, Commissioners, there are going to be

16 multiple recesses in this.  I caution you, you are

17 sitting as a quasi-judicial board.  Any deliberations

18 you have about this must be done in public.  So you

19 should not discuss the case, you should not investigate

20 the case.  Only do that in this room.

21 (Recess 7:29 - 7:43)

22 HEARING PHASE OF MEETING

23 CHAIRMAN:  Commissioners, if everyone could

24 talk louder in your mic.  I am hearing some people say
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1 they are not able to hear us in the very back.  And

2 you're welcome to come up closer.  There's a lot of

3 seats up front.  We've got plenty of seats tonight if

4 you want to come closer for hearing.  Are you okay?

5 AUDIENCE:  We're right here, and we still

6 can't hear Mr. Morrison speak.

7 CHAIRMAN:  We talked to him.  It may have

8 been his mic.  We're going to work on that in just a

9 minute when he talks.  We're going to check on that. 

10 Thank you.

11 At this time we're going to swear in

12 witnesses.  I would like to ask our Clerk, would you go

13 to the podium and -- oh, you've got a mic now.  Good

14 deal.

15 Anyone who is going to be a witness, at this

16 time would you please stand?  This would include the

17 planner, HDR, applicant's list of witnesses.  Anyone

18 else?  Okay, Madam Clerk.

19 CLERK:  For record keeping purposes, after

20 you receive your oath, if you will, please, print your

21 name and sign it, and I will collect them from you.  So

22 if you will please raise your right hand.  I will read

23 the oath and if you will please respond, I will.

24 (Witnesses affirmed)
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1 CHAIRMAN:  Do you want to go ahead and

2 collect those now?

3 MR. BRIAN:  Mr. Chairman, may I -- a point of

4 order.

5 CHAIRMAN:  Yes, sir.

6 MR. BRIAN:  You made reference to an

7 applicant's list of witnesses.  Is there an applicant's

8 list of witnesses that has been created and submitted.

9 CHAIRMAN:  Applicant's witnesses.  I'm sorry. 

10 That's my error.

11 MR. BRIAN:  So there is no actual list.

12 CLERK:  There was no list that was submitted.

13 MR. BRIAN:  Thank you.

14 CHAIRMAN:  Thank you, Madam Clerk.

15 During this time, the planner, Ms. Bryant.

16 Okay, Ms. Bryant, if you could give your

17 testimony.

18 MS. BRYANT:  Yes, sir, thank you.

19 ELIZABETH BRYANT, COUNTY PLANNER

20 As I stated earlier in the proceedings

21 tonight, proper notice has been given of this

22 application and public hearing required by Article III,

23 Section 3.12 B. and C. of the Chowan County Zoning

24 Ordinance.  You all have heard the dates that those
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1 items were published, posted and mailed.  And moving on

2 from that, unless there are questions about the

3 notification, I'll explain a little bit about the

4 process for a conditional use permit application as

5 required by Article III, Section 3.10 and detailed in

6 Figure 3, which hopefully some people can see there on

7 the screen projected.

8 The application was submitted from

9 Timbermill, LLC on May 17, 2016.  Subsequent to

10 receiving the application and permit filing fee, the

11 staff review was conducted.  The staff review included

12 the hiring of HDR Incorporated in early July of 2016,

13 as authorized by the Board of Commissioners.  And as

14 you all met him earlier, Thomas Blackwell from HDR is

15 present at this hearing tonight.  HDR was hired to

16 assist staff in the technical review of the said

17 application for completeness and compliance with the

18 ordinance.  Specifically assessing whether the

19 Applicant used industry standard practices in

20 completing the technical information and studies

21 required under Section 8.109 of our Ordinance.  Also

22 included in the staff review was a Technical Review

23 Committee, which was held on July 20th, 2016, and

24 included both county and regional expert staff.  A copy
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1 of the minutes from that Technical Review Committee

2 meeting should have accompanied the Planning Board

3 Minutes that you all received earlier.

4 The Planning Board met on July 26th and 27th

5 of 2016 and conducted a public meeting, which was also

6 duly advertised.  And the conclusion of that Planning

7 Board meeting was that they recommended approval of the

8 application with amended staff conditions to the Board

9 of Commissioners.

10 MR. BRIAN:  Excuse me.  Mr. Chairman, I have

11 to object to the consideration of the Planning Board

12 meeting minutes.  It appears to me that this is just a

13 draft, and it's hearsay, regardless.  It appears the

14 Planning Board's decision has not actually been

15 finalized.

16 MR. MORRISON:  Mr. -- can members out there

17 hear me now?  Okay, good.

18 The Planning Director is going to offer her

19 findings with her packet.  That is not substantive

20 evidence.  The Planning Board packet is not substantive

21 evidence.  You are not bound by it.  It is

22 informational only.  You cannot use that to determine

23 any fact, the Planning Board packet, okay.  So it's not

24 binding on you.  You may proceed.
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1 CHAIRMAN:  If the Board doesn't have any

2 objections, we'll move on.

3 MS. BRYANT:  Okay.  That brings us to the

4 evidentiary hearing held by the Board of Commissioners

5 beginning today, August 22nd, 2016.  At the conclusion

6 of this hearing the Board will have reviewed all the

7 submitted evidence and render your decision.  Included

8 in the packet that you all received just now prior to

9 my beginning my testimony, you will have my staff

10 report, HDR's final review of the application and a

11 large review matrix, which is the Excel spreadsheet

12 documents, also submitted by HDR.  You'll have a memo

13 from Apex responding to some inquiries regarding sound

14 and the sound studies from HDR.  You'll have HDR's memo

15 responding to those sound -- that sound specific

16 information, and then finally you'll have -- you've

17 already received this -- the HDR Memo regarding the

18 definition of environmental assessment.

19 MR. BRIAN:  Objection, grounds of hearsay,

20 Mr. Chairman, to all those reports.

21 CHAIRMAN:  I'm sorry.  Could you speak up?

22 MR. BRIAN: I said I object on the grounds of

23 hearsay to all those reports.  I appreciate that there

24 may be a witness who can authenticate and --
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1 MR. MORRISON:  I think she is just simply --

2 which report do you specifically object to?

3 MR. BRIAN:  Every single one of them, every

4 single report she just made reference to.  It's just an

5 out of court declaration by a declarant who is not

6 present in the room.

7 MR. MORRISON:  Well, Ms. Bryant is present,

8 and she can give her opinion.  You want every report --

9 and HDR is here.

10 MR. BRIAN:  And when they testify they can

11 verify their report.  I'm making an objection for the

12 record, Mr. Chairman.

13 CHAIRMAN:  Thank you.  Board members, do you

14 have any problem moving on?

15 MR. MORRISON:  Objection for the record.  You

16 can go forward, Mr. Chairman.

17 CHAIRMAN:  Ms. Bryant.

18 MS. BRYANT:  Okay.  And from that I'll move

19 on to my staff report, and, Susanne, if you don't mind

20 putting the next document up on the screen.  You may

21 have to scroll through a few of those first documents

22 to get to the staff report.

23 CHAIRMAN:  Give us a minute.  We've got some

24 technical difficulty.
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1 MS. BRYANT:  There we go.  Thank you.  Thank

2 you for your patience.  I wanted to be sure everyone in

3 the audience had the ability to see the staff report.

4 The Applicant -- and bear with me.  Unless

5 there's an objection, I'll just read from the staff

6 report so that it's abundantly clear, both to the

7 Commissioners and everyone else present, what it says.

8 The Applicant is Timbermill Wind, LLC, care

9 of Apex Clean Energy Holdings, LLC.  You see their

10 address at 310 4th Street Northeast, Suite 200,

11 Charlottesville, Virginia.

12 The property owners are numerous and various,

13 and they are listed in Tab 4 of the attached

14 Apex/Timbermill Wind Farm Conditional Use Permit

15 application.  The subject property is also various

16 subject properties.  You can also see Tab 4 of the

17 attached application for more detail on that.  The

18 adjoining property owners are listed in Tab 12 of the

19 attached Apex/Timbermill Wind Farm Conditional Use

20 Permit application, and they are requesting action on a

21 conditional use permit requested for a large utility

22 scale wind energy facility.  The tax parcels are

23 numerous.  You see them listed on the tax -- excuse me,

24 on the staff report.  The subject location is the Bear
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1 Swamp and Center Hill areas of Chowan County.  The size

2 of the proposed project is approximately 8,000 acres. 

3 The existing zoning is A-1 agricultural.  The existing

4 land use, according to our 2008 Edenton-Chowan County

5 Land Use Plan is both agricultural and forestry.  The

6 land use plan identifies the land suitability

7 classification as primarily low suitable and least

8 suitable with some medium suitability.  The

9 environmental conditions on the subject properties are

10 Class 2 - moderate, and Class 3 - serious hazards and

11 limitations, again, as identified by the 2008 Edenton-

12 Chowan Land Use Plan.

13 The Surrounding Land Use and Zoning.

14 To the north there are various categories of

15 zoning and land use, primarily agricultural, including

16 some single family residential zoned A-1, Agricultural. 

17 The uses are farmland, livestock operations, and rural

18 single family residential.  To the south, again, there

19 are various land use classifications and zoning

20 districts, primarily agricultural and the outlying

21 portions of the Town of Edenton Extraterritorial

22 Jurisdiction, or ETJ.  The zoning within the county is

23 A-1 agricultural used as farmland and zoning within the

24 town ETJ -- and, again, this is surrounding, not the
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1 subject property, but the surrounding property.  RA,

2 residential/agricultural in the Edenton ETJ.

3 To the east is the Perquimans County

4 jurisdiction.  To the west, again, have various land

5 use and zoning classifications, primarily agricultural,

6 including some single family residential zoned A-1

7 agricultural, the uses being farmland, woodland,

8 livestock operation, and rural single family

9 residences.

10 The next part of the staff report details

11 portions of the land use plan, both major goals and

12 objectives and then also future land use

13 classification.  This can be somewhat dense, so I

14 apologize for reading it.

15 The major goals and objectives of the

16 Edenton-Chowan Land Use Plan with regard to land use

17 compatibility, natural hazard area and areas of

18 environmental concern, water quality and areas of local

19 concern policies identify the following goals and

20 objectives that are relevant to this application.

21 B4 - Ensure that land use and development

22 activities provide a balance between economic

23 development needs and protection of natural resources

24 and fragile environments.
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1 B13 - Coordinate all development activity

2 with appropriate Regional Health Department and state

3 regulatory personnel.

4 B14 - Cooperate with the U.S. Army Corps of

5 Engineers in the regulation/enforcement of the 404

6 wetlands permit process.

7 B31 - The County shall maintain development

8 standards (such as limitations on hours of operation,

9 distance/separation requirements, buffering/screening

10 requirements, etc.) for special and/or conditional uses

11 in order to assist with mitigating potential negative

12 impacts.

13 D1 - Conserve the natural resources and

14 fragile environments that provide protection from such

15 natural hazards as floods and storm surges.

16 D2 - Minimize the threat to life, property

17 and natural resources that may result from land use and

18 development within or adjacent to identified natural

19 hazard areas.

20 D3 - The County will continue to coordinate

21 all development within the special flood hazard area

22 with the Planning & Inspections Department, North

23 Carolina Division of Coastal Management, FEMA, and the

24 US Corps of Engineers.
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1 D7 - Chowan County will continue to support

2 and enforce the N.C. State Building Code, particularly

3 requirements of construction standards to meet wind-

4 restrictive factors such as design wind velocity.

5 E1 - Chowan County will continue to support

6 Best Management Practices (BMP) on agricultural

7 properties in order to reduce sedimentation and

8 pollution run-off into Nutrient Sensitive Waters.

9 E3 - It is the policy of Chowan County to

10 coordinate the approval of local land development

11 projects with applicable state agencies to ensure

12 compliance with regulations to prevent or control non-

13 point source discharges.

14 E5 - Chowan County shall maintain

15 requirements that, to the extent practicable, all

16 development shall conform to the natural contours of

17 the land and natural and pre-existing man-made drainage

18 ways shall remain undisturbed.  All developments shall

19 be provided with a drainage system that is adequate to

20 prevent the undue retention of surface water on the

21 development site.  Whenever practicable, the drainage

22 system of a development shall coordinate with and

23 connect to the drainage systems or drainage ways on

24 surrounding properties or roads.  All developments
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1 shall be constructed and maintained so that adjacent

2 properties are not unreasonably burdened with surface

3 waters as a result of such developments.

4 F1 - Chowan County supports state and federal

5 law regarding land use and development in AECs.  That's

6 areas of environmental concern.

7 F9 - The County shall require industries to

8 use the best available technology to avoid pollution of

9 air or water during both construction and operation of

10 new industrial facilities.

11 G2 - The County will also support local and

12 regional interest groups in the promotion of tourism.

13 G5 - It is the policy of Chowan County to

14 conserve the natural and cultural resources for

15 recreational enjoyment.

16 G7 - Continue to work toward a diversified

17 economy including industry, tourism, and improved

18 technical educational opportunities.

19 G8 - Chowan County shall maintain airport

20 height overlay requirements that prevent the creation

21 of conditions hazardous to aircraft operation, that

22 prevent conflict with land development which may result

23 in loss of life and property, and that encourage

24 development which is compatible with airport use
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1 characteristics.

2 G13 - The County remains committed to State

3 and Federal programs in planning areas related to

4 community and economic development, including erosion

5 control, public access and highway improvements.

6 So those are the major goals and objectives

7 of the Edenton-Chowan Land Use Plan that were

8 particularly relevant to this application.

9 Next, I reviewed the Future Land Use

10 Classification map and description for this area.  Its

11 future land use classification is Residential

12 Agricultural.

13 Residential Agricultural land is estimated to

14 encompass approximately 142 square miles or 91,344

15 acres, or about 91.6 percent of the total County land

16 area.

17 The Residential Agricultural classification

18 is intended to delineate lands where the predominate

19 land use is scattered, low density (less than one

20 dwelling unit per acre) residences dispersed among

21 farmland and open spaces.

22 The Residential Agricultural classification

23 along with the underlying A-1 Agricultural zoning

24 district allows commercial uses typically associated
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1 with rural areas.  Some of the projected needs for

2 commercial uses in Chowan County will be accommodated

3 in the Residential Agricultural classification.  Public

4 and Institutional uses such as churches, county parks,

5 schools, golf courses and utilities are also

6 appropriate for the Residential Agricultural

7 Classification.

8 The residential Agricultural Classification

9 is compatible with the A-1 Agriculture District of the

10 Chowan County Zoning Ordinance.  The district is

11 specifically established for the following purposes:

12 1.  To encourage the continued use of land

13 for agricultural, forestry, and open space purposes;

14 2.  To encourage small-scale commercial uses

15 that primarily provide goods and services to residents

16 of the surrounding rural areas.

17 3.  To encourage only those industries which

18 are agricultural-related; and

19 4.  To discourage any use which, because of

20 its character, would create premature or extraordinary

21 public infrastructure and service demands.

22 There is no zoning history on record for this

23 subject property.  The applicable regulations of the

24 Chowan Development Codes are contained within the
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1 Zoning Ordinance, Article III, Permits & Hearing

2 Procedures, Section 3.11 Recommendations on Special Use

3 and Conditional Use Permits; Article VIII, Development

4 Standards for Individual Uses, Section 8.109 Wind

5 Energy Facility (Small, Medium, and Large).

6 Next we move on to the Staff Analysis

7 section.

8 The applicant seeks a Conditional Use Permit

9 for the subject properties for the operation of a Large

10 (Utility Scale) Wind Energy Facility in the Bear Swamp

11 and Center Hill areas of Chowan County.  The applicant

12 has provided all required materials and has attempted

13 to address this request in the attached application.

14 In granting a conditional use permit, the

15 Board of Commissioners may attach reasonable

16 requirements to the permit, in addition to this

17 specified below, that will ensure the development in

18 its proposed location:

19 1) Will not materially endanger the public

20 health or safety;

21 2) Will not substantially injure the value of

22 adjoining or abutting property;

23 3) Will be in harmony with the area in which

24 it is located; and
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1 4) Will be in conformity with the Land Use

2 Plan or other plan officially adopted by the Board of

3 Commissioners.

4 And there's a note that the Board of

5 Commissioners should note that all zoning decisions

6 must include a statement of consistency with the Land

7 Use Plan (per NC General Statutes effective January 1,

8 2006).

9 The following are my staff findings:

10 The Land Use Plan identifies the existing

11 land use classification of this property as

12 Agricultural and Forestry, and the future land use

13 classification as Residential Agricultural.  A Large

14 (Utility Scale) Wind Energy Facility is a use that is,

15 according to the Chowan County Zoning Ordinance and the

16 2008 Edenton-Chowan County Land Use Plan, consistent

17 with the A-1 Agriculture Zoning District and the

18 Residential Agricultural future land use application.

19 Attached with this staff report is a matrix

20 detailing the compliance of the Application with the

21 technical requirements of Section 8.109 of the Chowan

22 County Zoning Ordinance submitted by HDR.  HDR, a

23 consulting engineering firm, was hired by Chowan County

24 to provide technical expertise and assistance in review
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1 of the information submitted by Apex for technical

2 completeness and compliance with standard industry

3 practices in the development of the information.  HDR

4 will aid the County in the review of the application

5 regarding the compliance of the application with the

6 technical requirements of the Ordinance for Large

7 (Utility Scale) Wind Energy Facilities.

8 All applicable regulations of the Chowan

9 County Development Codes and staff concerns that are

10 applicable to this project have been identified.  The

11 planning staff recommends the following conditions,

12 with inserted Chowan County Planning Board amendments,

13 for consideration:

14 1.  Final civil site design (including new

15 road location and building specifications) shall be

16 reviewed by County staff at a subsequent technical

17 review committee meeting to ensure compliance with

18 state and local building standards.

19 2. Throughout the permit process the

20 Applicant shall promptly notify Chowan County of any

21 proposed changes to the information contained in the

22 permit application that would materially alter the

23 impact of the project.

24 3.  Changes to the approved application that
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1 do not materially alter the initial site plan may be

2 administratively approved by the Zoning Administrator. 

3 Major modifications to the approved Conditional Use

4 Permit will require a new application and approval by

5 the Planning Board and Board of County Commissioners in

6 the same manner as the original Conditional Use Permit. 

7 Major modification is defined as an expansion of the

8 project boundary or an increase in the number of

9 turbines.  A decrease in the number of turbines or the

10 relocation of any turbine on the site plan within the

11 project boundary is not a Major Modification so long as

12 the turbine locations conform to development standards

13 of the ordinance.

14 4.  Decommissioning.

15 a.  The Wind Energy Facility Owner shall have

16 twelve (12) months to complete decommissioning of the

17 Wind Energy Facility if no electricity is generated for

18 a continuous period of twelve (12) months.  For

19 purposes of this Section, this twelve (12) month period

20 shall not include delay resulting from Force Majeure.

21 b.  Decommissioning shall include removal of

22 wind turbines, buildings, cabling, electrical

23 components, roads and any other associated facilities

24 down to thirty-six (36) inches below grade.
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1 c.  Disturbed earth shall be graded and re-

2 seeded unless the landowner requests in writing that

3 the access roads or other land surface areas not be

4 restored.

5 Prior to the issuance of a building permit --

6 this is d.  Prior to the issuance of a building permit,

7 the owner of a medium or large wind energy facility

8 shall provide a cash bond in favor of the County in an

9 amount equal to the estimated removal cost of the wind

10 energy facility.  The bond shall remain in full force

11 and effect until any necessary site restoration is

12 completed to restore the site to a condition comparable

13 to that which existed prior to the issuance of the

14 conditional use permit.  Here is the amended language

15 approved by the Planning Board.

16 A regular reassessment of the amount of the

17 cash bond shall be established to ensure that the bond

18 will cover the full cost of decommissioning completely

19 and thereby protect the County's interest.

20 5.  The Applicant shall obtain all applicable

21 NCDOT permits required for any additional accesses to

22 state maintained roads.

23 6.  If required by the US Army Corps of Engineers

24 as part of a 404 Individual Permit, an Environmental
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1 Assessment must be completed and submitted to the

2 County for review prior to any issuance of a Building

3 or Zoning Permit.

4 7.  All other required State and Federal permits

5 must be issued prior to any issuance of a Building or

6 Zoning permit from Chowan County.

7 8.  All details and improvements shall be

8 installed or constructed according to Chowan County

9 Development Code requirements.

10 That is the Planning Staff's report.  As I

11 noted earlier, the remaining documents that you were

12 handed are from HDR, a response from Apex, another

13 response from HDR, and then a memo to Staff regarding

14 environmental assessment from HDR.

15 CHAIRMAN:  Thank you, Ms. Bryant.  Mr. Brian,

16 would you like to cross-examine?

17 MR. BRIAN:  Yes.  Thank you, Mr. Chair.

18 CHAIRMAN:  I'm sorry.  Excuse me one second.

19 MR. MORRISON:  The burden of proof is with

20 the Applicant.  They get to cross-examine first, if

21 they desire to do so.

22 MR. CAMPEN:  No questions.

23 MR. MORRISON:  No questions.  Mr. Brian.

24 MR. BRIAN:  Thank you, Mr. Chair, Mr.

mailto:sgrahamassoc@gmail.com


83

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 Attorney.

2 CROSS-EXAMINATION BY MR. BRIAN

3 Q. Ms. Bryant, in your report you make reference

4 to -- there is AECs; is that correct?

5 A. Yes.

6 Q. And an AEC is an area of environmental

7 concern, correct?

8 A. Yes.

9 Q. Are Bear Swamp and Center Hill areas, are

10 they areas of environmental concern?

11 A. Portions of those areas are identified in our

12 Land Use Plan as areas of environmental concern.

13 Q. In your report you stated that it is part of

14 the land use plan to conserve the natural resources and

15 fragile environments that provide protection from such

16 natural hazards as floods and storm surges.  Is that

17 correct?

18 A. Yes.

19 Q. In the residential agricultural

20 classification section of the Land Use Plan it states

21 that it's been established for the following purposes. 

22 It's been established for the purposes of encouraging

23 continued use of the land for agricultural, forestry

24 and open space purposes.  Correct?
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1 A. Yes.

2 Q. And it's to encourage small-scale commercial

3 uses that primarily provide goods and services for

4 residents of the surrounding areas.  Is that correct?

5 A. Yes.

6 Q. And to encourage only industries which are

7 agricultural related.  Is that correct?

8 A. Yes.

9 Q. And to discourage any use which, because of

10 its character, would create premature or extraordinary

11 public infrastructure and service demands?

12 A. Yes.

13 Q. There's no reference to massive industrial

14 wind facility projects in that section that I just

15 read, is there?

16 A. Not specifically.

17 Q. In the appendix to the land use plan it also

18 makes reference to it being the policy of the County to

19 carefully review each energy facility's application to

20 require strict adherence to federal, state and local

21 environmental regulations, correct?

22 A. In the appendix?

23 Q. In the appendix tab, yes.

24 A. Of the application?
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1 Q. No.  To the future land use plan.

2 A. Would you ask the question again?

3 Q. Is it part of the land use policy in Chowan

4 County to encourage that each energy facility project

5 be reviewed on a case by case basis to require strict

6 adherence to federal, state and local environmental

7 regulations?

8 A. I'm not familiar with it.

9 MR. MORRISON:  Mr. Brian, if you would, sir,

10 since you're quoting from a document, if you could show

11 it to her perhaps she could answer.

12 MR. BRIAN:  All right.  I'll find it and show

13 it to her later.

14 MR. MORRISON:  All right, sir.

15 Q. With regard to -- have there been any studies

16 done that have been submitted with this application on

17 the impact of the environment with compliance with

18 state and federal regulations of this proposed project

19 with environmental regulations?

20 A. Have there been any studies --

21 Q. Studies done that have been submitted with

22 this application?

23 A. On environmental impact?

24 Q. Right.
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1 A. No.

2 Q. Has there been any plans submitted that shows

3 how this --

4 CHAIRMAN:  Mr. Attorney, if you could talk a

5 little louder into your mic, please, so we can hear.

6 MR. BRIAN:  I'm working at it.

7 CHAIRMAN:  Thank you.  We need to hear you

8 here, sir.

9 MR. BRIAN:  I appreciate that.

10 Q. Have there been any plans submitted to the

11 County explaining how the bald eagles are going to be

12 protected from the wind facility?

13 A. No, sir.

14 Q. The project in addition to the wind turbines

15 consists of two large meteorological towers; is that

16 correct?

17 A. There are meteorological towers with the

18 project.

19 Q. And the purpose of these towers is to

20 communicate meteorological information.  They're like

21 communications towers; is that correct?

22 A. You'll have to ask specifically Apex or HDR

23 the technical purposes of the meteorological towers.

24 Q. Do these communication towers -- have these
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1 communication towers been vetted looking for compliance

2 with Article 7.05 of the ordinance?

3 A. No.

4 Q. They will need a separate permit, will they

5 not, from the Planning Board?

6 A. Not to my knowledge.

7 Q. Okay.

8 CHAIRMAN:  At this time do I offer it to Apex

9 to --

10 MR. MORRISON:  He's not finished.

11 MR. BRIAN:  I'm not finished.

12 CHAIRMAN:  Oh, I'm sorry.

13 MR. BRIAN:  I'm almost finished.

14 CHAIRMAN:  Okay.  Thank you.

15 MR. MORRISON:  Take your time, sir.

16 BY MR. BRIAN:

17 Q. One of the findings that has to be made is as

18 it relates to compatibility; is that correct?

19 A. Yes, sir.

20 Q. And I think you've stated that the dominant

21 land use for the site's boundaries is for crop

22 production and timber production?

23 A. The predominant land use within the

24 boundaries is agricultural and forestry.
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1 Q. Agriculture and forestry, right.  Seventy-

2 seven (77) percent of the farmland in Chowan is devoted

3 to crop production compared to sixty percent state

4 wide; is that correct?

5 A. I'm not aware of the specific delineation.

6 Q. Okay.  Has there been any -- one of the

7 things you stated in your report was that the -- there

8 was an analysis done with regard to airport, height

9 overlay requirements and air traffic; is that correct?

10 A. That's a policy, I believe, a major goal and

11 objective, yes.

12 Q. Has there been any plans submitted to the

13 County that discusses how this facility is going to

14 impact Cherry Point Naval Air Station?

15 A. Cherry Point Naval Air space, that's not --

16 this is specific to the Chowan County airport.

17 Q. Okay.  All right.  So it doesn't have

18 anything to do with Cherry Point?

19 A. No, sir.

20 Q. Does it affect the crop dusters who work in

21 the area?

22 A. It's relevant to the Chowan County Airport

23 Overlay District.

24 Q. Okay.  I understand.
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1 If I could resurrect the argument we were

2 having earlier about environmental assessments.  In the

3 report that was submitted by HDR -- that would be the

4 last HDR.  It states that the application, referring to

5 the application of Timbermill.  The application states

6 that it is anticipated that a Section 404 Individual

7 Permit (IP) will be required for the project.  An IP

8 will require USACE, which is the Corps of Engineers, to

9 complete a NEPA Environmental Assessment for the

10 project for items not currently identified as reviewed. 

11 Then it goes on beyond that to say, based upon the

12 above information, HDR understands the project is not

13 sufficiently through the Section 404 process to

14 indicate if an Environmental Assessment requirement

15 will be triggered.  However, there is a requirement in

16 the Ordinance for the Assessment to be complete for the

17 CUP.  That's the Conditional Use Permit.  It is HDR's

18 suggestion that a condition be placed upon the CUP to

19 notify and confirm the need for Environmental

20 Assessment and for the Assessment to be completed prior

21 to any issuance of a Building Permit from Chowan

22 County.

23 Do you recall that section of the HDR report?

24 A. I read it with you.

mailto:sgrahamassoc@gmail.com


90

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 Q. All right.  So you got that.  In your report

2 you stated in Number 6 that if required by the US Army

3 Corps of Engineers as part of an Individual Permit, an

4 Environmental Assessment must be completed and

5 submitted to the County for review prior to any

6 issuance of any Building or Zoning Permit, that being

7 one of the conditions that you would suggest they

8 attach to a CUP.  Is that correct?

9 A. Yes.

10 Q. Now in your earlier statement to the Board,

11 you stated that and in fact in the letter that you

12 wrote to me, which I guess was dated the 17th of

13 August, which was submitted earlier to the Board, you

14 stated that in the event that the Environmental

15 Assessment requires a major modification, then the

16 permit would have to go back to the Board; is that

17 correct?

18 A. I read that earlier in a condition tonight. 

19 Is that what you're referencing?

20 Q. You read it earlier -- it was in the letter

21 that you wrote, correct?

22 A. I read it in the Staff Report.

23 Q. In the Staff Report.  So if there is a major

24 modification caused by the Environmental Assessment, it
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1 will have to come back to the Board; is that correct?

2 A. Any major modification caused by anything.

3 Q. All right.  I just want to get back up here

4 to number 3, which is number 3 of your conditions.  The

5 only thing that causes a major modification, according

6 to your Staff Report, is an expansion of the project

7 that will increase the number of turbines?

8 A. Yes, sir, that's defined specifically in our

9 ordinance.

10 Q. So unless an Environmental Assessment

11 requires an increase in the number of turbines or if

12 the project gets bigger, it's not going to come back

13 before the Board, is it?

14 A. No.

15 Q. Okay.

16 CHAIRMAN:  Are you finished, Mr. Attorney, or

17 do you have some more?

18 MR. BRIAN:  Let me make sure I've got my

19 notes here.

20 CHAIRMAN:  Okay.

21 A. I would clarify that a decrease in the number

22 of turbines or the relocation of any turbine on the

23 site plan within the project boundary is not a major

24 modification so long as the turbine locations conform
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1 to development standards of the ordinance.  So if that

2 movement of the turbine does not conform to the

3 development standards of the ordinance, then the

4 Conditional Use Permit would be triggered for a full

5 review again.

6 Q. And who will make that decision?

7 A. It would be Staff.

8 Q. And the staff is you, right?

9 A. Right now it's me, the County Manager, the

10 County attorneys, any other experts that we hire and

11 other local or regional experts.

12 Q. But you're the Zoning Administrator, right?

13 A. I am the Zoning Administrator.

14 Q. And experts don't make decisions about the

15 zoning ordinance of Chowan County, do they?

16 A. Typically if it is something outside of my

17 specific area of knowledge, I like to gather opinions

18 from people who know more about the subject than I do.

19 Q. I appreciate that, but once you gather that

20 information, you make the decision, correct?

21 A. Yes.

22 Q. So it's your call, right?

23 A. As long as it's in agreement with the County

24 Manager and the County Attorneys.
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1 Q. So your testimony is that the County Attorney

2 and the County Manager can override your decision with

3 regard to the interpretation of the Zoning Ordinance?

4 A. Typically a subordinate employee doesn't

5 overrule their superior.

6 Q. That isn't the question I asked you.  The

7 Zoning Ordinance makes you the Zoning Administrator.

8 A. It does, but I would doubt that any Zoning

9 Administrator whose boss is the County Manager who also

10 answers to their superiors, the County Attorneys who

11 have law degrees and also answers to the entire Board

12 of Commissioners, would fly in the face of their

13 recommendations and do something different than what

14 they suggest.

15 Q. All right.  So your testimony is that the

16 real Zoning Administrator for the County of Chowan is

17 the County Commissioners, the County Manager and the

18 County Attorney?

19 A. And then they subsequently delegate that

20 authority to me.

21 Q. Okay.  All right.  We got that on the record.

22 Going back to the environmental assessment

23 issue, because I do want to make sure this is clear, or

24 I want to be clear on it.  This Board is not going to
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1 review any environmental assessment unless it causes a

2 major modification of the permit; is that correct?

3 A. Or they ask to review it.  Or they put a

4 condition that says otherwise attached to any permit

5 approval.

6 Q. Right.  So your report is not suggesting a

7 condition of that nature; is that correct?

8 A. My report stands as it's written.

9 Q. Okay.  Thank you.

10 CHAIRMAN:  Mr. Brian.

11 MR. BRIAN:  That's all we have.  Thank you

12 very much.

13 CHAIRMAN:  Do you have the paper you were

14 looking for awhile ago that you were quoting from?

15 MR. BRIAN:  What I was quoting from on energy

16 siting facility is from the Chowan County Town of

17 Edenton, North Carolina Core Land Use Plan, which

18 specifically states on page 178 of 233 relating to

19 energy facility sitings.  Although I can't remember

20 exactly what my question was.

21 A. I would like to read the entire section.

22 Q. Go ahead.

23 A. Energy Facility Sitings.  In some coastal

24 counties the siting or location of energy facilities
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1 relates to either peat mining, phosphate mining or off-

2 shore oil exploration.  However, in the absence of

3 significant peat reserves, phosphate or oil resources,

4 no specified detailed policies in this area can be

5 formulated at this time.  Nevertheless, should the

6 siting of an energy facility become a realistic

7 possibility for the planning area, including the

8 possibility of electrical energy facilities, it shall

9 be the policy of both localities to carefully review

10 such project on a case by case basis and require strict

11 adherence to federal, state and local environmental

12 regulations.

13 Q. So the question I was asking you was -- well,

14 I guess I'd ask two questions then.  This is the -- the

15 Timbermill project is an energy facility?

16 A. Yes.

17 Q. And it is the policy of the County of Chowan

18 to require strict adherence to environmental policies;

19 is that correct?

20 A. Absolutely.

21 Q. But there is no aspect of this application

22 which states that that is going to happen; is that

23 correct?

24 A. You'll have to ask that again.
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1 Q. I'm unaware of any section of the application

2 which -- or of the materials that have been submitted

3 by Timbermill, which covers environmental impacts and

4 environmental policies.  Are you? 

5 A. But the policy statement says that they will

6 adhere to state and federal agency regulations.

7 Q. Well, it says that you will ensure that they

8 do so.  Have you done anything to ensure that they will

9 do so?

10 A. I have ensured that they followed the

11 requirements of our ordinance and have asked for

12 assistance from a technical expert firm to also make

13 their own assessment of the completeness and compliance

14 of the application.

15 Q. All right.  But that isn't what I asked. 

16 What I asked was -- let me rephrase it so I'm clear.  I

17 don't want to be confusing.

18 There is no environmental assessment or

19 environmental compliance plan that has been submitted

20 to the County of Chowan at this time; is that correct?

21 A. There is not one required by Chowan County at

22 this time that is specific and separate from what is

23 listed in the Ordinance.

24 Q. Okay.  So Chowan County doesn't have the
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1 ability to require one; is that what you're saying?

2 A. It's not in the Ordinance.

3 Q. But it does say that there has to be an

4 environmental assessment, if one is required?

5 A. If required by state and federal permit.

6 Q. And it must be submitted as part of the

7 application, correct?

8 A. If required by state and federal permit, yes.

9 Q. If required by either state or federal law,

10 right?

11 A. I believe it says permit.

12 MR. BRIAN:  Okay.  All right.  Thank you.

13 CHAIRMAN:  Yes, Mr. Campen.

14 CROSS-EXAMINATION BY MR. CAMPEN

15 Q. Just one question, Ms. Bryant.

16 Would you re-read for the Board --

17 CHAIRMAN:  Let's talk a little louder, sir,

18 so we can hear you.

19 Q. Ms. Bryant, would you re-read for the Board

20 the proposed -- condition 7 in your staff report?

21 A. Certainly.

22 Condition 7 states, "All other required State

23 and Federal Permits must be issued prior to any

24 issuance of a Building/Zoning Permit from Chowan
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1 County."

2 Q. So this means, Ms. Bryant, that Timbermill

3 will have to adhere to federal and state laws before

4 they apply for a building permit for this application

5 for this permit -- facility?

6 A. That is correct.

7 Q. Thank you.

8 CHAIRMAN:  Any more.  At this time I'm going

9 to open it up for the Board of Commissioners to ask any

10 questions.  Mr. Kehayes, I think you're first.

11 EXAMINATION BY THE BOARD

12 DR. KEHAYES:  Number 6 required by the US

13 Army Corps of Engineers as part of the 404 Individual

14 Permit and Environmental Assessment must be completed

15 and submitted.  Could you just inform me about a 404

16 Individual Permit.  Are these then for the specific

17 individual sites rather than the entire complex?

18 MS. BRYANT:  I will have to defer that

19 question to our technical experts from HDR.  I'm not

20 intimately familiar with that permitting process.

21 CHAIRMAN:  Any other questions?  Can you hear

22 me on that end?  Any questions from the Board?

23 DR. LAWRENCE:  We can hear you.

24 MR. MORRISON:  Ms. Bryant, are you offering
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1 your report into evidence?

2 MS. BRYANT:  Yes, sir.

3 MR. MORRISON:  Could we have that marked as,

4 I guess it would be County Exhibit 3; is that correct?

5 MR. BRIAN:  We have no objection to the

6 marking of the exhibit, although we re-raise our

7 objection on the grounds of hearsay to the reports that

8 are attached to that report.

9 MR. MORRISON:  Commissioners, you are, to the

10 extent there are any documents in there prepared by

11 someone who has not testified as to the contents of

12 those documents and the authorship of the same, you

13 should not consider that unless they subsequently

14 testify.

15 COURT REPORTER:  Excuse me, for

16 clarification, did you want this whole packet marked as

17 an exhibit?

18 MR. MORRISON:  Yes.

19 CHAIRMAN:  At this time -- I'm sorry, Madam

20 Clerk, did you --

21 CLERK:  This excludes the draft from the

22 Planning Board packet?

23 CHAIRMAN:  That's right.  That can't be used.

24 MR. MORRISON:  That's right.  The Planning
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1 Board is not coming in.

2 CHAIRMAN:  Thank you, Ms. Bryant.

3 Is the Board okay, continue on?  Okay.

4 The case is now with the Applicant.  I would

5 like counsel for the Applicant to proceed with their

6 presentation, with your opening statement.  I will give

7 you 15 minutes for your opening statement.

8 Madam Clerk, are you able to put a timer, or

9 is it going to mess you up?  I can handle it from this

10 end.  Proceed, sir.  Thank you.

11 OPENING STATEMENT BY MR. CAMPEN

12 Good evening, Commissioners.  Can you hear me

13 all right?  First, I want to express our thanks to this

14 Commission and to your administration for accommodating

15 this hearing.  I know it's been a lot of work and that

16 work is not complete.  You have more hearings to

17 schedule.

18 In 2011 Chowan County adopted a Wind Energy

19 Ordinance.  And, of course, it was amended earlier this

20 year.  Your ordinance permits wind energy facilities to

21 be constructed and operated in Chowan County subject to

22 securing a Conditional Use Permit.  This is what we're

23 about this evening.  This is an important point.  In

24 June you heard from Professor Owens, whose name has

mailto:sgrahamassoc@gmail.com


101

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 been mentioned several times already, from UNC.  He

2 conducted a workshop for this Board.  He said to you

3 that in a quasi-judicial hearing the Board's job is not

4 to question the wisdom of the project.  That decision

5 has already been made.  It was made in 2011 when you

6 adopted the ordinance and then you revisited the

7 ordinance of course earlier this year.  That's a

8 legislative process.  You are now in a judicial

9 process, as Ms. Womble explained to you earlier. 

10 Indeed, your ordinance provides in Section 3.12

11 specifically, and I'm reading from your ordinance, "The

12 purpose of an evidentiary hearing is to gather

13 evidence, not to solicit citizen opinion."  The laws --

14 there are several in North Carolina but in a quasi-

15 judicial proceeding such as this, you must base your

16 decision on competent, material and substantial

17 evidence.  The Wind Energy Ordinance includes a set of

18 development standards that must be met by the

19 Applicant.  As an initial matter the county's

20 consultant, as you've heard this evening, HDR, reviewed

21 the application for the Conditional Use Permit and

22 concluded it was complete.  The ordinance contains

23 specific development standards that have to be met by

24 the Applicant, and the ordinance states clearly that
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1 the burden of persuasion on whether the application

2 meets those requirements is squarely with the

3 Applicant.  The ordinance also provides that the Board

4 can deny a Conditional Use Permit if it finds more

5 probably than not that the use will materially endanger

6 public health or safety, materially injure the value of

7 adjoining or abutting property, not be in harmony with

8 the area or not be in general conformity with the land

9 use plan or other official plans adopted by this

10 Commission.  Importantly, however, the ordinance places

11 the burden of persuasion on the issue of whether the

12 application should be turned down on any of those

13 factors squarely on those who oppose the application. 

14 Over the course of the next two evenings you will hear

15 testimony that will demonstrate conclusively that the

16 Timbermill application meets or exceeds all the

17 development standards.  Timbermill will also present

18 testimony on each of the four factors that I just

19 mentioned.

20 Turning to development standards, your

21 ordinance requires setbacks, distances by which the

22 turbines must be set back from residences or occupied

23 buildings, as well as the property lines of non-

24 participating property and public roads.  As
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1 illustrated by the site plan that was submitted with

2 the application and the testimony you will hear from

3 Apex's lead civil engineer, the project meets all of

4 these setbacks.  Indeed, while the required setback

5 from residences is 1477 feet, in fact, no turbine comes

6 closer than 1541 feet from a residence and most are at

7 much greater distances.  Timbermill meets and beats the

8 setback standard.

9 The ordinance also provides that audible

10 sound from a large wind energy facility, such as is

11 proposed, shall not exceed 55 dBA or decibels at any

12 occupied building or residence.  The report submitted

13 with the application shows that, in fact, the audible

14 sound level at an occupied building or residence is no

15 greater than 50 dBA at any occupied building or

16 residence.  You will hear testimony from the principal

17 author of the report that was submitted with the

18 application, a licensed professional acoustical

19 engineer, to that effect.  Again, the application meets

20 and beats this standard in your ordinance.

21 Shadow flicker on the occupied building or

22 residence on a non-participating land owner's property

23 under the ordinance may not exceed 30 hours per year

24 under your ordinance.  The report included with the
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1 application demonstrates that no residence or occupied

2 building will experience more than 21 hours of flicker

3 annually, nearly one-third below the threshold that

4 this Board set.  Indeed, only one receptor experiences

5 as much as 15 hours of flicker, half of the 30 hours

6 allowed under your ordinance.  Once again the

7 Timbermill application meets and beats the standards

8 set in your ordinance.

9 Timbermill will also comply with the

10 installation and design criteria in the ordinance as

11 demonstrated in the application, and, again, you'll

12 hear testimony by Apex's lead civil engineer on those

13 factors.

14 The application includes a decommissioning

15 plan, as is required in your ordinance.  And that plan

16 includes all the elements that are required with a plan

17 under your ordinance.  You will hear testimony from

18 Apex that it will post a cash bond of over seven

19 million dollars with Chowan County, as required by your

20 ordinance, at the time a building permit application is

21 submitted to commence construction of the project.  And

22 you will hear testimony from an engineer who helped

23 prepare that decommissioning plan.

24 Now with respect to the four factors, let's
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1 turn to public health or safety.  You will hear expert 

2 testimony from a licensed professional engineer, Tracy

3 Butler, who is the lead civil engineer for the company. 

4 He will testify about the depth and experience of the

5 engineering and construction management team at Apex,

6 the importance they place on safety and construction

7 and operation of wind farms.  He will testify that the

8 civil engineering firm and the structural engineering

9 firms engaged by Apex for the project have extensive

10 experience in building wind farms.  He will testify

11 that North Carolina licensed professional engineers

12 will stamp the foundation design, follow the site plans

13 and as-built plans that will be submitted to the

14 county.  He will testify that the turbines and all

15 components of the facility will comply with the North

16 Carolina Building Code.  He will testify that the

17 design and engineering of all turbine components will

18 comply with the American National Standards Institute,

19 as is required by your ordinance.  He will testify

20 about an operations and maintenance facility that will

21 be located on the site that will be staffed during

22 business hours Monday through Friday with the staff on

23 24/7 call when they are not on duty on the site.  He

24 will testify about a computerized control system that
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1 monitors all metrics of the wind farm, all metrics of

2 the turbines and alerts operators of any potential

3 safety issue.  And he will testify that there is a

4 control center that monitors that computer system 24/7,

5 365.

6 You will hear expert testimony from Apex's

7 Director of Environmental Permitting.  He will testify

8 about the extensive wildlife, avian and bat studies

9 that have been conducted and are continuing on the

10 Timbermill project.  He will testify about the federal

11 and state agencies Timbermill has consulted with

12 regularly regarding environmental issues, which include

13 the Army Corps of Engineers of which you've heard a bit

14 tonight, the US Fish and Wildlife Service, and the

15 North Carolina Department of Environmental Quality,

16 among others.  He will testify that Timbermill is

17 working with the Army Corps on wetlands issues and will

18 obtain a wetlands permit from the Corps before

19 beginning work on this project.

20 You will hear expert testimony from an

21 engineer about ice throw and blade throw.  Those are

22 new terms in the vernacular, I suspect, in Chowan

23 County, as they are to me or were to me.  He will

24 testify that the maximum distance that ice may be
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1 dropped or thrown from a blade is 1235 feet, more than

2 200 feet short of the setback of 1377 feet that is

3 established under your ordinance.  And he will testify

4 that the maximum distance a blade could be released or

5 thrown from a spinning turbine is 742 feet, less than

6 half of the 1477 foot setback distance under the

7 ordinance.

8 You will hear expert testimony from a

9 distinguished medical doctor.  He has conducted

10 extensive research on the health effects of wind

11 turbines.  You will hear his conclusion that there is

12 no clear and consistent association between wind

13 turbine sound and any reported disease or other

14 indicator of harm to human health.

15 With respect to property value, another of

16 the four factors in your ordinance, you will hear

17 testimony from a North Carolina licensed real estate

18 appraiser who has deep knowledge of the Timbermill

19 project area and has conducted an extensive study of

20 property adjoining and abutting this project area.  He

21 will explain the depth and breadth of his research and

22 the many steps he took to form his professional opinion

23 that the Timbermill project will not have a substantial

24 impact or not substantially injure the value of
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1 adjoining or abutting property.

2 With respect to harmony, another of your

3 factors, you will hear testimony about the elements of

4 the Chowan County Land Use Plan, as you've heard from

5 Ms. Bryant that demonstrate general conformity of the

6 project with that plan.  Under North Carolina law the

7 inclusion of a particular use as a conditional use

8 establishes a presumption that the use is in harmony

9 with the area.  But the Applicant is not relying on

10 that presumption.  Apex instead will offer testimony by

11 the same licensed real estate appraiser I mentioned

12 earlier, who is familiar with the project area, that

13 the use is in harmony with the area.

14 You will also hear from a visual assessment

15 expert about a comprehensive visual impact assessment

16 he conducted of the project which forms the basis of

17 his opinion that the Timbermill project would be in

18 harmony with the area.

19 Finally, you will hear from Weyerhaeuser, a

20 Weyerhaeuser witness who owns -- of course,

21 Weyerhaeuser owns a large portion of the land that

22 would be -- that Timbermill will be sited upon.  You

23 will hear from that witness about the compatibility of

24 wind energy facilities with timberland and the
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1 beneficial use of the property.

2 Thank you for that indulgence.  I appreciate

3 your attention.

4 CHAIRMAN:  Thank you, Mr. Campen.  Before we

5 move on calling witnesses, I'm going to call another

6 ten minute break.

7 MR. MORRISON:  You might ask Mr. Brian if he

8 would like to make an opening statement.

9 MR. BRIAN:  I will reserve my opening

10 statement for when we put our case on.

11 CHAIRMAN:  All right, ten minutes.

12 (Off the record 8:46 - 9:02 p.m.)

13 CHAIRMAN:  We're back in session now.  Mr.

14 Campen, would you bring forth your witnesses?

15 MR. CAMPEN:  Yes, sir.  Mr. Weber is going to

16 call the first witness.

17 MR. WEBER:  Mr. Chairman, we call Thomas

18 Blackwell with HDR.

19 DIRECT EXAMINATION OF THOMAS BLACKWELL

20 Q. Good evening, Mr. Blackwell.

21 A. Good evening.

22 Q. Can you tell us your full name, for the

23 record?

24 A. Thomas John Blackwell.
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1 Q. Have you and I ever met?

2 A. Not before tonight.

3 Q. Tell me why you are here tonight.

4 A. I'm here to represent HDR, and we were

5 retained by the County to provide a technical review of

6 Apex's application and for both completion and

7 compliance to industry standards.

8 Q. All right.  We'll come back to that in a

9 minute, but let's circle back to sort of who you are

10 and what you do.

11 A. Sure.

12 Q. Tell me where you live and where you work.

13 A. I live in Waxall, which is close to

14 Charlotte, North Carolina.  I work for HDR, and I'm an

15 environmental scientist out of our Charlotte office.

16 Q. What does an environmental scientist do?

17 A. That's a great question.  A number of things,

18 but my specialty is NEPA, SEPA, and Section 404/401

19 permitting, wetlands work.

20 Q. All right.  We'll also come back to that, but

21 the folks in the audience and the Commission may not

22 know exactly what HDR is.  Can you tell us what HDR is?

23 A. So HDR is a national and international

24 engineering firm, and we do all sorts of engineering,
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1 from electrical through civil, and in addition to that

2 we have a pretty extensive Environmental Science and

3 Planning Department that supports both our internal

4 projects and external clients, which can range from

5 local and state governments through to and private

6 corporations.

7 Q. Are you in the engineering side or in the

8 environmental science side?

9 A. I'm in our Environmental Science and Planning

10 Department, which is what we call a cross sector

11 services department.  We serve all the other

12 departments, but I'm in the Environmental Science and

13 Planning Department.

14 Q. Is HDR just in Charlotte, or is it a national

15 company?

16 A. It's national.  It's, I think, in every state

17 and in Canada.  We have some offices in the UK and

18 Germany, as well, I believe.

19 Q. This may be a little bit self-serving, but do

20 you feel like HDR is one of the leading firms on NEPA

21 and SEPA?

22 A. Absolutely.  We have some really great

23 experts, and we take a lot of pride in our work.

24 Q. Tell me, where did you go to school?
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1 A. I went to school at Trinity College in Dublin

2 for my undergraduate, and I did a master's at

3 University College Dublin.

4 Q. What were your degrees in?

5 A. My undergraduate was natural science

6 specializing in geography, and my master's was in

7 environmental resource management.

8 Q. You mentioned that you have some expertise in

9 NEPA and SEPA; is that right?

10 A. That's correct.

11 Q. And you also mentioned 404 permitting?

12 A. Section 404/401 permitting, yes, absolutely.

13 Q. How long have you been doing this NEPA and

14 SEPA 404/401 permitting?

15 A. About ten years.

16 Q. So let's unpack that a little bit.  We've

17 been throwing around a lot of acronyms.  Tell me and

18 tell the Commission what the heck NEPA and SEPA are.

19 A. NEPA is the National Environmental Policy

20 Act.  And that is an Act that governs federal actions

21 and is designed to provide a review of their

22 environmental impacts and determine whether or not

23 there is going to be a significant impact associated

24 with those.  And the same, SEPA is a counterpart to
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1 that and was designed by states to catch some of the

2 projects that maybe didn't quite make it through the

3 thresholds to trigger the NEPA assessments.

4 Q. And I understand that you have been doing

5 NEPA and SEPA work at HDR for ten years?

6 A. Not at HDR.  I've been doing it at HDR for

7 almost two years, and then previously I was at another

8 firm in Charlotte where we did similar work.

9 Q. But you have been doing, as an environmental

10 scientist, NEPA and SEPA work for ten years?

11 A. Correct.

12 Q. We'll talk for a little bit about what HDR

13 did.

14 MR. WEBER:  But first, Mr. Chairman, I would

15 like to tender Mr. Blackwell as an expert in NEPA and

16 SEPA work.

17 CHAIRMAN:  So noted.

18 Q. So let's move on to HDR.  Did I hear -- I

19 don't know if I need a response, but I've tendered the

20 witness and --

21 MR. MORRISON:  Mr. Chairman, if a witness is

22 tendered as an expert and accepted as an expert, that

23 allows the witness within the field of his or her

24 expertise to express opinions that lay people could
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1 not.  Do you wish to challenge the tender, Mr. Brian? 

2 Do you have any questions you would like to ask?

3 MR. BRIAN:  I don't -- just for the record, I

4 don't challenge that Mr. -- the witness, Mr. Blackwell,

5 is that what it is -- that he's an expert.  I'm just

6 confused as to what his expertise is going to deal

7 with, but we'll look forward to hearing what his

8 testimony is.

9 MR. MORRISON:  All right.  Are you tendering

10 him as expert in what particular field, sir?

11 MR. WEBER:  NEPA and SEPA.

12 MR. MORRISON:  Interpretation?

13 MR. WEBER:  Well NEPA and SEPA, all NEPA and

14 SEPA activity since he is an expert in that field, has

15 been doing it for ten years.

16 MR. MORRISON:  All right.  Thank you.

17 Q. All right.  So we'll come back to that. 

18 Let's talk about why HDR was hired by the County.

19 A. Sure.  We were hired to provide a technical

20 review of the application because the County staff

21 didn't have the expertise to adequately review the

22 application because it's a lot of detailed information

23 in there that the lay person would have a hard time

24 understanding or interpreting or telling whether it was
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1 meeting their requirements or not.

2 Q. Were you the only guy who looked at it?

3 A. Absolutely not, because I don't know

4 everything about the science studies or shadow flicker

5 and things like that.  We had our experts in those

6 fields examine those areas on it for both completion

7 and industry standard compliance.

8 Q. Would it be fair to say that you compiled a

9 technical team of expertise in all these areas to do

10 this?

11 A. Absolutely, yes.

12 Q. What I would like to do, you heard earlier

13 that the Planning Board packet -- or, excuse me, the

14 Zoning Director's packet was entered into evidence, and

15 there was a caution by counsel that the Commission

16 would not be able to review it unless the person who

17 wrote it or the firm that wrote it testified.  And

18 you're here to testify, so I would like to hand you

19 this document, if I could.

20 This document has been identified as County

21 Exhibit [3].

22 MR. BRIAN:  Can you explain which document it

23 is, sir?

24 MR. WEBER:  I'm going to have him explain it.
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1 MR. BRIAN:  Can you give us a copy?

2 MR. WEBER:  You have a copy.  You were given

3 a copy by the Planning Director.

4 MR. BRIAN:  Is it her report or is it the --

5 is the entire report or is it --

6 MR. WEBER:  I'm going to ask him.

7 MR. BRIAN:  I've lost track of which is

8 County Exhibit [3].

9 MR. MORRISON:  Mr. Witness, if you would,

10 please, tell us what document you have in your hands.

11 A. This is a Memo that was prepared by HDR and

12 summarizing our findings of our review of Apex's

13 application.

14 MR. MORRISON:  What is the date of that?

15 A. It's dated July 20th, 2016.

16 MR. MORRISON:  And to whom is it addressed?

17 A. It is addressed to Kevin Howard and Elizabeth

18 Bryant.

19 MR. BRIAN:  For the record, I would request

20 that this be given a different exhibit number.  Exhibit

21 [3], as I understood it, was the County Planning

22 Director's Report.

23 MR. MORRISON:  I believe this would be an

24 exhibit now being offered by the Applicant; is that
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1 correct?

2 MR. WEBER:  That is correct.

3 MR. MORRISON:  If you would mark that, Madam

4 Court Reporter, as Applicant Exhibit Number 1.

5 MR. WEBER:  And, if we could, we have our

6 documents previously marked, if I could have it marked

7 as Applicant 100, I would appreciate it.

8 MR. MORRISON:  Have you got that, Madam Court

9 Reporter?

10 COURT REPORTER:  Yes, sir.

11 MR. WEBER:  Thank you.

12 Q. Now you're looking at Applicant Exhibit or

13 Timbermill Exhibit [100].  Can you tell me what that

14 document is?

15 A. Yes.  This is a Memo summarizing our findings

16 on the -- on our review of Apex's or Timbermill's

17 Application for a Conditional Use Permit.

18 Q. All right.  And can you tell me what this

19 Memo consists of, if you can walk us through it.

20 A. Sure.  Absolutely.  This Memo consists of a

21 breakdown, kind of a point by point breakdown of the

22 various requirements of the application, including this

23 matrix here which identifies each tab in the

24 application.  Then we have comments determining whether
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1 or not, in our opinion, this adequately addressed the

2 requirements of the -- of the application.

3 Q. And what was HDR's conclusion with respect to

4 the technical completeness of the application?

5 A. We concluded that the application was

6 complete.

7 Q. Were there any questions that were raised by

8 HDR initially that were later resolved by the County or

9 the Applicant?

10 A. Yes.  Our expert when he reviewed the noise

11 section found that the application was complete, but

12 did ask for some additional information specifically

13 about the software used to do the analysis.

14 Q. Were those questions addressed?

15 A. Those questions were addressed in a memo from

16 Apex, and in response to that question, and that it was

17 found to be adequate.

18 Q. All right.  Were there any other questions

19 raised or issued raised by HDR regarding the technical

20 completeness of the document?

21 A. I don't believe so.  We mentioned -- as has

22 been mentioned earlier, potential for a future

23 occurrence of a NEPA EA, but our conclusion was that

24 one was not required at this time and that, therefore,
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1 that section of the application was complete.

2 Q. So you're the NEPA environmental assessment

3 guy, right?

4 A. Yes.

5 Q. Can you tell us, sort of stepping back, is an

6 environmental assessment something that the Applicant

7 prepares or something that the federal agency prepares?

8 A. The federal agency is responsible for a NEPA

9 document.  However, depending on the agency, they may

10 allow an Applicant to prepare their own environmental

11 assessment for submittal to them, which they will then

12 review and adopt for their use.  So it is the federal

13 agency ultimately that adopts or the state agency and

14 prepares the EA, but they may defer the physical

15 preparation of it to the Applicant or their consultant.

16 Q. So if we step way back, an environmental

17 assessment is completed by the agency.  What will that

18 tell us?

19 A. Well, the environmental assessment itself

20 won't tell you -- won't give you any answers.  It is an

21 impartial documentation of existing conditions on the

22 site and the likely environmental effects of a project,

23 as well as any potential mitigating measures that may

24 be mitigating those environmental effects.  The purpose
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1 of it then is to allow the agency, the lead agency, to

2 review it and make a decision as to whether or not

3 there is a significant impact associated with that

4 project.  And if they determine that there is no

5 significant impact associated with that project,

6 they'll issue what's called a FONSI or a Finding of No

7 Significant Impact.  And under those circumstances the

8 process is ended.  At that point the FONSI is issued. 

9 If they determine that there is a significant impact

10 associated with the project, then they may escalate it

11 on further to an EIS or Environmental Impact Statement.

12 Q. So, as I understand it, an environmental

13 assessment is issued by the agency and they either give

14 it a FONSI, which is nothing else required?

15 A. Yes.

16 Q. Of they'll give it a thumbs up, which means

17 additional efforts are required?

18 A. Correct.

19 Q. Is that right?

20 A. Correct.

21 Q. And who oversees the additional efforts that

22 would be required by, say, Timbermill?

23 A. Timbermill would likely be responsible for

24 preparing an EIS if one were to be required.  And,
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1 again, it would be reviewed by the federal agency.

2 Q. And would the federal agency oversee any

3 environmental requirements that would be mandated in

4 the EIS or mitigation measures?

5 A. They would likely, along with some other

6 federal agencies, make comment on that and provide

7 input as to what would be required in order for them to

8 find that project to be acceptable.

9 Q. And then ultimately the federal agencies

10 would determine if the project is acceptable or not,

11 from an environmental standpoint?

12 A. Correct.

13 Q. All right.  Are there certain projects that

14 no environmental assessments are required?

15 A. Absolutely.  There has to be a federal nexus

16 for a NEPA environmental assessment to be required, so

17 that is usually federal funding or under certain

18 circumstances a federal permit.  And not all federal

19 permits reach the level of requiring a NEPA EA, but

20 some do.  And with SEPA the same thing applies. 

21 Recently in North Carolina, last year, the House Bill

22 raised the bar for a requirement of a SEPA EA requiring

23 a significant expenditure of public funds, which is now

24 set at ten million dollars, and public funds being
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1 defined as state funds.

2 Q. So I feel we are getting in the weeds a bit

3 here and so let's move on to ultimately the question is

4 -- let's say a project may not impact or have a federal

5 nexus, you mentioned an individual permit or a

6 nationwide permit.  Tell me what a nationwide permit

7 is.

8 A. That's right.  So this is getting into

9 Section 404 permitting, which is Section 404 of the

10 Clean Water Act.  And certain -- any project that

11 impacts a water of the US, so it's a jurisdictional

12 water.  That could be a stream or a wetland, a river,

13 the ocean.  Those waters are regulated by the EPA with

14 authority deferred to the Army Corps of Engineers.  And

15 the Army Corps of Engineers has a nationwide permit

16 program, which is designed to streamline the permitting

17 process for projects which have been deemed to have a

18 minimal environmental impact.  There are certain

19 thresholds that have to be met in order to qualify for

20 those permits, but if you qualify for those permits,

21 there is no environmental assessment associated with

22 them.  In fact, there was an environmental assessment

23 done on the nationwide permit program itself, sort of a

24 problematic assessment.
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1 Q. So if the US Army Corps of Engineers looked

2 at this project and decided that a nationwide permit

3 was more appropriate, then no environmental assessment

4 would be required; is that right?

5 A. That is correct.

6 Q. Now if you could turn to the ordinance.  I

7 have it in front of you.  First of all, I would like to

8 move the HDR report into evidence.

9 MR. BRIAN:  No objection.

10 Q. Actually, right in front of you --

11 CHAIRMAN:  Mr. Attorney, it's entered into

12 evidence.

13 MR. WEBER:  I'm sorry.  I stepped right on

14 top of you.  I apologize for that.

15 CHAIRMAN:  Go ahead.

16 Q. So in looking at the document, and this is a copy

17 of the Chowan County Ordinance.  If you look at page

18 887, which is the first page.  Do you see that?

19 A. Yes.

20 Q. And this is the section of the ordinance that

21 HDR reviewed to determine if the application was

22 complete?

23 A. Correct.

24 Q. If you look at Section B1, it says, a permit
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1 application for a wind energy facility shall contain

2 the following.  Do you see that?

3 A. I do.

4 Q. If you could read Section (f) for me.

5 A. Any environmental assessment required by

6 state or federal law.

7 Q. And so the question that's been posed here

8 tonight is, how can it be that this application was not

9 submitted with an environmental assessment attached,

10 yet HDR deemed it complete?  Can you answer that

11 question for us?

12 A. I can.  At the present moment no permit

13 application has been submitted to the Army Corps of

14 Engineers that we are aware of and no determination has

15 been made by the Army Corps of Engineers as to what

16 permit application or what type of permit this project

17 would qualify for.  And so as of now there has been no

18 requirement to perform a NEPA EA that we are aware of.

19 Q. But what did HDR do to take that into

20 consideration as far as future environmental

21 assessments?

22 A. Sure.  And in order to try to make sure that

23 we were covering any eventuality, we suggested that the

24 County might put a condition in there that if under --
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1 in the future an environmental assessment was required,

2 that that be submitted to the County for review, along

3 with any other information that might be appropriate.

4 Q. Do you think that is an appropriate condition

5 to deal with this issue?

6 A. I believe it is an appropriate way to deal

7 with it and because if an EA is required it will go out

8 for public comment as part of that process and whether

9 it be through a state or federal agency.

10 Q. So there will be a public comment opportunity

11 for anybody in the audience or the County to

12 participate during that process?

13 A. Yes, if one is required, if an EA is

14 required.

15 Q. Mr. Blackwell, thank you.

16 A. Thank you very much.

17 CHAIRMAN:  Would you like to cross-examine?

18 MR. BRIAN:  Yes, thank you.

19 MR. WEBER:  Let me just make a technical

20 addition here.  There are actually a couple of memos

21 performed by HDR, and I want to make sure they are all

22 into evidence.  There is the Wednesday, July 20 Memo

23 and grid attachment.  There is a Tuesday, August 2nd

24 Memo, and there is a second Tuesday, August 2nd Memo.  
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1 Q. Did HDR prepare each of these memos?

2 A. Yes, we did.

3 Q. And the attachments?

4 A. Yes.

5 MR. WEBER:  Now I request that those be moved

6 into evidence, Mr. Chairman.

7 CHAIRMAN:  Do you have numbers for them?

8 MR. WEBER:  What I would like to do is --

9 very good question.  What I would like to do is have

10 August 2nd be Timbermill [101] and the second August

11 2nd, called Review of NCDEQ Wind Permit Requirements to

12 be Timbermill [102].

13 CHAIRMAN:  Thank you.

14 MR. BRIAN:  Did you say that there

15 attachments to the reports, because I don't think I

16 have those.

17 Q. Can you go through the document and tell us

18 what you have to be sure we have the right one into

19 evidence?

20 A. So we have the July 20th Memo with the

21 attached matrix or document.  We have the August 2nd

22 Memo, which is our response to Apex's additional

23 information and the attachment for that, which I should

24 have said we did not prepare the attachment.  The
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1 attachment is, in fact, Apex's response to our

2 questions.  And then we have an additional August 2nd

3 Memo, which is our review of the NEPA/SEPA EA

4 requirements.

5 MR. WEBER:  So we ask that those be moved

6 into evidence with their attachments.

7 CHAIRMAN:  Madam Clerk, did you get that?

8 CLERK:  For clarification on Timbermill 101

9 and 102, the memo of July 20th with the attachment,

10 what did you request that that be numbered?

11 MR. WEBER:  That's 100.

12 CLERK:  100?

13 MR. WEBER:  Yes.  And that has the grid

14 attachment.

15 CHAIRMAN:  The Chair accepts it with the

16 attachments.

17 MR. WEBER:  Thank you.  That's all I have. 

18 Thank you, sir.

19 CHAIRMAN:  For the Court Reporter, all

20 documents are received as evidence.

21 (Off the record discussion between County

22 Clerk and court reporter regarding exhibits)

23 CHAIRMAN:  Proceed, Mr. Brian.

24 MR. BRIAN:  Thank you.

mailto:sgrahamassoc@gmail.com


128

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 CROSS-EXAMINATION BY MR. BRIAN

2 Q. Mr. Blackwell, HDR was hired by the County;

3 is that correct?

4 A. That is correct.

5 Q. But it was paid by Timbermill, was it not?

6 A. I do not believe that is correct, but I

7 honestly was not involved in the actual contract

8 negotiations.

9 Q. So you don't know where the money to pay HDR

10 came from?

11 A. I do not know for sure.  My understanding is

12 that we are paid by the county, yes.

13 Q. If an environmental assessment is required,

14 you testified that it will be an impartial

15 documentation of likely environmental effects of the

16 project; is that correct?

17 A. That is correct.

18 Q. Now in your report, which I believe was

19 marked as Timbermill [100], July 20th; is that correct? 

20 Or is it [101]?

21 MS. CLERK:  It's [100].

22 Q. It's 100, Timbermill [100].  You wrote this

23 report; is that correct?

24 A. Yes.
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1 Q. It states that on page 2, the application

2 states that it is anticipated that a Section 404

3 Individual Permit will be required for this project,

4 correct?

5 A. Yes.

6 Q. And you testified, and you've been qualified

7 as an expert on 404 matters; is that correct?

8 A. That is correct.

9 Q. Did you do an assessment of this project to

10 determine whether, in your opinion, an Individual

11 Permit is likely to be required?

12 A. No.  We didn't have sufficient information to

13 do that.  This was based on Timbermill's application

14 where they said that they anticipated it may be

15 required.

16 Q. But you didn't look behind that application

17 and do any assessment for the County?

18 A. We would not have sufficient information, and

19 it would require, you know, design and specific

20 information in order to do that determination.  And

21 ultimately it's the Army Corps of Engineers who

22 determines what type of permit is required.

23 Q. Okay.  But you are an expert on 404

24 permitting, right?
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1 A. Yes.

2 Q. And what you're saying is that you did not do

3 an independent evaluation as to whether a 404 permit,

4 Individual Permit, would be required; is that correct?

5 A. That is correct.

6 Q. But Timbermill said it is likely to be

7 required, correct?

8 A. They said it was likely to be required.

9 Q. Okay.  Now your document was dated July 20,

10 2016; is that correct?

11 A. Correct.

12 Q. Do you have any knowledge of whether the

13 process has moved forward since that time?

14 A. I have no knowledge as to whether the process

15 has moved forward since then.

16 Q. So you don't know whether there has been an

17 application made?

18 A. I do not know whether there has been an

19 application made.

20 Q. You proposed in your report -- all right so

21 in your testimony at present no permit has been

22 submitted to the Corps and, therefore, no NEPA, NEPA EA

23 is required.  That's not entirely accurate?  You don't

24 actually know whether a permit has been submitted to
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1 the Corps?

2 A. As of today I do not know whether a permit

3 has been submitted.

4 Q. That's fine.  I just wanted to clarify that

5 point.

6 Q. When you did your analysis, did you look at

7 other environmental issues?

8 A. We looked at whether or not the application

9 was complete and whether or not the studies that were

10 done were done to industry standard.

11 Q. Okay.  And you did not do any independent

12 evaluation beyond the terms of the ordinance and what

13 was submitted by Timbermill; is that correct?

14 A. That is correct.

15 Q. Okay.  In your report you state, based on the

16 above information, HDR understands the project is not

17 sufficiently through the Section 404 process to

18 indicate if an Environmental Assessment requirement

19 will be triggered.  However, there is a requirement in

20 the Ordinance for the Assessment to be complete for the

21 -- for the Assessment to be complete for the CUP. 

22 Correct?

23 A. Could you point to where we said that?

24 Q. I'm on page 2 of your report dated July 20th.
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1 "Based upon the above information, HDR

2 understands the project is not sufficiently through the

3 404 process to indicate if an Environmental Assessment

4 requirement will be triggered.  However, there is a

5 requirement in the Ordinance for the Assessment to be

6 complete for the CUP."

7 A. That is what it says.

8 Q. That is what it says, correct?

9 A. Yes, correct.

10 Q. Then you go on to say, "It is HDR's

11 suggestion that a condition be placed on the CUP to

12 notify and confirm the need for Environmental

13 Assessment and for the Assessment to be completed prior

14 to any issuance of a Building or Zoning Permit from

15 Chowan County."  Is that correct?

16 A. That is correct.

17 Q. So you recognized the dilemma, that it was

18 likely that an Environmental Assessment was going to be

19 required, but one wasn't completed and yet the

20 applicant -- so in order for the application to be

21 complete you decided a condition would be the way to

22 deal with it.  Is that a fair way to put it?

23 A. I would characterize it like this.  We said

24 that we don't know whether or not an EA will be
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1 required.  However, if we did know that one was

2 required, it would need to be submitted with the

3 application.  And since the application is being

4 submitted before that process has gone down that road

5 far enough to determine whether or not an Environmental

6 Assessment is needed, then we suggested that as a kind

7 of a conservative approach, that the County put a

8 condition in that says, if you get down the road and

9 discover that you need to do an EA that you submit it

10 to us.

11 Q. Okay.  Now, you were present when Ms. Bryant

12 testified; is that correct?

13 A. I was.

14 Q. And you heard her say that this Board will

15 not look again at this program unless there is a major

16 modification, correct?

17 A. I heard that.

18 Q. And the only thing that is going to make a

19 major modification is if the project gets larger or

20 there are more turbines brought in.  That's what she

21 wrote in her report, correct?

22 A. That's what she said.  That's what I heard.

23 Q. Thank you.  Now you testified that the --

24 that again, I want to reiterate, or go back over this. 
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1 You testified that the purpose of an EA is to act as an

2 impartial documentation of likely environmental

3 effects?

4 A. Correct.

5 Q. So if there is an EA required for this

6 project, it will not -- those likely environmental

7 effects of this project will not be considered by this

8 Board, correct?

9 A. It will be a separate process led by

10 whichever federal or state agency requires the EA.

11 Q. So the EA is going to be evaluated by

12 whatever agency requires it, correct?

13 A. The EA will be evaluated by the requiring

14 agency, and we'll have an opportunity -- we'll be given

15 in a public notice period an opportunity for comment.

16 Q. But we're here tonight as part of a

17 Conditional Use Permit application process for Chowan

18 County, right?

19 A. Correct.

20 Q. And the purpose of having the EA as part of

21 the application is so the Chowan County Commissioners

22 can consider it when they're deciding whether to grant

23 a Conditional Use Permit, correct?

24 A. Correct.  But they can't consider one if it
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1 has not been required.

2 Q. I understand that, but your report says that

3 Timbermill says it is likely that it will be required?

4 A. That's what we said.

5 Q. That's what you said.  All right.  So these

6 people sitting on this Board will not be given an

7 opportunity to consider the impact of any Environmental

8 Assessment that is required in connection with their

9 decision to issue or not issue a Conditional Use

10 Permit; is that correct, if your condition is followed?

11 A. That is correct.

12 Q. All right.  Thank you.

13 CHAIRMAN:  Any other questions?

14 MR. BRIAN:  Yes.  I'm working my way through

15 here.

16 Q. Just to make sure I'm keeping my head right,

17 you were not asked to look at any of the other

18 environmental conditions that exist on the property,

19 such as the tendency to wildfires, the flooding

20 problems, hurricane problems, nor'easter problems?

21 A. No, we had a very narrow scope, was to review

22 the application for completeness and compliance with

23 technical -- or with industry standards.

24 Q. So you took what they gave you, and you took
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1 the Ordinance, you looked at it and you said, they look

2 like they're okay to me?

3 A. We looked at the requirements of the

4 Ordinance.  We looked at Apex or Timbermill's

5 application, and we did a review as to whether or not

6 it met the requirements of the application.

7 Q. And you were paid $50,000 for this?

8 A. I can't say exactly what we were paid.

9 Q. You don't know what the contract price was?

10 A. It was less than 50,000.

11 Q. What was the price?

12 A. I don't know exactly, the price.

13 Q. But you said you were involved in the

14 negotiation of the contract?

15 A. I said I was not involved in the negotiation.

16 Q. Oh, you were not involved.  I'm sorry, I

17 misunderstood you.  My apologies.  Okay.  I have no

18 further questions.  Thank you.

19 MR. WEBER;  May I have one redirect, Mr.

20 Chairman?

21 CHAIRMAN:  Yes.

22 MR. MORRISON:  Mr. Chairman, this is going to

23 occur again and again.  Redirect is limited only to

24 questions that were raised on cross, not new questions,
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1 not new material.  All right.  Go ahead.

2 REDIRECT EXAMINATION BY MR. WEBER

3 Q. You were asked on cross-examination the scope

4 of your review?

5 A. Yes.

6 Q. And you indicated that you were hired to

7 determine if the permit application was prepared in

8 accordance with industry standards; is that right?

9 A. That is correct.

10 Q. And you had a team of wind energy experts who

11 have presumably participated in these sorts of

12 applications look at this?

13 A. Correct.

14 Q. And what was HDR's conclusion regarding

15 whether the permit application was prepared in

16 accordance with industry standards?

17 A. Our conclusion was that it was prepared in

18 accordance with industry standards.

19 MR. WEBER:  Thank you.  Thank you, Mr.

20 Chairman.

21 MR. BRIAN:  I have one question on recross,

22 if I may?

23 MR. MORRISON:  Yes.

24 .

mailto:sgrahamassoc@gmail.com


138

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 RECROSS-EXAMINATION BY MR. BRIAN

2 Q. You were just asked about industry standards,

3 correct?

4 A. Correct.

5 Q. The wind industry creates its own industry

6 standards, doesn't it?

7 A. Correct.

8 MR. BRIAN:  Thank you.

9 CHAIRMAN:  At this time I'm going to ask if

10 there are any questions from the Board.

11 EXAMINATION BY THE BOARD

12 DR. KEHAYES:  Mr. Blackwell, I asked earlier

13 a question about the 404 -- well, it's part of the

14 Clean Water Act -- excuse me -- after decommissioning. 

15 Number 6 -- this is -- of the staff report.  If

16 required by the US Army Corps of Engineers as part of a

17 404 Individual Permit, an Environmental Assessment must

18 be completed and submitted to the County for review

19 prior to any issuance of a Building/Zoning Permit.

20 It's not clear to me, what triggers a 404

21 Individual Permit.  We can't trigger it?  Who asks --

22 what triggers a 404 Individual Permit, you know, that

23 process?

24 Q. Sure.  Impacts to jurisdictional waters of
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1 the US trigger a Section 404 permitting process.  The

2 actual -- whether or not it's a nationwide permit or an

3 Individual Permit is determined by the extent of the

4 impact.  And so an Individual Permit is a term that can

5 be confusing, I think, for a lot of people if you are

6 not used to it.  It refers to the fact that the project

7 will be considered as a kind of unique project rather

8 than a project that falls into the nationwide permit

9 program.  So if a project qualifies for an individual

10 permit, it will be looked at on its own merits and then

11 will have this higher level of review, including a NEPA

12 EA performed by the Army Corps of Engineers.

13 DR. KEHAYES:  So an individual permit more or

14 less would be involved with a fairly localized regional

15 effect as opposed to a extensive --

16 A. No, in fact it's just the opposite.  The

17 nationwide permit program, the program is nationwide,

18 and it has 51 or 52 permits that are designed to

19 streamline the permitting process for projects that

20 have less significant impact than some other projects. 

21 For example, there is nationwide permit 51, which is

22 for land based renewable energy projects.  And so it is

23 -- it's been specifically designed to streamline the

24 permitting of those projects if they fit the criteria. 
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1 If their impacts are beyond the thresholds that is

2 allowable under the nationwide permit, then they will

3 be looked at in more detail looking at the individual

4 permit program.

5 DR. KEHAYES:  But, again, what triggers the

6 need -- what triggers that assessment?

7 A. The Army Corps of Engineers makes that

8 determination, but it's based on thresholds of impact. 

9 So typically it's over a half acre of wetlands or 300

10 linear feet of jurisdictional stream channel will be

11 typically the threshold between a nationwide permit and

12 an individual permit.  But any impact to jurisdictional

13 waters typically will require permitting through

14 Section 404 of the Clean Water Act.

15 DR. KEHAYES:  Are you aware of wetland

16 intrusion/incursion with this project?

17 A. I am not aware of what the proposed wetland

18 impacts are or the extent, if any, of those impacts.

19 DR. KEHAYES:  So it's up to the Army Corps of

20 Engineers to look at what's going on in their

21 territory?

22 A. Yes.  They will submit a delineation --

23 Timbermill will review the site and submit a

24 jurisdictional determination request to the Army Corps
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1 of Engineers who will review their work, probably go on

2 site and make a decision as to the extent of the

3 wetlands in the project area.  And then the next step

4 will be a permit application process.  So if there are

5 impacts that are unavoidable to these wetlands, or

6 streams, if they exist on the site, then a permit

7 application will be prepared and submitted to the

8 Corps, the Army Corps of Engineers, for review, and

9 they will determine which permit type it requires, and

10 they will issue that permit with or without conditions

11 and will probably require mitigation for any loss of

12 wetlands or streams.

13 DR. KEHAYES:  So NEPA and SEPA are basically

14 restricted to water, clean water?

15 A. In this case, because there's no other

16 federal nexus that we're aware of, or that I'm aware

17 of, and the only trigger for NEPA would be that permit,

18 if one is required.  That does not mean that the NEPA

19 Assessment would only look at the wetland impact.  If

20 NEPA is triggered, it would have to look at all the

21 full range of potential environmental impacts, both to

22 the natural environment and the human environment that

23 might be caused by the project.

24 DR. KEHAYES:  So the State of North Carolina
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1 in its permitting process is a study of the impact of

2 the proposed wind energy facility or proposed wind

3 energy facility expansion on natural resources and

4 uses, including avian, bat and endangered and

5 threatened species.  So that study required by the

6 State is down the road?

7 A. That study is down the road, and it also

8 doesn't come up to the level of an Environmental

9 Assessment.  An Environmental Assessment has a very

10 specific meaning, and it's a document -- it's a

11 specific type of document that will encompass those

12 types of studies, but it will also look at things like

13 alternative analysis and issues like that that are not

14 -- that are above and beyond just a threatened,

15 endangered species study or an avian study.  But they

16 will typically encompass all of those studies as well.

17 DR. KEHAYES:  Thank you.

18 CHAIRMAN:  Any other Board members?

19 MR. BONNER:  So as you were saying earlier,

20 based on your review of Apex's application, it is in

21 compliance and it is complete consistent with our

22 ordinance even though an Environmental Assessment at

23 this point has not been conducted; is that correct?

24 A. As far as -- we don't know whether an
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1 Environmental Assessment will be required.  Currently,

2 as things stand, one is not required, because no

3 application has been made for a nationwide -- sorry,

4 for a Section 404 permit.

5 MR. BONNER:  So what you're saying it's a

6 possibility that one may not be ordered; is that

7 correct?

8 A. It is very possible that one will not be

9 required.

10 MR. BONNER:  Thank you.

11 CHAIRMAN:  Thank you.  If there are no other

12 questions, we'll move on, and you may call your next

13 witness.

14 MR. CAMPEN:  Timbermill calls Don Giecek to

15 the stand.

16 CHAIRMAN:  A little louder, please.

17 MR. CAMPEN:  We call Don Giecek to the stand.

18 MR. MORRISON:  Would you spell his name for

19 the court reporter, please, sir?

20 MR. CAMPEN:  G-I-E-C-E-K, Giecek.

21 DIRECT EXAMINATION OF DON GIECEK BY MR. CAMPEN

22 Q. Mr. Giecek, would you state your name for the

23 record?

24 A. Sure.  Don Giecek.
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1 Q. Where do you work, Mr. Giecek?

2 A. I work for Apex Clean Energy, and that is in

3 Court Square Building in Charlottesville, Virginia.

4 Q. And what do you do for Apex?

5 A. I'm Senior Development Manger with Apex?

6 Q. Did you prepare a Conditional Use Permit

7 Application that is the subject of this hearing this

8 evening?

9 A. Yes, I did.

10 Q. So, Mr. Giecek, you've been handed an exhibit

11 that's marked for identification as Timbermill Exhibit

12 [1].  Do you recognize that exhibit?

13 A. Yes, I do.

14 Q. Is this the Application for a Conditional Use

15 Permit for the Timbermill project that was prepared

16 under your supervision?

17 A. Yes, it is.

18 Q. When was it submitted?

19 A. I believe that would have been May 15th.

20 Q. Have there been any additions to the

21 application that have been filed with the County since

22 then?

23 A. Yes, there have been.

24 Q. Ms. Ross is passing out a packet of exhibits

mailto:sgrahamassoc@gmail.com


145

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 I'll be asking you about.

2 Mr. Giecek's exhibits are being passed out to

3 the Board, so that you'll have them when I examine the

4 witness.

5 Mr. Giecek, if you would turn to the material

6 behind Tab 2 in the packet that you were just handed.

7 MR. MORRISON:  Mr. Campen, do you want these

8 additional exhibits, what you just handed out, marked

9 as exhibits.

10 MR. CAMPEN:  Yes.  Exhibit [2] behind Tab 2

11 should be marked for identification as Timbermill

12 Exhibit [2], Mr. Morrison.  Thank you.

13 CHAIRMAN:  Does the Chair need to add that as

14 evidence?

15 MR. MORRISON:  He hasn't offered it as

16 evidence yet.

17 CHAIRMAN:  Okay.  Thank you.

18 MR. CAMPEN:  No, I have not.

19 Q. Mr. Giecek, is the material behind Giecek

20 Exhibit [2], Tab 2 in the packet you have, are those

21 the additions to the application you testified about

22 just a moment ago?

23 A. Yes, they are.

24 Q. What is the purpose of your testimony here
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1 this evening to the Board?

2 A. The purpose of my testimony is to review the

3 application and the project.  It is also to discuss

4 other approvals and permits that might be needed, and,

5 further, it is to address harmony on the project as

6 well as to address conformity with the County Land Use

7 Plan.

8 Q. I'm going to direct your attention to this

9 blowup of that exhibit and ask if you --

10 MR. BRIAN:  I'm sorry, which -- can you --

11 which exhibit are we looking at.  Okay.  I've got it;

12 thank you.

13 Q. Which of these elements of the Chowan County

14 Zoning Ordinance --

15 CHAIRMAN:  I'm sorry, we can't hear you.

16 Q. Mr. Giecek, I'll borrow your microphone. 

17 Which of the elements on this exhibit will you be

18 offering testimony on?

19 MR. MORRISON:  You've got to give the

20 microphone back to him.

21 A. Three (3) and (4).

22 Q. What are your responsibilities, Mr. Giecek,

23 as Senior Development Manager for Apex?

24 A. My responsibilities include identifying wind
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1 projects and seeing that through the development

2 process.

3 Q. How long have you worked in the Wind Energy

4 field?

5 A. Ten years.

6 Q. And has all that been with Apex Clean Energy?

7 A. No.  I had previously worked with Invenergy,

8 a Chicago based wind development firm, and other firms

9 in the Mid-Atlantic region on wind development.

10 Q. I direct your attention, Mr. Giecek, to the

11 exhibit behind Tab 3 of the package you have before you

12 and the Board has before them and ask if you can

13 identify that document.

14 A. Yes, that is the Timbermill Wind Project Site

15 Plan.

16 Q. I have a blowup of that exhibit, which I

17 would like to ask you to step to the board here and if

18 you would, give the Board an overview of the project

19 using this map.

20 A. Let me know if at some time you can't hear

21 me.  I'll try to look at the map and keep close to the

22 microphone.

23 So if I might start with -- from the site

24 distance for folks there.  To begin, the green area
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1 that you see represents lands that we have leased in

2 the project area.  I might say right off the top, too,

3 that this line represents the Perquimans and Chowan

4 County line.  So to give you an overview of the project

5 area, this line here represents Route 32, Virginia

6 Road.  It just kind of cuts through the corner here. 

7 And then Greenhall Road is running in this vicinity. 

8 Sandy Ridge Road runs along here up towards Center

9 Hill, and then Center Hill Road comes back down in this

10 direction going in toward Hertford.  This line here,

11 kind of a wide or thicker line is US 17.  And Edenton

12 would be down off the map just into that area.

13 So a couple other features of the map that I

14 would like to point out, this map shows in a lettered

15 and numbered system the location of the specific

16 proposed turbines.  The map also shows where we propose

17 to have roads and the underground collection lines.  It

18 also furthermore shows down in the vicinity of this

19 line, which represents the railroad tracks that

20 parallel to that is the transmission line that we would

21 like to interconnect to.  So you can see some

22 additional infrastructure illustrated on the Perquimans

23 County side, not on Chowan.  But you can see there our

24 proposed operation and maintenance building, our two
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1 substations, laydown yards and a concrete batch plant. 

2 So I might finally point out an observation was made

3 with respect to permanent Met towers, and we also have

4 proposed two locations for the permanent Met towers

5 that are shown on the site plan as well.

6 Q. Thank you.  Mr. Giecek, how long has Apex

7 been involved in developing this Timbermill project?

8 A. Well, I have been involved personally for a

9 little over a year and a half, and it is my

10 understanding that work was done on the project a good

11 year and a half, if not a little beyond that, prior to

12 my work on the project.

13 Q. In the course of Apex's work on this project

14 during that three year period, has the company

15 conducted community meetings to discuss the project

16 with members of the community?

17 A. Yes, we certainly have, probably around 20

18 different community meetings we have conducted,

19 including meetings with local Ruitans and Rotary Clubs,

20 Farm Bureau and numerous other groups.

21 Q. Would you explain the relationship between

22 Timbermill Wind, LLC, which is the applicant here this

23 evening, and Apex Clean Energy?

24 A. Sure.  Timbermill is a wholly owned
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1 subsidiary of Apex.

2 Q. And what is Apex Clean Energy?

3 A. Apex is a privately held development firm

4 focused on the development of wind energy.

5 Q. How active has Apex been in the wind energy

6 field?

7 A. Quite active.  In particular in 2015, Apex

8 developed more megawatts of wind energy than any other

9 company in the United States.  And to date Apex has

10 developed around 1600 total megawatts of wind power.

11 Q. Does the application that you prepared and

12 submitted include all the elements that are required

13 under the ordinance for a wind energy application?

14 A. Yes, I believe it does.  It, together with

15 the table of contents and the summary of the project, I

16 believe that it does satisfy that.  And in addition, I

17 might add we have seen the report that was offered by

18 HDR, which also indicates that the application is

19 complete.

20 MR. BRIAN:  Objection to the statement.  It's

21 a legal conclusion to be drawn by either Ms. Bryant or

22 apparently by the Board as to whether it is or is not

23 completed.

24 CHAIRMAN:  I defer to counsel.
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1 MR. MORRISON:  I think the determination of

2 whether it is complete or not is for the Board's

3 determination, so you can disregard the witness'

4 statement in that regard.

5 Q. Let me rephrase that question.

6 Do you believe, Mr. Giecek, based on your

7 reading of the ordinance that the application you

8 submitted contains the elements that you believe are

9 necessary for an application to be heard?

10 A. Yes, I do.  Based on my reading of the

11 ordinance, I do.

12 MR. BRIAN:  Same objection.

13 MR. MORRISON:  That's not a legal conclusion. 

14 I believe that is admissible.

15 Q. One of the requirements of the ordinance, Mr.

16 Giecek, is for an escrow account to be established by

17 the Applicant.  Has Apex fulfilled that requirement?

18 A. Apex did provide $50,000 to the County, as

19 required by the County Ordinance.  It would be up to

20 the County as to whether they established an escrow

21 with the $50,000 that was provided by Apex.

22 Q. And the Ordinance requires that Timbermill

23 post a cash bond for the cost of decommissioning; is

24 that your understanding?
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1 A. Yes, it is.

2 Q. Is Timbermill prepared to do this?

3 A. Yes, we are.

4 Q. What would the amount of that cash bond be

5 today based on the information that you have in the

6 application?

7 A. It would be approximately 7.3 million

8 dollars.

9 Q. Now I would like to ask you some questions

10 about other approvals that will be necessary for

11 Timbermill in order to begin construction of this

12 project.  Does the Applicant require a permit from the

13 North Carolina Utilities Commission in order to proceed

14 with this Wind Energy Project?

15 A. Yes.  We would need a Certificate of Public

16 Convenience and Necessity from the NCUC.

17 Q. What about the North Carolina Department of

18 Transportation, do you require any permits from that

19 agency?

20 A. We would need driveway permits and would

21 certainly provide all -- work with VDOT, excuse me, the

22 NCDOT to provide all proper permits to them.

23 Q. There has been a lot of discussion this

24 evening about environmental permits, and we don't need
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1 to draw on that, I guess, much further, but will you be

2 seeking any environmental approvals and permits that

3 are required by state or federal law?

4 A. Absolutely.  We would obtain all necessary

5 state and environmental permits as required by state

6 and federal law.

7 Q. Will there be another witness offered by Apex

8 on that subject?

9 A. Yes.  Indeed there would be.  Dave Phillips,

10 our Director of Environmental Permitting will provide

11 testimony more specific to that particular question.

12 Q. Will the project require a determination from

13 the FAA, Federal Aviation Administration, prior to

14 construction of the project?

15 A. Yes, we would require a determination of that

16 sort, and typically that is referred to as Notice of

17 Proposed Construction.

18 Q. So is the Notice of Proposed Construction

19 what you file with the FAA or what you receive back

20 from them?

21 A. I'm sorry, thank you.  It is what we file

22 with the FAA.

23 Q. And what would be the approval that you get

24 back from the FAA?  Is there a name for that?

mailto:sgrahamassoc@gmail.com


154

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 A. It's referred to as a Determination of No

2 Hazard.

3 Q. And what information do you have to provide

4 the FAA in the Notice of Proposed Construction?

5 A. We have to provide information regarding the

6 location of the turbines, so location of coordinates. 

7 Then we also have to provide location as to the height

8 of those turbines.

9 Q. Does the FAA assess impact on civil aviation

10 of a project like this?

11 A. Yes, they do.  The FAA receives the notice

12 and then they distribute to both civilian and

13 commercial aviation interests and military aviation

14 interests that information.

15 Q. Has Apex and Timbermill already filed Notices

16 of Proposed Construction with respect to this project?

17 A. Yes, we have.  We filed those in April 2014.

18 Q. And have you received Determinations of No

19 Hazard in response to those filings?

20 A. We have not received those determinations.

21 Q. And why is that?

22 A. Well, a couple reasons, really.  One is that

23 in order to receive the final determination, we will

24 need to provide locations for the turbines that are
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1 firm.  Additionally, there has been a discussion that

2 is ongoing and in process with Apex and the Department

3 of Defense regarding a U.S. Naval facility, a radar

4 facility in Chesapeake, Virginia, and we are

5 continually working with the DOD and all parties

6 involved.  The next step in furtherance of considering

7 this radar facility is a technical meeting that has

8 been scheduled for next month, late September, I think

9 it is.

10 Q. If the Board were to grant the permit that

11 Timbermill is seeking here tonight, would Timbermill be

12 in a position to file those Determinations of No Hazard

13 with firm locations?

14 A. That's the kind of firm certainty that you do

15 need in order to obtain that determination, yes.

16 Q. I'm going to turn now to the third factor

17 that is in the exhibit we passed out, which relates to

18 harmony.  Would you describe for the Board the area in

19 which this project is proposed?

20 A. Yes.  The entire project, as I mentioned

21 earlier, is -- spans about 16,000 acres in the area

22 where Chowan and Perquimans County line runs in the

23 southern portion of Chowan County.

24 Q. Are there any occupied buildings or
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1 residences on the Weyerhaeuser property that's a part

2 of the project?

3 A. No.

4 Q. Now the portion of the property not in

5 Weyerhaeuser timberland, how would you characterize

6 that property?

7 A. The majority of the remainder of that

8 property is in agricultural production.  There is a

9 parcel in Chowan that is not owned by Weyerhaeuser and

10 not in agricultural production.  It is forested.

11 Q. Are there any occupied buildings or

12 residences on the agricultural land that you've leased

13 for this project, outside of the Weyerhaeuser

14 timberland?

15 A. No.

16 Q. How is the property in the project area

17 zoned, Mr. Giecek?

18 A. The property is zoned A-1, which is an

19 agricultural designation.

20 Q. Do you know how the Ordinance describes the

21 A-1 District?

22 A. Well, I do recall that it is described as a

23 district of very low density, in terms of its

24 residential population, and I also can recall that it
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1 is described as an area in which the land use plan

2 looks for it to be continually used for timber and

3 agricultural production.

4 Q. Mr. Giecek, do you believe the project that

5 you have proposed is in harmony with the area?

6 MR. BRIAN:   Objection, legal conclusion. 

7 And there is no basis for this witness' testimony on

8 this point.  No foundation has been laid as to his

9 expertise with regard to zoning matters or with regard

10 to what is or is not harmony.

11 MR. MORRISON:  I believe that objection

12 should be sustained.

13 MR. CAMPEN:  If I might respond.  We aren't

14 asking for -- he's not offered as an expert witness. 

15 This is his belief, not his expert opinion.

16 MR. MORRISON:  Well, if he's not been offered

17 as an expert and if he has -- can you lay a better

18 foundation?  What does he know about this area?

19 MR. CAMPEN:  He's been working on the project

20 for a year and a half.  His company has been working on

21 it for three years.  He has spent time on the project. 

22 He has held 20 community meetings, I think he said,

23 throughout the project.  He knows the acreage.  The

24 timberland is roughly 10,000 acres.  The rest of it is
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1 agricultural land he described is zoned as A-1 and

2 sparsely populated.

3 MR. MORRISON:  Let me ask the obvious.

4 Sir, have you been out and looked at this

5 property, and have you looked at the neighborhood?

6 A. Oh, yes, absolutely, quite extensively.  I've

7 been throughout the 16,000 acres, seen quite a bit of

8 it.  And multiple times.

9 MR. MORRISON:  And have you looked at the

10 adjacent properties?

11 A. Yes, many of them.  There are some that I

12 haven't, but many of the adjacent properties I have.

13 MR. MORRISON:  All right.  Then you can

14 accept this.  What weight you choose to give it is up

15 to you.  You can believe all, some, or nothing of what

16 the witness says.

17 MR. CAMPEN:  Thank you.

18 Q. Just a few more questions, Mr. Giecek.  I

19 will ask you about the land use plan.  Were you here

20 earlier this evening when Ms. Bryant testified about

21 her staff report?

22 A. Yes, I did.

23 Q. And do you recall her recommendation or her

24 conclusions with respect to the land use plan?
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1 A. Yes, I do.

2 Q. Do you recall her testimony that this project

3 was in general conformity with the land use plan?

4 A. I do recall that testimony, and I recall that

5 from the Staff report as well.

6 Q. Have you reviewed the land use plan?

7 A. I have reviewed the land use plan.

8 Q. You're not an expert in the land use plan,

9 are you?

10 A. No.

11 Q. You're not holding yourself out as an expert

12 in zoning, correct?

13 A. No, I'm not.

14 Q. But from your reading of the land use plan

15 and your reading of the Staff report offered this

16 evening by Ms. Bryant and her testimony about that, do

17 you believe that this project is in general conformity

18 with the land use plan?

19 MR. BRIAN:  Same objection as before.  (A),

20 it's a legal conclusion; (B), he's not an expert.  It's

21 irrelevant.

22 MR. MORRISON:  Mr. Campen, I'm tending to

23 agree with that.  He can describe what the land use

24 plan is and he can describe what this project is, and
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1 then it would be up to the Board to decide if it's in

2 harmony.  Do you want to do it that way.

3 MR. CAMPEN:  That's fine.  I have no further

4 questions.

5 MR. MORRISON:  Then that objection was

6 sustained, Mr. Chairman.  Is that correct?

7 CHAIRMAN:  Yes, for the record.  Did you

8 catch that?  Thank you.

9 MR. BRIAN:  My turn?

10 CHAIRMAN:  Yes, sir.

11 CROSS-EXAMINATION BY MR. BRIAN

12 Q. Mr. -- is it Giecek?

13 A. Yes, sir, Giecek.

14 Q. You're the fellow who put together the

15 application, correct?

16 A. Yes.  I oversaw the application being put

17 together.  There were other Apex employees that

18 assisted with it.

19 Q. I am somewhat confused as to why you have not

20 -- is there somebody else who is going to testify as to

21 what the project actually consists of, besides

22 yourself?

23 A. Could you define consists of?  I'm not sure

24 about the question.
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1 Q. I've read the application, or I've read

2 portions of the application, and you didn't talk about

3 what kind of turbines you're going to have.  You didn't

4 talk about how many turbines you're going to have.  You

5 didn't talk about how big the turbines are going to be. 

6 You didn't talk about -- is there something coming

7 later on that, or are you the guy?

8 A. Sure.  I think I can shed some light for you

9 on that.  As  Mr. Campen indicated I think earlier, our

10 engineer, Tracy Butler, oversees the specific design

11 and engineering design of the project.  So with respect

12 to the location of the turbines and setbacks and how

13 turbines function, height and so forth, Mr. Butler will

14 provide testimony to that effect.  And as I indicated

15 just a few moments ago, with respect to the

16 environmental permitting, our Director of Environmental

17 Permitting, Dave Phillips, would address those

18 questions.

19 Q. All right.  So if I have questions about how

20 big the turbines are going to be and how big the blades

21 are going to be and what type of turbine it's going to

22 be, it's going to be Mr. Butler who answers those

23 questions, rather than you?

24 A. I believe that would be more appropriate,

mailto:sgrahamassoc@gmail.com


162

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 yes, sir.

2 Q. All right.  I just wanted to make sure I got

3 the right guy.

4 A. No, I understand.  I understand.

5 Q. You discussed this project site plan.  You

6 said that on the site plan, which is Exhibit number --

7 it escapes me right now, but it's part of your -- I

8 guess it's Exhibit Number [3], Timbermill Exhibit

9 Number [3], the site plan, the portions in green are

10 the portions that are leased; is that correct?

11 A. Yes.  Those areas shown in green are parcels

12 that we have leased.

13 Q. So the parcels that are not shown in green

14 are parcels that are not leased; is that correct?

15 A. That's correct.

16 Q. Okay.  So there are a number of parcels that

17 are in the midst of the parcels that are in green; is

18 that correct?

19 A. Can you repeat that, please?

20 Q. There are a number of nongreen parcels or

21 white parcels that are surrounded by green parcels,

22 correct?  For example, in the --

23 A. I see a couple, yeah, I see a couple.

24 Q. In Chowan County and in Perquimans County,
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1 right?

2 A. Yeah, I see a couple along the line you

3 mentioned.

4 Q. When you were testifying as to the uses that

5 are being made of the property that you are leasing,

6 you did not testify as to the uses that are being made

7 of the property that you are not leasing, correct?

8 A. Well, properties that we are not leasing, as

9 you indicated, tend to be in the general vicinity of

10 the projects we are leasing, so the zoning in the area

11 is, I think, quite similar.  Is that what you're

12 asking?

13 Q. No, I'm actually asking, what use is

14 presently being made of those properties.  When you

15 testified that there were no occupied dwellings on the

16 property being leased from Weyerhaeuser or from the

17 other various people who are getting paid here, you did

18 not testify as to -- I did not read that testimony to

19 be that you were testifying that all the white property

20 is not occupied; is that correct?

21 A. That is correct.

22 Q. Do you know whether the white properties are

23 occupied?

24 A. The ones I've seen in Chowan County that are
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1 -- are you asking about those that are surrounded by

2 the green areas, or all the white parcels in the

3 county?

4 Q. Well, let's start with the ones that are

5 surrounded by green areas.

6 A. I see a few of them that I know do not have

7 occupied dwellings on them.

8 Q. That wasn't the question I asked.  Do any of

9 them have occupied dwellings, or do you not know?  It's

10 okay not to know.

11 A. Yeah, I can't -- the majority that I see I

12 know don't, but I can't testify as to every last one.

13 Q. Okay.  Thank you.  How far from Edenton is

14 this project going to be located?

15 A. Are you asking about the closest turbine to

16 Edenton?

17 Q. Well, how do you define the project?

18 A. That's why I asked you if you wanted me to

19 answer with respect to a turbine.

20 Q. Well, let's break it down.

21 A. It could have been a road, it could be a Met

22 tower, so that's why I was giving you the pleasure of

23 defining what the project is.

24 Q. I appreciate that.  I'm sorry to interrupt
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1 you.  Let's break it down.  Where is the -- how close

2 is the closest turbine going to be to Edenton?

3 A. I want to answer your question, but just

4 another clarification.  Is that to the current --

5 currently defined town limits of Edenton or ETJ, extra-

6 territorial jurisdictional line, or what is the nature

7 of that question?

8 Q. Do you know the answer to both of those

9 questions?

10 A. I know it, an approximate number as to the

11 actual defined county line, but I did not measure it

12 specifically.  So it's around, a little over a mile I

13 believe is what it is.  And I do not know the actual

14 number to the ETJ.

15 Q. Okay.  All right.  Thank you for that

16 clarification.

17 A. Sure.

18 Q. You made reference in your testimony to the

19 Met towers.  Can you explain -- the Met towers are

20 those towers I mentioned earlier; is that correct?

21 A. Sure.

22 Q. That are weather communications towers?

23 A. It's a meteorological tower.

24 Q. Meteorological towers, right.
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1 A. And I think if you might have said

2 communication, I mean, the nature of a permanent Met

3 tower, which is what we are talking about here, is such

4 that it tends to be located on the periphery of the

5 array, and you collect wind data that helps to inform

6 the performance of the array itself, so it's a little

7 different than a temporary Met tower, which some people

8 have seen, and we do have one up permanently in

9 Perquimans County.

10 Q. But what it does is it collects data and then

11 sends that data to another location; is that correct?

12 A. Well, yes, and some of the location that it's

13 driving the data to is the location of the wind farm

14 itself.

15 Q. I'm sorry, could you repeat that?

16 A. Largely the data is utilized to help assist

17 and make most efficient as possible the performance of

18 the wind farm itself.

19 Q. So it's a radio tower or it's a tower that

20 collects data and then sends a radio signal to the

21 headquarters building of the wind farm, and then the

22 wind farm is adjusted according to meteorological

23 conditions; is that right?

24 A. Yeah, I believe that is correct.
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1 Q. So it is a communications tower between the

2 tower itself and the headquarters location?  It sends

3 radio communications, correct?

4 A. I wouldn't describe it as a communications

5 tower so much.  The reason that -- I think one of the

6 differences from the line that you're asking and

7 perhaps I haven't articulated it properly is that we

8 would utilize the same underground cabling for any

9 occurrence between these permanent Met towers and the

10 turbines themselves.  And I think you're characterizing

11 it as a radio signal over the air, and I don't believe

12 that's correct.

13 Q. All right.  But it is -- it's a tower that

14 collects data and sends that data somewhere else?  It

15 communicates data; is that correct?

16 A. In the same manner that the turbines also

17 have fiber-optic cable that's buried along with the

18 collection lines.  It's the same -- in the same manner.

19 Q. Now you said that you had studied the zoning

20 ordinance, correct?

21 A. Yes, I have looked at the zoning ordinance,

22 yes, sir.

23 Q. Well, have you just looked at it, or have you

24 studied it in connection with your application?
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1 A. Looked at it, studied it, sure.

2 Q. Is it your understanding that these Met

3 towers are going to have to comply with Article 7.05 of

4 the Zoning Ordinance for Communications Towers, in

5 obtaining permits?

6 A. I would appreciate it if I could look at that

7 section to understand your question a little better.

8 Q. I don't think it's part of what was given out

9 of the ordinance.  I was just asking, simply asking

10 more generically.  Is it your understanding that there

11 will be other permits that are required for the Met

12 towers?

13 A. No, I heard the planner indicate that that

14 was not the case.

15 Q. And that's been your understanding throughout

16 the process.

17 A. (Nod head up and down)

18 Q. Okay.  Thank you.  These are 374 feet tall;

19 is that correct?

20 A. If you will give me just a moment to double

21 check that.  I think as in the application it's 394

22 feet is the tallest that it would be, and that's

23 designed -- well, I'll wait for your questions.

24 Q. I'm sorry, say that again, sir.  I was
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1 looking at my -- this copy.

2 A. Oh, no problem.  In the application I believe

3 it's stated that it would be at 394 feet.

4 Q. Ninety-four (94) feet.

5 A. As a maximum.

6 Q. And the wind turbines themselves are 600 feet

7 tall, right?

8 A. Well, you know, the ordinance states that

9 that would be a maximum height, and as in the

10 application it's discussed that they would be at around

11 591 feet as a maximum height.

12 Q. So 591 instead of 600; is that correct?

13 A. Yes, sir.

14 Q. Okay.  Now you were asked some questions

15 about harmony.  You said that you thought it was in

16 harmony with the surrounding land uses.  So then you

17 went on to describe the surrounding land uses as all

18 being timber farms and other agricultural uses,

19 correct?

20 A. I'm sorry.  Could you repeat that for me,

21 sir?

22 Q. You testified that all the other land uses

23 around here are timber farms and agricultural uses,

24 correct?
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1 A. I think our testimony is that that's the

2 majority of the uses in the area, and that that is

3 consistent with the way that the agricultural A-1

4 District is defined.

5 Q. Right.  What other land uses are there?

6 A. I don't think generally in the area where the

7 project is proposed that it's zoned any differently.

8 Q. That isn't what I asked.  When I ask about a

9 land use, I'm not asking about the zoning.  I'm asking

10 about what actual uses there are of the land.

11 A. Sure.  Sorry.

12 Q. My understanding of your testimony was that

13 you -- you testified that the land uses that surround

14 this project that are involved with this project all

15 are timber farming and agricultural uses that are

16 unoccupied.  Is that a misstatement of your testimony?

17 A. I think what I testified to was that the land

18 that we have leased that's shown in green does not have

19 residential dwellings on it.

20 Q. Okay.  So when you said you believed it was

21 in harmony, you meant it was in harmony with itself,

22 that the land that you've leased is in harmony with the

23 wind farm, as opposed to the surrounding land?

24 A. I believe it's in harmony with the area as
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1 the area is defined in the land use plan for

2 agricultural production.

3 Q. There are no other industrial uses in this

4 area; is that correct?

5 A. Can you define for me what you mean by

6 industrial use?

7 Q. Well, like a manufacturing use, something

8 that would take raw material and turn it into something

9 else.

10 A. Does a combine do that?

11 Q. I don't think so.  I think a combine picks up

12 material and puts it into the back of itself.  I'm not

13 a farming guy, so I don't know, but I think that -- I

14 guess that's what I'm asking though.  A wind turbine is

15 a commercial, industrial use, isn't it?

16 A. I'm not an expert in those definitions, but I

17 would say to you that I'm aware that there is large

18 machinery that's used in the area and also there's a

19 railroad that runs through the area, so I'm not sure

20 what you're looking for.

21 Q. Well, a wind turbine takes a natural

22 resource, the wind, runs it through a machine and turns

23 it into electricity, correct?

24 A. That's correct.
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1 Q. So that's a manufacturing process, correct?

2 A. If that's -- I do not necessarily agree with

3 your definition of the term manufacturing.  I would say

4 that it's a process that is much like farming in which

5 you are able to capture a raw resource and you're able

6 to turn it into something that's profitable for the

7 landowner.

8 Q. I guess I don't under -- well, you don't

9 disagree that you take wind, run it through a machine

10 and turn it into electricity, correct?

11 A. You do that.

12 Q. And wind is a natural resource, correct?

13 A. Yes, wind is a natural resource.

14 Q. And through the industrial process or the 

15 mechanical process of the turbine it is turned from

16 wind into electricity, correct?

17 A. Through a mechanical process that is correct.

18 Q. All right.  That's all I'm asking.

19 A. Okay, sure.

20 Q. With regard to the land use plan you heard

21 testified about in Ms. Bryant's testimony, the

22 residential/agricultural district is A-1; is that

23 correct?

24 A. A-1, I believe, yes, sir.

mailto:sgrahamassoc@gmail.com


173

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 Q. And it states specifically that it is there

2 to encourage the continued use of land for

3 agricultural, forestry and open space purposes,

4 correct?

5 A. Could you show me that citation?

6 (Witness shown a document)

7 CHAIRMAN:  Mr. Brian, could you put the

8 microphone a little closer?

9 MR. BRIAN:  Yes.

10 CHAIRMAN:  Because I think I hear some of the

11 same questions being repeated, and I wanted to make

12 sure we're not being repetitive.

13 A. Thank you.

14 Q. You were put up to testify about harmony and

15 about the land use plan, right?

16 A. I gave testimony to that effect, yes, sir.

17 Q. Well, that's what Mr. Campen said you were

18 here for, right?  Well, I mean those are two important

19 things that -- we had a board that says you're

20 testifying about numbers 3 and 4, correct.

21 A. Excuse me, can you say that again?

22 CHAIRMAN:  You can slide it back a little if

23 you need to.

24 Q. Can I borrow your mic?
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1 A. Absolutely.

2 Q. When Mr. Campen was examining you, you said

3 you were here to testify about numbers 3, harmony with

4 the area; and, number 4, general conformity with the

5 land use plan; is that correct?

6 A. Yes, sir.

7 Q. All right.  I just wanted to get that

8 straight.

9 Now the land use plan states that its purpose

10 is to encourage the use of land for agriculture,

11 forestry, and open space purposes, correct?  For Zone

12 A-1?

13 A. Yes, I see that.

14 Q. And to encourage small-scale commercial uses

15 that primarily provide goods and services to residents

16 of the surrounding rural areas?

17 A. Yes, I see that.

18 Q. And to encourage only industries which are

19 agricultural-related?

20 A. I see that, yes, sir.

21 Q. And to discourage any use which, because of

22 its character, would create premature or extraordinary

23 public infrastructure and service demands?

24 A. I see that, yes, sir.
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1 Q. How is it that you've come to the conclusion

2 that -- well, let me back up with that.

3 This project is going to consist of how many

4 turbines, 150?

5 A. A hundred five (105).

6 Q. A hundred and five (105).

7 A. Yes, sir.

8 Q. A hundred and five (105) turbines that are up

9 to 591 feet tall; is that correct?

10 A. Correct.

11 Q. And each of those turbines has a blade --

12 have three blades on them, correct?

13 A. Yes, sir.

14 Q. And the three blades themselves are 400 feet

15 long in cases; is that correct?

16 A. Not quite that, 130 meters or so.

17 Q. Well, 130 meters is just -- is what, in feet? 

18 For those of us who went to school in America, how --

19 around 400 feet long, right?

20 A. Sure, in the vicinity, maybe a little less.

21 Q. So they're going to be 105 591 foot towers

22 with 400 foot blades in the agricultural district whose

23 purpose it is is to encourage continued use of land for

24 agricultural, forestry and open space purposes; is that
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1 correct?

2 A. No.

3 Q. Well, 48 of them are going to be in Chowan

4 County, right?

5 A. Right.  I thought you made it seem as if 105

6 would be in Chowan.

7 Q. No, no, I'm sorry.  I don't mean to create

8 any misimpression.  Half of them, roughly half of them

9 in Chowan and half of them in Perquimans, correct?

10 A. Right.

11 Q. And in order to build that, you're going to

12 have to build roads, lay pipeline, I mean the

13 underlying cables.

14 A. The collection lines.

15 Q. Collection lines and various other types of

16 infrastructure; is that correct?

17 A. Well, yes.  An example to your question, the

18 underground collection lines will be buried, and once

19 they are agricultural operations can continue right on

20 top of them just as they always have.  There's no real

21 change in the productivity of that -- agricultural

22 productivity of that area.

23 Q. Well a wind farm of this scale is not a

24 small-scale commercial use, is it?
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1 A. Well, it's a commercial use, but, you know, I

2 know as it qualifies in the ordinance it's rated as a

3 large utility scale, so, I would think on that, given

4 that it's a large utility scale.  But it is a

5 commercial use, obviously.

6 Q. But it's a large commercial use; that's what

7 you just said.  Is that correct?

8 A. Well, again, I'm just referencing an

9 ordinance which suggests that it's a large utility

10 scale project.

11 Q. Now the other thing that you testified about

12 with regard to -- well, that was consistency with the

13 land use plan.  I want to go back to harmony for a

14 minute.

15 You were allowed to testify that this was in

16 harmony.  Why do you think this is in harmony?  Could

17 you restate that?

18 A. Well, for the four items that you -- that we

19 read through together just moments ago.  For instance,

20 the first one says to encourage the continued use of

21 the land for agriculture, forestry and open space

22 purposes.  The wind farm that we propose would allow

23 for the continued use of these lands in agricultural

24 and forestry production.  And I'll believe you'll hear
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1 a little more from some other witnesses later, but

2 that's item number one that you read to me.  And we've

3 heard from many farmers, as well as owners of the

4 forestry land, that indicate that these revenues will

5 help them to diversify their incomes.  They will

6 provide revenue for their children, grandchildren,

7 which diversified revenues helps them to maintain their

8 agricultural practices.  So, again, that's an example

9 of what I think is a harmonious use.

10 Q. All right.  So your testimony is that the

11 amount of revenue that's going to be produced for the

12 people who are leasing these properties is relevant to

13 the concept of harmony?

14 A. What I'm saying is the landowner being able

15 to hold onto their land, this helps them to do that, to

16 keep the farms in the family, and it helps the area

17 continue to be used for the purpose that it is being

18 used for right now.

19 Q. All right.  I just wanted to make sure I

20 understood that we were talking about revenue.

21 A. And to that extent, the other point that you

22 made, that we read together as point three, to

23 encourage only those industries which are agricultural-

24 related, I would make the same point, that the turbines
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1 are agricultural related.  We've seen 50,000 of them

2 throughout the United States.  If you go to the Midwest

3 where the farms, the majority of the farms are in the

4 country, the breadbasket of this country that feeds the

5 country and the world, these wind turbines are

6 proliferated in the area, and it seems to be an

7 agricultural related use.

8 Q. There is no other wind farm in the country

9 that consists of 591 foot tall turbines, 105 - 591 foot

10 tall turbines in this compact an area, is there?

11 A. I am not aware of the dimensions of every

12 wind farm in the country, but I can tell you this, the

13 only real change in the agriculture occurs around the

14 base of the turbine, which once you're in operation

15 it's going to only utilize less than a quarter of an

16 acre, so that's the only area that is removed from

17 agricultural production.

18 Q. Well, I understand your point, but I guess

19 I'm asking the question that I asked you was -- you

20 said this is like other wind farms.  And I'm not aware

21 of any other wind farm in the country that's this big,

22 that has towers this tall and this many units in this

23 small an area.

24 MR. CAMPEN:  Objection.
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1 Q. And I'm asking you if you know of one?

2 MR. CAMPEN:  Objection.  He has already said

3 he doesn't know the dimensions of every wind farm in

4 the country, so I think (inaudible).

5 MR. MORRISON:  Your objection is the question

6 has been asked and answered?

7 MR. CAMPEN:  That's correct.

8 MR. MORRISON:  Yes, I think that -- unless

9 you want to change your opinion.  Do you know of

10 anything else?

11 A. No, sir, I do not.

12 MR. MORRISON:  I think we should move on, Mr.

13 Chairman.

14 Q. I just want to clarify a point.  You said you

15 prepared the application, correct?

16 A. It was prepared under my direction, yes, sir.

17 Q. And you said that the maximum height would be

18 591 feet?

19 A. Yes.

20 Q. I'm reading from page 3 of the application. 

21 It seems to say 599 feet.

22 A. Page 3 of the application.

23 CHAIRMAN:  For the record, what number are we

24 talking about?
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1 MR. BRIAN:  I'm sorry.  I'm asking -- the

2 question pending is, the application states that the

3 height is going to be 599 rather than 591 feet.  And I

4 appreciate that eight feet difference when we're

5 talking about almost 600 feet may not seem like a lot,

6 but I want to be clear as to what it is we're talking

7 about here.

8 CHAIRMAN:  Thank you.

9 A. Sure.  So if you look at the bullets under

10 there, you will see listed for each turbine.  For

11 instance the first bullet shows the Vestas 136.  And

12 that has a 591 foot tip height.  And if you look to the

13 next one, the Acciona turbine, it's listed as a 493

14 foot tip height.  The General Electric is listed as a

15 586 foot tip height, and then continuing, the Gamesa

16 126 is listed at a 542 foot tip height.  And the Gamesa

17 132, the last one on the list, is listed at a 591 foot

18 tip height.  So on that list you'll recall that the two

19 highest that I read were 591 foot tip height.

20 Q. Right.

21 A. So with respect to the sentence above it, it

22 may not be reading quite properly.  I would admit that. 

23 But what that is in reference to I think largely as I

24 recall is that we modeled the expert witness reports at
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1 the maximum possible scenario so that our modeling of

2 those was done very conservatively.

3 Q. Okay.  You just opened the door to a question

4 I wanted to ask.  And I thought it was the other fellow

5 who would answer it, but maybe it's you.  You talked

6 about the Vesta, the Acciona, the General Electric, the

7 Gamesa 126, the Gamesa 132.  Are all these going to be

8 used by Apex at this farm?

9 A. No, sir.  But I think it probably would be

10 better if you were to direct that question to our

11 engineer.

12 Q. All right.  So has a decision been made as to

13 what's going to be used?

14 A. No.

15 Q. All right.  So you don't know?

16 A. We do not know right now what turbine will be

17 used.

18 Q. Okay.  That helps me.  Thank you.

19 CHAIRMAN:  Do you have anymore questions?

20 MR. BRIAN:  I'm checking, checking my notes.

21 Q. Oh, yes.  This actually struck me as

22 interesting, very interesting.  You said that you have

23 filed for an FAA Determination of No Hazard; is that

24 correct?
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1 A. Correct.

2 Q. What other permits have you filed for?

3 A. Well, just to clarify, that's a

4 determination, and we have filed for it, as I

5 indicated.  But we have only -- the other permit we

6 have filed for is a Conditional Use Permit in

7 Perquimans County.

8 Q. All right.  So you've filed for a Perquimans

9 County permit -- a permit here and a permit for

10 Perquimans County?

11 A. Right.

12 Q. Have you filed for any Utilities Commission

13 permit?

14 A. We have not.

15 Q. Why have you not filed for your Corps

16 permits?

17 A. Again, that's a question that I would refer

18 to Dave Phillips, our Environmental Permitting

19 Director.  He would be happy to answer that for you.

20 Q. Why have you filed for the FAA permit?

21 A. Well, typically as you're doing your due

22 diligence to determine if a site is one that you would

23 continue to develop and continue to put capital

24 resources into, you try to determine if the broader

mailto:sgrahamassoc@gmail.com


184

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 area in which you hope to develop the project can

2 receive a Notice of a Determination of No Hazard.  So

3 we made that request, as I indicated, in April of 2014

4 and fully expecting that as part of the development

5 process that we would need to amend that request later

6 with more specific locations for the turbines.  And as

7 I indicated in my testimony, that's what we are hoping

8 to be able to do once we determine if the counties will

9 permit these locations.

10 Q. All right.  I have no further questions at

11 this time.  Thank you.

12 CHAIRMAN:  Thank you.

13 A. Thank you.

14 CHAIRMAN:  Do you have redirect?

15 MR. CAMPEN:  I have just a few questions on

16 redirect.  First I would like to ask that Giecek

17 Exhibits [1] through [4] be admitted into evidence.

18 CHAIRMAN:  Okay.  We will do.

19 REDIRECT EXAMINATION BY MR. CAMPEN

20 Q. Mr. Giecek, do you recall questions by Mr.

21 Brian about whether or not meteorological towers are

22 wireless communications towers?

23 A. Yes.

24 Q. And you testified in response to his

mailto:sgrahamassoc@gmail.com


185

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 questions that a Met tower collects meteorological

2 data, correct?

3 A. Yes.

4 Q. Where does that data go?  How is it used by

5 the company?

6 A. It goes via the fiber-optic cables that are

7 available on that site location and utilized by the

8 company to help determine increased sufficiency and

9 performance of the array.

10 Q. So the data is transmitted by underground

11 fiber-optic cable; is that your testimony?

12 A. That's correct, yes.

13 Q. And does -- do the Met towers include any

14 wireless communication facilities?  Is the data

15 transmitted wirelessly, or is it transmitted

16 underground by fiber-optic cable?

17 A. To the extent I'm aware it's transmitted by

18 fiber-optic cable.  It would be -- yeah, I mean it's

19 transmitted by fiber optic-cable, is the only thing

20 that I am aware of.  There is no other transmission.

21 Q. And there will be another witness, Mr.

22 Butler, I think you mentioned earlier, who is a lead

23 engineer.  He would be able to add further testimony

24 about that, would he not?
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1 A. He would.  Certainly.

2 Q. Now do you recall questions from Mr. Brian --

3 he has questioned you about your testimony about

4 harmony, whether the project would be in harmony in the

5 area?  Do you recall those questions?

6 A. Yes.

7 Q. And do you recall particularly his questions

8 about whether people would be able to earn revenue from

9 the towers and whether that was an indicator of

10 harmony?

11 A. Yes.

12 Q. And you testified I believe, did you not,

13 that people that were able to lease farmland would earn

14 revenue from Apex; is that correct?

15 A. Yes, sure.

16 Q. And was it further your testimony that --

17 what was your testimony about the amount of acreage

18 that would be devoted to the wind turbine on a farm

19 that was leased, in part, to Apex?

20 A. Can you repeat that for me, please?

21 Q. Yes.  For, let's say, a five acre piece of

22 agricultural land, if that piece of land hosted one

23 turbine, how much acreage would be devoted to the

24 turbine?
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1 A. For the turbine itself, that would be less

2 than a quarter acre.

3 Q. So with respect to the remaining land, would

4 the farmer continue to be able to use that for

5 agricultural production?

6 A. Absolutely.

7 Q. Now you testified in response to some

8 questions from Mr. Brian about the FAA Determination of

9 No Hazard and the Notice of Proposed Construction that

10 you filed in 2014.  Do you recall those questions?

11 A. Yes.

12 Q. And you testified, I believe I heard you say

13 that part of that purpose of filing early was to find

14 out if there were any obstructions that would prohibit

15 development of the project; is that correct?

16 A. That's correct.

17 Q. So you're trying to learn information about

18 whether there is any interference before you proceed;

19 is that right?

20 A. That's correct.

21 MR. CAMPEN:  Thank you.  That's all I have.

22 CHAIRMAN:  Thank you.

23 MR. BRIAN:  Just one question on recross.

24 .
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1 RECROSS-EXAMINATION BY MR. BRIAN

2 Q. Mr. Giecek, you testified, as I recall, that

3 one of the reasons you filed your construction plan

4 with the FAA was because of the fear that you were

5 going to interfere with the radar that's up in Norfolk;

6 is that correct, the naval radar?

7 A. No.  That wasn't one of the reasons, and it

8 wasn't motivated by fear in any way.

9 Q. Well, you were concerned about the radar. 

10 That's one of the things that was on your radar screen,

11 so to speak?

12 A. No.  We simply filed as a matter of practice

13 in the industry as you're determining whether or not a

14 site is feasible.  You would file with the FAA.  You

15 would also seek to determine whether the transmission

16 lines have the ability to carry the power that you

17 intend to put on them.  There are a lot of due

18 diligence steps that you do early in the process.  What

19 I did suggest, sir, afterward was that in the process

20 of this filing being active, which is it, that we have

21 come to understand through the Department of Defense

22 and the Navy that we need to look more closely at this

23 radar facility and conduct some technical tests in

24 cooperation with those parties to determine the nature
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1 of that radar.  And I might add additionally that one

2 of the other things we discovered through this process,

3 as I mentioned, the FAA and the Department of Defense

4 contacts those local military installations.  Part of

5 what we have gleaned from this process is that the

6 Naval and Air Force commanders that the DOD contacted -

7 - actually it's their air space I think -- Air Space

8 Commander might be the name.  But we received

9 information back from them that they did not see any

10 interference with flight paths with the proposed area

11 at Timbermill.  So there's a lot of really good

12 information that you discover through this inquiry

13 through the FAA.

14 Q. Do you know -- is it true that there is an

15 Executive Order from the President which forbids active

16 duty military officers from testifying against wind

17 projects?

18 A. I do not have any knowledge of such a thing,

19 sir.

20 MR. BRIAN:  Thank you.  That's all.

21 CHAIRMAN:  Thank you.  We're getting close to

22 eleven o'clock.  We're going to recess around eleven. 

23 I am going to open it up quickly for our Board if you

24 have any questions while it's fresh on your mind, do so
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1 now.

2 EXAMINATION BY THE BOARD

3 MR. MITCHENER:  One thing that I'm puzzled

4 about, you've gone quite a ways in this process, but at

5 this point you don't know what turbines you are going

6 to use.  Why is that decision not made?  Are you

7 expecting changes in the industry or refinement in the

8 state of the art?  I don't understand why this area is

9 sort of blurred or not concluded prior to you coming to

10 us.

11 A. I can answer that for you briefly and just

12 mention, too, that I think Tracy Butler would have some

13 perspective, our engineer, on this.  But to honor your

14 question, Mr. Commissioner, I would say that it has to

15 do a little bit with availability of turbines as well

16 as some commercial considerations.  But we're a little

17 ways away from securing all of the permits that would

18 be necessary, and so if we were to outright purchase

19 these turbines 18 months ahead of time or something of

20 that sort, and then you find out you don't receive your

21 permits, then you've just spent a lot of money that you

22 may not have a place to put the turbines.  So it's just

23 part of the development process that as you get closer

24 to obtaining the necessary permits the ability to
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1 assess the market and determine availability of some of

2 these turbines becomes more clear.

3 CHAIRMAN:  Any other questions?

4 DR. LAWRENCE:  In looking at the conversation

5 about the fiber optics and from the way you were

6 talking you would assume that the transmission of the

7 signal was electronic or with electricity, and I don't

8 see that.  That's a light.  So you aren't going to have

9 the same -- what was it that you had there that was

10 using fiber optics, the -- what was using the fiber

11 optics, the cables?

12 A. So when you bury the -- when you dig the line

13 between every turbine that contains the electrical line

14 you also co-bury with it at the same time a fiber-optic

15 cable.

16 DR. LAWRENCE:  Okay.  I was under the

17 impression you were trying to -- okay, I see what

18 you're saying.

19 CHAIRMAN:  Okay.  Any others?

20 DR. LAWRENCE:  That's it.

21 CHAIRMAN:  I am going to call a recess. 

22 Before I do I would like for the attorneys and the ones

23 who are going to present evidence and the entire staff

24 for a date for meetings in the future.  I think our
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1 Clerk has been trying to contact everyone to get back

2 with the Board.  We will need to have dates here

3 tomorrow night, so we can pick another date to continue

4 this process, but we will pick one tomorrow night.  And

5 if we don't have that information in, we're going to

6 pick the date anyhow, tomorrow night.

7 MR. BRIAN:  Do you want to know that now, or

8 do you want --

9 CHAIRMAN:  If you will give it to her tonight

10 or tomorrow during the day.

11 MR. BRIAN:  To the Clerk?

12 CHAIRMAN:  Yes.

13 MR. BRIAN:  Okay.

14 CHAIRMAN:  And she will forward it to us

15 tomorrow night so we can have a date.

16 Ms. Womble?

17 MS. WOMBLE:  Sure.

18 CHAIRMAN:  At this time I'm going to call a

19 recess of this meeting.  We will continue on at this

20 same location, Northern Chowan Recreation Center,

21 August 23rd.  It will be at 6:00 o'clock p.m. and

22 should run up to 11:00 o'clock, and hopefully we can

23 continue on.  Thank you.

24 Whereupon, the hearing was recessed at 10:56 p.m.
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STATE OF NORTH CAROLINA )
                              ) C-E-R-T-I-F-I-C-A-T-I-O-N
COUNTY OF PERQUIMANS          )

I certify that the foregoing is a correct

transcript from the record of proceedings in the above-

entitled matter.

Stephanie C. Graham, CVR-M                                           9/17/2016                                 
Stephanie C. Graham, CVR-M September 17, 2016
Court Reporter & Notary Public
Notary Public Number:  19940760073
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1 CHAIRMAN:  This quasi-judicial hearing is

2 coming out of recess.  At this time I would call on our

3 county attorney about going into closed session.

4 MR. MORRISON:  Mr. Chairman, members of the

5 Board.  Can everybody hear me?

6 RESPONSE:  No.

7 MR. MORRISON:  Can you hear me now?

8 Mr. Chairman, members of the Board, I am

9 asking that we go into closed session on a procedural

10 matter that was brought to my attention late this

11 afternoon.  Commissioner Mitchener is not present, and

12 for meritorious reasons he will not be able to attend. 

13 I need to advise you what the law is on that and what

14 your options are.  We will then come out, get the input

15 of Counsel from both sides and make decisions about

16 going forward.

17 DR. KEHAYES:  Do we have to move to go into

18 closed session?  So moved.

19 CHAIRMAN:  This would be in accordance to

20 143-318-11-A-3, attorney/client consultation.  Would

21 you include that?

22 DR. KEHAYES:  Yes, sir.

23 CHAIRMAN:  Okay.  All in favor raise your

24 right hand.  All opposed.
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1 CLERK:  That was unanimous.

2 CHAIRMAN:  We'll be back shortly.

3 (Board of Commissioners went into closed door

4 session 6:11 - 6:56 p.m.)

5 CHAIRMAN:  Without objection, we're coming

6 out of closed session?

7 DR. KEHAYES:  So moved.

8 CHAIRMAN:  All in favor raise your right

9 hand.

10 CLERK:  That was unanimous.

11 CHAIRMAN:  Okay.  At this time if the

12 Applicant would call his next witness.

13 DR. KEHAYES:  Mr. Chairman, I'm going to move

14 that we continue this meeting, recess this meeting. 

15 Commissioner Mitchener is a representative of District

16 2 in which most of the wind turbines that will be in

17 Chowan County are located.  So I think as he represents

18 people that are most affected by that, that it's

19 appropriate to recess until he can be in attendance.

20 CHAIRMAN:  Okay.  There's a motion on the

21 floor --

22 MS. WOMBLE:  If you are recessing you have to

23 recess to a date, time and location particular.

24 MR. WINBORNE:  Mr. Chairman.
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1 CHAIRMAN:  Yes.

2 MR. WINBORNE:  I raise an objection to the

3 recess.  I know it's a medical issue for Mr. Mitchener,

4 but we also have a member on the Board who legally

5 can't serve here, and he also can't vote in this

6 meeting.  So one is a medical issue, one is a legal

7 issue, but he does not have the chance to represent his

8 people either.  We have everything in position to move

9 forward, and I plan to vote against the recess.

10 MR. MORRISON:  Mr. Chairman, if there is not

11 any further discussion, my recommendation would be

12 first vote on whether or not to recess because of the

13 Commissioner's absence.  And then if that motion fails,

14 we will proceed.  If that motion passes, before you

15 leave here you must set a time, date and place as to

16 when the meeting would resume.

17 MR. CAMPEN:  Mr. Chairman, may we have the

18 opportunity to respond?

19 CHAIRMAN:  One moment, please.  I don't think

20 we're finished deliberating the motion here.

21 Is there any other discussion on this motion?

22 DR. KEHAYES:  Well, as to Commissioner

23 Winborne's objection, the absence of one of the

24 Commissioners because of a legal issue is fixed.  He
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1 will never be able to sit on this.  The absence because

2 of medical issues is temporary, and he will be able to

3 retain his seat.

4 MR. WINBORNE:  I object to that.  You do not

5 know whether it's temporary or permanent.

6 CHAIRMAN:  Any other board members that would

7 like to debate this motion?

8 MR. BONNER:  Mr. Chairman, I have to -- with

9 respect to what was said earlier in reference to his

10 constituency, and I would have to vote as well to -- in

11 favor of recess.

12 DR. LAWRENCE:  My vote will speak for me.

13 CHAIRMAN:  Pardon?

14 DR. LAWRENCE:  My vote will speak for me.  If

15 we allow the vote, I will vote my opinion.

16 MR. CAMPEN:  Mr. Chairman, Henry Campen on

17 behalf of the Applicant.  I thank you for this

18 opportunity.  I just want for the record for it to be

19 clear that the Applicant is ready to proceed this

20 evening with the missing Commissioner, Mr. Mitchener,

21 being able to read the transcript and listen to the

22 audio and then participate at the continuation of this

23 proceeding, which we have talked about being later in

24 September.  In the alternative, we are prepared to go
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1 forward with five voting members instead of six.  In

2 either event we would like to like to proceed.  We have

3 a great number of people who have come a great distance

4 and at great expense to our client to be here, and we

5 would like to move forward with this proceeding.  So

6 thank you for the opportunity.

7 CHAIRMAN:  So noted.

8 MR. BRIAN:  Mr. Chairman, the Opponents would

9 object to moving forward at this time without the

10 missing Commissioner.  We don't think it's adequate due

11 process for the Commissioner to review tapes.  If he is

12 going to be a member of this Commission and he's going

13 to move forward with the case then he ought to be here

14 and be able to be heard.  I appreciate what Mr. Campen

15 said about the -- his people being here, but keep in

16 mind they are all moving to Perquimans tomorrow, so

17 they had to be here anyway.  And they're going to be

18 here tomorrow.  There's no great extra expenses

19 involved here, including for us.  I mean we drove up,

20 drove back, drove back up again this evening.  I

21 appreciate the inconvenience of that, but what's more

22 important is that our -- is that our clients are

23 afforded their due process rights, so we would object

24 to that.
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1 CHAIRMAN:  Thank you.

2 MR. MORRISON:  If I may, Mr. Chairman.

3 CHAIRMAN:  Yes.

4 MR. MORRISON:  Mr. Campen, is that correct

5 that you folks have to be in Perquimans tomorrow?

6 MR. CAMPEN:  Yes, sir, we have two days of

7 hearings in Perquimans beginning tomorrow.

8 MR. MORRISON:  Thank you.

9 MR. CAMPEN:  The concern is if we don't

10 proceed this evening -- of course we're an hour past

11 our short time already.  We have a lot to get through. 

12 And in order to get this case completed, our case in

13 chief completed, we need tonight to do that in order to

14 finish this case in a reasonable period of time.  I

15 know that this Board has been dealing with this for a

16 long time, and my guess is, would like to have it

17 resolved as well.

18 MR. MORRISON:  Thank you, sir.

19 CHAIRMAN:  Okay, I'll bring it back to our

20 Board.  Any other discussions since the attorneys have

21 spoken?

22 (No response)

23 All in favor of the recess and the motion,

24 raise your right hand.  All opposed.
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1 CLERK:  The motion passes four to one.

2 CHAIRMAN:  I need to set a time.  Would you

3 pass the calendar, please?

4 MR. CAMPEN:  Mr. Chairman, if I might, while

5 you're considering rescheduling --

6 CHAIRMAN:  Yes, sir.

7 MR. CAMPEN:  We have talked this evening or

8 this afternoon about dates to resume the hearing in the

9 last week in September.  We would like to suggest we

10 commence on the 26th.  We talked about that at the

11 recess, with Mr. Brian.

12 MR. BRIAN:  No objection to that, Your Honor. 

13 We will be glad to start up on the 26th, 27th and 28th

14 in the month of September, and maybe the 29th.

15 MR. CAMPEN:  Yes, that week.

16 CHAIRMAN:  Thank you both of your agreement

17 with that date.

18 MR. BONNER:  What were those dates again,

19 26th, 27th and what?

20 CHAIRMAN:  I would just plan on the whole

21 week, 26th through the 30th.

22 MR. WINBORNE:  Mr. Chairman, you haven't even

23 asked the Board members can they meet those dates.

24 CHAIRMAN:  That's what I'm getting ready to
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1 do.  I'm going to ask you to pull your calendars out

2 and look at it.

3 MR. WINBORNE:  If one of us happens to be on

4 vacation that week I guess that would put it off again.

5 CHAIRMAN:  Yes, sir, I guess it would, but as

6 this was an unforeseen situation tonight, I think a

7 vacation may be -- that's something you can decide on

8 now.  I would hope it would be on your calendar.

9 DR. KEHAYES:  Mr. Chairman, I would prefer we

10 start on Tuesday the 27th.

11 MR. WINBORNE:  What do you mean by start on

12 the 27th?

13 DR. KEHAYES:  That we come out of recess on

14 Tuesday, September 27th, 6:00 p.m. at the Swain

15 Auditorium.

16 MR. CAMPEN:  Mr. Chairman, if I might weigh

17 in just one more moment, we can't finish this case

18 without additional time.  We need the 26th.  We need

19 four days.

20 DR. KEHAYES:  In that case I will rescind the

21 request.  26th --

22 MR. CAMPEN:  27th, 29th and 29th.

23 MR. BRIAN:  No objection.  We'll be here the

24 26th, 27th, 28th and 29th.
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1 MR. WINBORNE:  I presume we are going to

2 start at six o'clock.

3 DR. KEHAYES:  Six o'clock Swain Auditorium.

4 CHAIRMAN:  Other Commissioners?

5 MR. WINBORNE:  I'm assuming this place

6 wouldn't be available on account of schools, at that

7 time; is that correct?

8 CHAIRMAN:  It probably could be, but it's

9 going to be a lot more trouble for staffing and

10 schools.  Swain would be open.

11 How about staff now?  We've got the Planner,

12 Court Reporter, Attorneys.

13 29th and 30th, Planner.  Okay.

14 MS WOMBLE:  Elizabeth will not be available

15 the 29th and 30th, which means if the Board or either

16 party has additional questions for her they will need

17 to call her earlier in the week.  I have talked to both

18 parties about this prior to tonight's meeting.  They

19 are aware of that, and neither party had an objection

20 to her absence at the end of that week and would agree

21 that she could be called out of order if the Board had

22 questions or either party had questions for her.

23 CHAIRMAN:  Both attorneys hear that?

24 MR. BRIAN:  Yes.  We do not object to that.
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1 CHAIRMAN:  You do not object.

2 MR. CAMPEN:  I did not hear that.

3 MS. WOMBLE:  I said Elizabeth, Ms. Bryant,

4 would be absent the end of the week, the 29th and 30th

5 and that both parties agree that she could be called

6 out of order.

7 MR. CAMPEN:  Yes, we agree to that.

8 CHAIRMAN:  Okay.  I will set the time at 6:00

9 p.m. at Swain.  Since it's going to be so long, do you

10 think we should go a little earlier, at 5:00.  Are you

11 all okay with that this time?

12 DR. LAWRENCE:  Say that again.

13 CHAIRMAN:  Are you okay to start at 5:00, get

14 as much in as possible.

15 DR. LAWRENCE:  I can get here --

16 Monday/Wednesdays I can be here at 5:00. 

17 Tuesday/Thursdays at 6:00.

18 CHAIRMAN:  We're going to stay with 6:00.

19 MS. WOMBLE:  He said we could do Monday at

20 5:00 p.m.

21 CHAIRMAN:  Monday?

22 MS. WOMBLE:  Monday, the 26th.

23 MR. MORRISON:  Then when you recess on Monday

24 you can announce the time.
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1 MS. WOMBLE:  The time for Tuesday.

2 CHAIRMAN:  Okay.  So I don't have to set all

3 dates?

4 MS. WOMBLE:  No.

5 CHAIRMAN:  We'll be recessed, and I need a

6 motion to recess until Monday, September the 26th at

7 5:00 p.m., Swain Auditorium in Edenton, North Carolina.

8 DR. KEHAYES:  You need a motion for that?

9 CHAIRMAN:  Time, 6:00 p.m., 26th of

10 September, Swain Auditorium.

11 CLERK:  5:00 p.m..

12 CHAIRMAN:  I mean 5:00 p.m., sorry.

13 DR. KEHAYES:  5:00 p.m.

14 CHAIRMAN:  Any discussion?  Mr. Lawrence. 

15 All in favor, raise your right hand.  All opposed.

16 CLERK:  The motion passes four to one.

17 CHAIRMAN:  We're going into recess.  I

18 apologize to the public for your wait, but this is

19 unforeseen.  Thank you.

20 (Off the record 7:10 p.m.)

21

22

23

24
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STATE OF NORTH CAROLINA )
                              ) C-E-R-T-I-F-I-C-A-T-I-O-N
COUNTY OF PERQUIMANS          )

I certify that the foregoing is a correct

transcript from the record of proceedings in the above-

entitled matter.

Stephanie C. Graham, CVR-M                                          9/24/2016                                 
Stephanie C. Graham, CVR-M September 24, 2016
Court Reporter & Notary Public
Notary Public Number:  19940760073
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CHOWAN COUNTY BOARD OF COMMISSIONERS' HEARING
ON TIMBERMILL WIND, LLC APPLICATION

FOR CONDITIONAL USE PERMIT
TO OPERATE A LARGE (UTILITY SCALE) WIND ENERGY FACILITY

IN CHOWAN COUNTY, NORTH CAROLINA

DATE:   SEPTEMBER 26, 2016

APPLICANT:   TIMBERMILL WIND, LLC
  APEX CLEAN ENERGY HOLDINGS, LLC

APPEARANCES:   Henry Campen, Esquire
  Katherine Ross, Esquire
  Steve Weber, Esquire
  Parker Poe Adams & Bernstein, LLP
  Raleigh & Charlotte, North Carolina

OPPOSITION:   PATRICK & LYNN FLYNN and
  various other opponents

APPEARANCES:   William J. Brian, Jr., Esquire
  Megan Gemunder, Esquire
  Morningstar Law Group
  Morrisville, North Carolina  27560

BOARD OF COUNTY COMMISSIONERS:
  CHAIR: D. Keith Nixon
  Vice-Chair:  Dr. Alex Kehayes
  Greg Bonner
  Emmett Winborne  (Not present)
  John Mitchener
  Dr. Lawrence Ellis

County Manager:  Kevin Howard
County Planner:  Elizabeth Bryant
County Clerk:   Susanne Stallings

APPEARANCES:   Lauren E. Arizaga-Womble, Esquire
  John S. Morrison, Esquire
  The Twiford Law Firm
  P.O. Drawer 99
  Elizabeth City, NC  

COURT REPORTER:  Stephanie C. Graham, CVR-M
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I-N-D-E-X

HEARING ON MOTION TO CONTINUE: 6

EXAMINATION OF THE WITNESSES

DIRECT CROSS REDIRECT RECROSS

TRACY BUTLER  
  BY MR. CAMPEN  25   84
  BY MR. BRIAN  63   91
  BY THE BOARD

JOHN HECKLAU
  BY MS. ROSS  106   157
  BY MR. BRIAN  136
  BY THE BOARD  160

ROBERT O'NEAL
  BY MR. WEBER  164
  BY MR. BRIAN  180
  BY THE BOARD  187

DAVID PHILLIPS
  BY MR. WEBER  196
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1 CHAIRMAN:  The CUP Hearing is back in

2 session.  Commissioners, in front of you there is a

3 letter.  I would like to ask the Clerk to read the

4 letter.

5 CLERK:  The letter states, "Dear Fellow

6 Commissioners:  Please excuse me for the public

7 hearings this week.  I have some personal medical

8 issues I am dealing with that will prevent me from

9 being able to attend.  I apologize for any

10 inconvenience this may cause.  Sincerely, Emmett

11 Winborne."  It's dated September 26, 2016.

12 CHAIRMAN:  Commissioners, we need to address

13 this first before we proceed.  How do you want to

14 address it.  This could be he could be excused from the

15 meeting.  He will not be recused, but excused so that

16 he could participate as long as he is able to see the

17 evidence from the transcripts, and we can decide on

18 that later.  But for now we need to excuse or not.

19 DR. KEHAYES:  Mr. Chairman, you had a

20 conversation with David Owens with regard to this

21 issue; is that correct?

22 CHAIRMAN:  I have not.

23 KEHAYES:  You have not?

24 CHAIRMAN:  I have read what Mr. Owens
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1 presented to us in our work session.  I have had

2 conversations with our attorneys, and if you wish to

3 ask them any questions you may.  If you do not excuse

4 Mr. Winborne it would be like a public meeting.  His

5 vote would count as a yes for each thing that we vote

6 on tonight.  Is that correct?

7 MS. WOMBLE:  That's correct.

8 DR. KEHAYES:  Repeat that, please.

9 MS. WOMBLE:  If you do not excuse his

10 attendance of tonight's meeting, his absence --

11 anything that you vote on from this point forward, his

12 absence will count as a yes vote.

13 DR. KEHAYES:  Thank you.  So you're asking if

14 we accept --

15 CHAIRMAN:  Yes, this letter to excuse him

16 from --

17 DR. KEHAYES:  -- his request for him to be

18 excused?

19 CHAIRMAN:  Yes, for this week.

20 DR. LAWRENCE:  Are we going to vote on it? 

21 Is this a voting issue?

22 CHAIRMAN:  Yes, sir.  We are going to have to

23 have a vote either way.

24 MR. BRIAN:  Excuse me, Mr. Chairman, are we
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1 allowed to be heard on this, because it seems like his

2 absence is going to have an effect on everything else

3 the same way that -- 

4 CHAIRMAN:  I'm going to keep it as a Board

5 decision tonight.  Thank you.

6 MR. BRIAN:  So we -- we have a witness here

7 who would like to heard.

8 CHAIRMAN:  I'll keep it as a Board decision

9 right now.

10 DR. KEHAYES:  Commissioner Winborne has

11 requested to be excused.  As I stated in a previous

12 meeting, the absence of Commissioner Mitchener reduced

13 the representation of District 2 citizens.  The absence

14 of Commissioner Winborne and the recusal of

15 Commissioner Smith means that District 1 does not have

16 a vote on this issue, if we vote on something tonight. 

17 I am uncomfortable with this situation, but I realize

18 we've got to make some progress on this issue, and I

19 would move that we accept Commissioner Winborne's

20 request to be excused.

21 CHAIRMAN:  There's a motion on the floor. 

22 Any more discussion?  All in favor, raise your right

23 hand.

24 CLERK:  That was unanimous.
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1 CHAIRMAN:  Thank you.  Next, I see that we

2 have a Motion to Continue.

3 DR. LAWRENCE:  I'm having a terrible time

4 hearing, Mr. Chairman.  I can't hear you.

5 CHAIRMAN:  You can't hear me.  Do I need to

6 speak louder?

7 DR. LAWRENCE:  There's an echo effect. 

8 Something is wrong.

9 DR. KEHAYES:  We need some more treble, if

10 anyone knows how to give us that.

11 CHAIRMAN:  Donald, can you work on it?  Do I

12 need to speak louder?

13 DR. LAWRENCE:   It's not a problem with the

14 volume.  It's the echo.  I can't understand what you're

15 saying.

16 CHAIRMAN:  Maybe I need to back it off a

17 little bit.  Is that better?

18 DR. LAWRENCE:  It is actually better.

19 CHAIRMAN:  Okay.  I'll stay away from it.

20 Can you hear me, Susanne?

21 Okay.  Mr. Brian, we have a Motion here.  I'm

22 going to allow five minutes for argument.

23 MOTION TO CONTINUE HEARING

24 MR. BRIAN:  Yes, Mr. Chairman.  We made a
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1 Motion to Continue based on the letter that we received

2 from the County Attorney which he indicated that it was

3 the intention of the Board to run the hearings tonight,

4 tomorrow, all day Wednesday and not on Thursday.  When

5 we were in the last hearing we had indicated we would

6 be available Monday, Tuesday, Wednesday and Thursday. 

7 And we specifically have a witness who is coming from

8 Salisbury, Maryland.  He cannot be present any day but

9 Thursday because he teaches a class on Monday, Tuesday

10 and Wednesday afternoons.  We have people who are

11 unable to come during the day because they have jobs. 

12 We have -- therefore, we made a motion to continue the

13 hearing, the entire thing, until the week of the 31st

14 of October.  That will get you beyond the Board of

15 Adjustment hearing.  And it would also give you a

16 clean, clear week in which to get all these people --

17 because it's my understanding that the reason we're not

18 coming on Thursday is because one of the members of the

19 Board has a conflict and has to be out of town that

20 day.  So alternatively we could do the turbine

21 Timbermill case for a couple of days.  I don't think we

22 can go on Wednesday during the day.  We can go in the

23 evenings for these three days with the Timbermill case,

24 and then pick up our case later on when we can have a
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1 Thursday, because our guy just can't be here any day

2 but Thursday or Friday.  And we've been telling the

3 county attorneys this for weeks.  We've been talking

4 about this.

5 Now, Mr. Winborne's absence creates yet

6 another problem for us.  Because at the last hearing we

7 objected to less than a full board, and we object

8 strenuously to the notion that Mr. Winborne is going to

9 sit for three or four days for six hours a day

10 listening to tapes about what's going on.  And as I

11 said, we have a witness here who would like to be

12 heard, with your permission, to talk about this lack of

13 representation from District 1 issue.  He feels like

14 that is a very important point.  So with all these

15 matters put together, we would request that you

16 continue this matter to a date when everybody can be

17 here.  And there's no compelling reason to go forward

18 tonight.  They're not going to finish in Perquimans

19 until late October.  And so this project is not going

20 anywhere anytime soon.  So I appreciate that everybody

21 is here.  I'm here.  I drove all the way from Raleigh

22 this afternoon or from Durham.  But I, on the other

23 hand, I have to do what is best for my client who is

24 adamant that he does not want to go forward with less
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1 than a full Board, and we would like to have a Thursday

2 night hearing one way or the other in order to get our

3 witness here to be heard.  So that's our position.

4 CHAIRMAN:  Thank you.  Mr. Campen?

5 MS. ROSS:  Mr. Chairman, Katherine Ross. 

6 I'll be arguing the motion on behalf of Timbermill, or

7 the response to the motion, I should say, on behalf of

8 Timbermill.

9 We think this is a pretty simple matter for

10 the Board.  The motion before you is to continue this

11 hearing from this evening.  The Opponents have

12 indicated that there is not proper notice.  I think

13 it's clear from the transcript that we have provided --

14 the court reporters were nice to expedite over the

15 weekend -- that this hearing was properly noticed at

16 the end of the last hearing session for five o'clock in

17 this auditorium on this date.  It's also clear that the

18 Board has the obligation to, when it recesses, announce

19 the date and time and location that the hearing is

20 going to be heard.  It doesn't have an obligation to

21 set it for the next or following week.  As a courtesy

22 the county attorney notified us that the Board was

23 considering having a Wednesday day hearing.  They

24 wanted to give people an equal opportunity to arrange
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1 schedules to be here.  So we would argue that the

2 opponents motion really misconstrues both the facts and

3 the law.  There's not a requirement for any further

4 notice for the hearing to go forward tonight.  There's

5 not a requirement for at the end of tonight for you to

6 do anything but recess pursuant to an in open session

7 announcement of the next date and time that you want to

8 continue or alternatively not and then have to public

9 notice it.  There's no 48 hour requirement.  There's no

10 reason we cannot continue tomorrow evening and there's

11 no reason we cannot start Wednesday morning.  The

12 Opponent's Motion also talks about the inconvenience to

13 their clients and to the people there.  We have here

14 for Timbermill a number of representatives that have

15 traveled a great distance and have rearranged their

16 schedule on multiple times, in multiple ways in order

17 to be here.  We believe that in fairness under the

18 county ordinance that we proceed this evening, we

19 proceed tomorrow evening, if that's the pleasure of the

20 Board at the end of the night, and we proceed on

21 Wednesday.  And then we can see where we are and where

22 we need to go from there.  Thank you.

23 CHAIRMAN:  Does the Board --

24 MR. CAMPEN:  Just briefly, Henry Campen, on
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1 behalf of Timbermill.

2 CHAIRMAN:  Hold on, Mr. Campen.  Madam Clerk,

3 are you keeping this time for me?

4 If you can make it brief.

5 MR. CAMPEN:  Yes, very brief.  With respect

6 to the business about Commissioner Winborne reading the

7 transcript.  The case law in North Carolina is very

8 clear.  There was a recent case, Dellinger, which I

9 have provided to the county attorney which makes it

10 clear if a Commissioner is absent, he or she can read

11 the transcript and still vote and participate.  Thank

12 you.

13 CHAIRMAN:  Okay, Board members --

14 MR. BRIAN:  I'm sorry, Mr. Chairman.  We're

15 asking Mr. Winborne to read 24 hours of transcript.

16 CHAIRMAN:  We're going to move on here. 

17 Madam Attorney, it's been said that you did not

18 respond.  Do you want to comment.

19 MS. WOMBLE:  I would comment and just state

20 that all my correspondence to both parties about

21 scheduling was to give both the Applicant and the

22 Opponents an opportunity to communicate what their

23 availability would be.  There is a lot that goes into

24 preparing witnesses, and all of my communications was

mailto:sgrahamassoc@gmail.com


12

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 that all scheduling would be subject to Board approval. 

2 I was not aware that there was a particular witness by

3 the Opponent that was only available on Thursday

4 afternoon.  I'll just note from the transcript, which

5 Susanne has a copy available for the Board, if you

6 desire.  It's page 8.  And Mr. Brian responded to the

7 question about availability for this week, he said, No

8 objection.  We will be glad to start up on the 26th,

9 27th and 28th in the month of September, and maybe the

10 29th.  Now we'll note that the 29th is Thursday of this

11 week.  At no time was I aware that a particular witness

12 was only available on Thursday.  I was aware, as you

13 will see from the correspondence, that his witnesses

14 were available on Wednesday and Thursday.  When I sent

15 the letter advising about the possible change -- and

16 you would have to decide to recess and come back on

17 Wednesday.  I sent that letter.  That was to give

18 everyone an opportunity to plan accordingly so that

19 they could have all the witnesses available.  My

20 understanding would be that if we had -- if there were

21 two evenings and a full day of hearings there would

22 probably be enough time for the Opponent to put on the

23 majority, if not all, of their case.  Again, any

24 scheduling is completely in the Board's discretion. 
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1 And of course the only information that the Board had

2 was the transcript of the last hearing, which was

3 August 23rd.  So in terms of the availability of a

4 witness only on Thursday, I was not aware of that

5 information.  But I communicated all the information

6 that I had to the Board.

7 CHAIRMAN:  Board members, this is in your

8 court.  How do you want to proceed?

9 DR. KEHAYES:  I'd like to proceed first

10 really understanding.  It's difficult to hear.  I

11 apologize for the acoustics, but I think the sound

12 system is not very good either.  So what is the pivotal

13 time period initiative that we're presented with here? 

14 Can we have that narrowed down exactly, what segment of

15 time that is not being granted that is requested by the

16 Opponent?

17 MR. BRIAN:  Thursday evening.

18 DR. KEHAYES:  Thursday evening.

19 MR. BRIAN:  Or Thursday in the afternoon. 

20 We've got this guy coming from Salisbury, Maryland.

21 DR. KEHAYES:  He could be here Thursday?

22 MR. BRIAN:  He could be here Thursday this

23 week, or he could be here Thursday of another week.

24 DR. KEHAYES:  And right now we're not
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1 scheduled for Thursday.

2 MR. BRIAN:  Mr. Flynn, when can he be here?

3 MR. FLYNN:  Thursday afternoon.

4 CHAIRMAN:   If you can remember when we had

5 deliberations when we were discussing the time we asked

6 about this particular week, and both attorneys agreed

7 that this week, Monday, Tuesday and Wednesday would

8 work.  And Mr. Lawrence said at that time he could not

9 be here Thursday.

10 MS. WOMBLE:  At the last -- on the 23rd he

11 said originally he believed he could be here on

12 Thursday.  And then I believe it was unexpected.

13 DR. LAWRENCE:  I have gone back and changed

14 my flight schedule and everything else.  Now I don't

15 mean any harm, and I'm not apologizing.  I've got a

16 contract, and I work for somebody else.  Now I've given

17 you Monday from five to eleven, Tuesday from five to

18 eleven, eight to whatever time you want.  And I leave

19 out of here Thursday morning.  I've got a flight out at

20 five in the morning.  And I don't know what you want,

21 but there's only so much I can give to you.  I didn't

22 know that I needed to be here Thursday.  Like I said,

23 I've already gone through the process of changing my

24 flight schedule.  I've got another job here.  I'm
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1 sorry.

2 MR. BRIAN:  I'm not blaming you, sir.  I'm

3 just saying from our understanding, and we went through

4 all this back in August, I guess it was, was that we

5 were going to go Monday, Tuesday, Wednesday and

6 Thursday of this week.  It was my assumption we would

7 go through Thursday.  This witness has always been

8 presented as going on Thursday.  And you're right, I

9 don't want to misconstrue what we're going through

10 here.  You can follow along.  All witnesses can be

11 available on Wednesday and Thursday ever since we

12 started talking about having these hearings.  And we

13 didn't think there was any problem with Wednesdays and

14 Thursdays.  And if there may be some unclarity with

15 that, for that I apologize.  When she told us that

16 possibly we would not meet on Thursday night of this

17 week, I immediately responded that day with a letter

18 saying that that wasn't going to work for us.  We

19 needed a Thursday night.  And so I -- and that doesn't

20 even address Mr. Winborne's situation, which I think is

21 over the top in terms of what it is you're asking him

22 to do, and we believe it is not fair at this point.

23 MS. ROSS:  Mr. Chair, if I may, I would

24 reiterate what Ms. Womble has said, that the transcript
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1 is clear about the dates that this Board intended to

2 hear this matter.  We can proceed.  We can proceed this

3 evening, we can proceed tomorrow evening, and we can

4 proceed on Wednesday, as Commissioner Lawrence has

5 pointed out, all day long for as long as we need.  And

6 then determine where we are and where we need to go

7 after that.  This is not -- that's why we think this

8 Motion to Continue for this evening is a simple denial,

9 because we can proceed.  We are here.  Everyone that

10 needs to be here is here.  And we can proceed tonight,

11 tomorrow and Wednesday through the day and into the

12 evening if this Board so chooses.

13 MR. BRIAN:  With due respect, everybody we

14 need is not here this evening.  Mr. Winborne is not

15 here.  And with regard to all day Wednesday, that came

16 out of the blue as well.  You never said people were

17 supposed to be here during the day.  And these folks

18 have jobs, as was pointed out by the Honorable

19 Commissioner.  And so they didn't -- we do not have

20 professional expert witnesses here.  We don't have

21 people who are consultants who do nothing but respond

22 to the sound of our voice and the thinking of our

23 change.  They are coming for the most part on their own

24 speed and on their own expense to testify here, and we
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1 have to work with their schedules.

2 MS. ROSS:  And I would just point out it's

3 been known for a month.  It's been known since August

4 23rd what the schedule was, and the Motion was filed on

5 Friday, and here we are.

6 MR. BRIAN:  It's been known for a month we

7 were going to go on Thursday.

8 CHAIRMAN:  We can be here all night

9 discussing it.  We obviously have a motion here.

10 MR. BONNER:  Mr. Chairman, I was advised to

11 be here the 26th, 27th and 28th.  I'm here.

12 CHAIRMAN:  I'm like you I was advised of this

13 today.  Mr. Lawrence, is there any possibility that if

14 we do continue on through Thursday that you could read

15 the transcript also, what happens on Thursday?

16 DR. LAWRENCE:  If need be.  But my question

17 concerning -- if you want to get wrapped up in this

18 thing or get something done within a period of time,

19 I've got all night tonight.  We can pull an all-

20 nighter.  So don't jam this up with you've got to have

21 me here Thursday.  As far as I'm concerned you've got

22 from five to seven in the morning today.  You've got

23 from five to seven the next day and five to seven the

24 next day.  You can do it any way you want.  But there's
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1 enough time afforded here if that's what your concern

2 is.  What's the concern here?  What's the reason for

3 Thursday?  What's that about?

4 CHAIRMAN:  He's asking -- his witness is not

5 available until Thursday.  Madam Attorney, read again

6 what we said at the meeting, because I want to be sure. 

7 My schedule is Monday, Tuesday and Wednesday.  We said

8 it would possibly go into Thursday, but I don't

9 remember saying that in the meeting that we were going

10 to go into Thursday, but I didn't say for sure what

11 time after tonight.

12 MS. WOMBLE:  That's right.  Susanne has

13 copies of the transcript, which I think it might be

14 helpful for the Board to review.  It's not extremely

15 lengthy.  And there is lots of discussion about

16 scheduling and availability.  The very last -- if you

17 go to page 11, which is toward the very end of the

18 transcript, and you will see an exchange between myself

19 and Mr. Morrison, you need to recess for Monday.  And

20 then I said, "The time for Tuesday."  And you asked if

21 you had to set all the dates.  And I said, "No."  You 

22 had to announce the time, the date and the location at

23 the recess.  That is the notice that is required is

24 that when you recess the meeting you announce the date,
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1 time and location of the next meeting.  If you go

2 through the rest of the transcript, there is a section

3 about availability, the planner's availability.  If the

4 Board or the Applicant or the Opponent had questions

5 for her that we would need to call her out of turn.  So

6 there was lots of discussion about availability.  The

7 portion I read to you earlier was on page 8.  But

8 specifically if you start at line 7 and continue to 14,

9 I think that is the specific section I was talking

10 about with regards to being able to start up.

11 And you have the whole transcript in front of

12 you.  I believe Mr. Brian at the end of page 9 that he

13 is saying he will be here Monday through Thursday.  And

14 Mr. Campen said the same thing.  That being said, you

15 have the transcript before you.  The meeting was

16 recessed until today.  If there is an issue for

17 Thursday it's in your discretion with a motion to

18 continue to move forward tonight and to address that

19 issue when it becomes an issue.  We can recess the

20 meeting tonight to a time and date and location certain

21 which can be tomorrow if that's what the Board desires. 

22 And it could be Wednesday if that's what the Board

23 desires.  And if you desire to continue on to Thursday

24 and have Mr. -- at which point I believe Mr. Brian said
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1 his witness could be available, and Mr. Lawrence would

2 be out of town.  He could read the transcript from that

3 witness upon his return.

4 CHAIRMAN:  Okay.  I'm reading on page 12, by

5 the Chairman.  Okay.  So I don't have to set all dates? 

6 Ms. Womble said, No, I don't have to set all the dates.

7 MS. WOMBLE:  That's correct.

8 CHAIRMAN:  You stated that both attorneys

9 said they could be here through Thursday.  That doesn't

10 mean that we're going to go into Thursday.  That

11 doesn't mean we're going to be -- that we're holding

12 it.

13 MS. WOMBLE:  Scheduling is completely in the

14 discretion of the Board.  When you recess the meeting

15 and when you are here is completely in your discretion.

16 CHAIRMAN:  Getting all of us in the time

17 frame that we have is very difficult.  That's why we

18 set aside all day Wednesday.  Is it fair to say that

19 all day Wednesday was set aside?

20 MS. WOMBLE:  I sent a letter.

21 CHAIRMAN:  Okay.  I say we move forward, but

22 it's the Board's decision.

23 DR. LAWRENCE:  When did you send that letter,

24 Lauren?
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1 MS. ROSS:  September 9th.

2 MS. WOMBLE:  I sent it on September 9th, and

3 it is attached to the Motion to Continue if you did

4 want to see that correspondence.  And if you will note

5 that at the bottom I said, the last few sentences it

6 says, "It is unclear at this time whether or not the

7 Board will return on Thursday.  Accordingly, please

8 make arrangements with your clients and witnesses.  Any

9 further scheduling will be determined the week of the

10 26th.  And so all my correspondence was directed at

11 scheduling.  August 29th was in the discretion of the

12 Board and that the Board would make that determination.

13 MR. BONNER:  Mr. Chairman, I move we proceed

14 with this public hearing tonight, as scheduled.

15 CHAIRMAN:  There is a motion on the floor. 

16 Would that be to deny the motion from the opposition?

17 Would that be the same thing?

18 MR. BONNER:  Yes.

19 CHAIRMAN:  Okay.  Any discussion on his

20 motion?

21 DR. LAWRENCE:  Let me hear it.

22 DR. KEHAYES:  Repeat the motion, please.

23 CHAIRMAN:  Madam Clerk, would you read the

24 motion?
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1 CLERK:  The motion was to move forward with

2 the hearing tonight as scheduled.

3 DR. KEHAYES:  That says nothing about the

4 hearing on Thursday.

5 MR. BRIAN:  Or Tuesday and Wednesday's

6 schedule.

7 CHAIRMAN:  The schedule was we were supposed

8 to start this meeting tonight at five o'clock.  We can

9 decide what times, when we leave here tonight, for the

10 rest of the week.

11 MR. BRIAN:  Mr. Chairman, my witness would

12 like to make a comment to the Board, if you would be

13 willing to hear him, on this issue regarding Mr.

14 Winborne's absence.

15 CHAIRMAN:  No, sir.  We're not talking about

16 Mr. Winborne's absence right now.  Any discussion from

17 the Board?

18 DR. KEHAYES:  I agree with that motion that

19 we start tonight, but that doesn't answer the question

20 of the rest of the week, but I would vote to get

21 started this evening.  In the transcript on page 8, Mr.

22 Campen said, "We would like to suggest we commence on

23 the 26th."  Mr. Brian had no objection to that.  Glad

24 to start on the 26th, 27th, and 28th of the month of
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1 September and maybe the 29th.  And Mr. Campen agreed,

2 yes, that week.

3 Then the Chairman said, just plan on the

4 whole week, 26th through the 30th.  I asked to start on

5 the 27th and rescinded that request.

6 But we have a motion on the floor.  Maybe we

7 should start with that.

8 CHAIRMAN:  Yes.  And I agree with that

9 statement of Mr. Kehayes, but during the process we

10 have had correspondence with the attorney and staff. 

11 And I think she has called the Board and talked to the

12 Board members about the dates.  And these were the

13 dates we were all available to have the meeting, that

14 we graciously set aside the whole day from eight

15 o'clock in the morning or nine o'clock, whatever we

16 decided, until eleven.  We, I think all set aside, took

17 a day off work, those that were working, to address

18 this issue.  We've had two -- almost a month since the

19 last time we were together.  I would have hoped

20 everybody had their witnesses in line.

21 Mr. Lawrence is a professor and teaches at

22 college also, so he's got to go.  But there are going

23 to be times we have a conflict of interest, as you can

24 see.  I'm going to ask the attorney again, is this
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1 addressing this motion?

2 MR. MORRISON:  If I may -- can the Board

3 members hear me?

4 DR. KEHAYES:  Yes.

5 MR. MORRISON:  Can the audience hear me?

6 All right.  Here's what's before you.  There

7 is a motion, which is in your discretion, to continue

8 right now.  There is arguments that -- and a document

9 before you that it was agreed we would be here.  The

10 Commissioner Mitchener -- excuse me, Commissioner

11 Winborne issue has been decided, so that's no longer up

12 for discussion.  Now, you can agree to go forward right

13 now tonight and then when you finish as far as you can

14 get tonight, that's when you address the next

15 scheduling issue.

16 CHAIRMAN:  And there's a motion that we go

17 forward.  Anymore discussion from the Board?  All in

18 favor, raise your right hand.  (All members present

19 raised their hand.)

20 All opposed.  (None raised.)

21 CLERK:  That was unanimous.

22 CHAIRMAN:  Okay.  Mr. Campen, you may move

23 forward with your next witness.

24 MR. CAMPEN:  Yes, Mr. Chairman, we would call
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1 Timbermill's Tracy Butler to the stand.

2 CLERK:  Mr. Chairman, just for the record,

3 Mr. Butler has received the oath.

4 (Comments getting the microphone working)

5 DIRECT EXAMINATION OF TRACY BUTLER BY MR. CAMPEN

6 Q. Mr. Butler, would you state your name, for

7 the record, please, sir?

8 A. My name is Tracy Butler.

9 Q. And how are you employed?

10 A. I am the Senior Manager of Optimization and

11 Civil Design at Apex Clean Energy.

12 Q. And can you tell the Board why you are here

13 this evening?

14 A. Sure.  I am here to discuss our CUP

15 application, public health and safety portions of the

16 ordinance that is behind me.

17 Q. Are you familiar with the four general

18 factors that this Board considers in acting on a

19 conditional use permit application?

20 A. Yes.

21 Q. Turn to Timbermill Exhibit [4], which is in

22 the package before you, which has been admitted into

23 evidence.

24 AUDIENCE:  We can't hear you.
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1 MR. CAMPEN:  Commissioners, is this

2 microphone working now?

3 CHAIRMAN:  No, it's not.

4 (Switching microphones)

5 Q. Okay, Mr. Butler, while we were getting

6 microphones working, Ms. Ross passed out a package of

7 exhibits to be used in your examination to the Board

8 and opposing counsel, and you have it before you. 

9 Behind you is a blow-up of Timbermill Exhibit [4],

10 which has already been admitted into evidence.  Do you

11 have opinions about any of the factors that are shown

12 on that board behind you, if you will turn and look at

13 that?

14 A. Yes, I do.  Number 1.

15 Q. Number 1.  And are you testifying about

16 safety or health or both?

17 A. Safety.

18 Q. Are you familiar with the development

19 standards in the ordinance?

20 A. I am.

21 Q. If you will turn to Exhibit [6] in the

22 package of exhibits before you.

23 Do you recognize that document?

24 A. Yes, I do.
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1 Q. And what is it?

2 A. It's an excerpt from the Chowan County Wind

3 Ordinance.

4 Q. And are these development standards provided

5 in the ordinance?

6 A. Yes.

7 Q. Which of these will your testimony address?

8 A. I'll speak on B(6), Installation and Design.

9 Q. Would you repeat that?

10 A. B(6), Installation and Design.

11 Q. And setbacks?

12 A. And setbacks also, B(4).

13 Q. Thank you.  We'll come back to that in a

14 moment, but first off, what are your responsibilities

15 at Apex?

16 A. I'm responsible for the civil design of the

17 project.  That includes placement of the turbines,

18 routing of the collection systems, design of the roads

19 and so forth and so on.

20 Q. How long have you worked at Apex?

21 A. I've been there since 2012, so four years.

22 Q. How long have you worked as a civil engineer?

23 A. Sixteen (16) years.

24 Q. Would you describe for the Board your
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1 educational background?

2 A. Sure.  I graduated from the University of

3 Virginia and have a bachelor's in astrophysics.

4 Q. Do you hold any licenses that are pertinent

5 to your testimony?

6 A. Yes.  I'm a professional engineer in

7 Virginia.

8 Q. If you will look in the exhibit package

9 before you behind Tab 7 that has been marked for

10 identification as Timbermill Exhibit [7], do you

11 recognize that document?

12 A. Yes.

13 Q. And what is it?

14 A. It's my resume.

15 Q. Is that consistent with an accurate and

16 complete record of your professional education,

17 qualifications and experience?

18 A. Yes, it is.

19 MR. CAMPEN:  Mr. Chairman, we would tender

20 Tracy Butler as an expert in the field of civil

21 engineering in the wind industry.

22 CHAIRMAN:  In what profession were you

23 saying?

24 MR. CAMPEN:  We offer Mr. Butler as an expert
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1 in the field of civil engineering in the wind industry.

2 MR. BRIAN:  We have no objection to him being

3 examined an expert in civil engineering.  I did not

4 hear anything, nor do I see anything in his resume,

5 related to safety.

6 CHAIRMAN:  Would you like to be heard?

7 MR. CAMPEN:  Yes, sir.  He is a civil

8 engineer working in the wind industry.  His testimony

9 will bear out that he is going to be addressing the

10 safety measures, means and methods by which

11 construction, design, and operation and maintenance of

12 a wind energy facility, in particular, the Timbermill

13 facility, will be conducted safely.  And this is based

14 on his engineering background, which he is completely

15 qualified to testify on safety in terms of engineering.

16 CHAIRMAN:  We will accept him.

17 MR. CAMPEN:  Thank you.

18 Q. Mr. Butler, would you describe your

19 responsibilities with respect to the Timbermill

20 project?

21 A. Sure.  I am the lead project engineer on the

22 project, so my responsibility included assisting in the

23 laying out the design of the wind farm.  That will

24 include the turbines, roads, collection systems,
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1 substations.

2 Q. And what other professionals in the company

3 did you work with in the layout of the project?

4 A. We had an energy analyst, GIS analyst and

5 development managers all work together to develop the

6 layout.

7 Q. Does your work as lead engineer with the

8 company with respect to this project continue into the

9 construction and operation phase of the project?

10 A. It does, yes.

11 Q. Let's talk about the development standards

12 you mentioned earlier.  First I want to ask your

13 opinion about Section B(6) of the Ordinance which

14 contains a series of standards related to installation

15 and design.  Will the installation and design of the

16 Timbermill project conform to applicable industry

17 standards?

18 A. Yes, it will.

19 Q. Will those include those of the American

20 National Standards Institute and take into account

21 local conditions?

22 A. Yes.

23 Q. Would you explain what the American National

24 Standards Institute is?
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1 A. Sure.  A-N-S-I, or ANSI, is a not-for-profit

2 organization that many industries use developing

3 standards and specifications and things of that nature.

4 Q. Is that a respected organization?

5 A. Oh, yes, very respected.

6 Q. Is that perhaps the reason it's in the

7 Ordinance as a requirement?

8 A. Yes.

9 Q. Will all the structural, electrical, and

10 mechanical components of the Timbermill Wind Energy

11 project conform to relevant and applicable local, state

12 and federal codes?

13 A. Absolutely, yes.

14 Q. And in addition to ANSI, the American

15 National Standards Institute --

16 MR. BRIAN:  Objection.  Can someone list down

17 what all these codes are.

18 MR. CAMPEN:  Yes.

19 CHAIRMAN:  Continue.

20 Q.  In addition to ANSI, would you identify what

21 these codes are?

22 A. Sure.  So some of the other codes are I

23 triple EEE (IEEE), so it's International Electrical and

24 Electronic Engineers organization.  Also the IEC, which
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1 is International Electrotechnical Commission.  Also

2 various ASTM standards that applies to everything on a

3 wind farm from concrete to the power system.

4 Q. What about the North Carolina Building Code?

5 A. Oh, that too.

6 Q. With respect to the visual appearance of the

7 turbines, what color would they be?

8 A. White.

9 Q. And will they be artificially lighted beyond

10 anything required by the Federal Aviation

11 Administration?

12 A. No, just FAA's requirements.

13 Q. Does Timbermill have an approved lighting

14 plan for this project?

15 A. No, it does not.

16 Q. Why is lighting required by the FAA?

17 A. Well, the turbines are required to be lit so

18 pilots can see them at night and know where they are

19 at.

20 Q. Will there be any display or advertising on

21 the turbines beyond the identification of the

22 manufacturer, facility owner and operator?

23 A. No.

24 Q. Let's turn to the site plan.  What role did
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1 you play in preparing the site plan that was submitted

2 with the application?

3 A. Well, as I mentioned, I'm part of a team that

4 developed the site plan and location of the facility as

5 shown thereon.

6 Q. Are all of the elements that are required in

7 the Ordinance for a site plan for a wind energy

8 facility included on the site plan that was filed with

9 the application?

10 A. Yes.

11 Q. What are the setback requirements for this

12 project, in the Ordinance?

13 A. So for this project the setback requirements

14 are two and a half times the tip height of the turbine

15 from occupied structures and residences.  And the other

16 setback is four and a half times the tip height from

17 nonparticipating property lines and public roads.

18 Q. The application states that Apex has not yet

19 selected a turbine model for this project.  Can you

20 explain to the Board why not.

21 A. Turbines, a particular model is not selected

22 until closer to construction due to the market

23 variability and, I guess, suitability as well.

24 Q. And how long do you think it might be before
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1 construction would commence on this project?

2 A. Three years.

3 Q. Is it unusual for a turbine not to have been

4 selected at this point in the process?

5 A. No.  That's kind of the standard in the

6 industry, actually.

7 Q. Do different turbine models vary in height?

8 A. Certainly, yes.

9 Q. Then how do you determine what the required

10 setbacks would be if you were using different turbine

11 models -- if you were considering different turbine

12 models with different heights?

13 A. So we had five turbines that we were

14 considering for the project.  We took the one with the

15 tallest tip height, which would be the most

16 conservative and used that to calculate the setbacks.

17 Q. And which model was that; do you recall?

18 A. That's a Vestas V136 with a 112 meter hub

19 height.

20 Q. And how many feet is that?

21 A. So the tip height would be 591.

22 Q. So then what's required, the required

23 setback, using that tip height, two and a half times

24 the turbine height, what is the required setback for a

mailto:sgrahamassoc@gmail.com


35

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 residence or occupied building, under this Ordinance?

2 A. Sure.  It's a 1,477.5 feet.

3 Q. So for Chowan County, how far away is the

4 closest turbine to any residence or occupied dwelling?

5 A. It's over 1,500 feet.

6 Q. So if you look behind, in your exhibit

7 package, for a document marked for identification as

8 Timbermill Exhibit [8].  Do you recognize this

9 document?

10 A. Yes.

11 Q. We have a blow-up of that Ms. Ross is going

12 to put on the board there, and I'm going to ask you

13 just a couple of questions about that.

14 A. Okay.

15 Q. Now that blow-up is the same as the Exhibit

16 [8] in your packet there?

17 A. Yes.

18 Q. How did Apex confirm the location of the

19 residences and occupied buildings?

20 A. So we had the project mapped with an aerial

21 photography module, so what that does is take photos of

22 the ground surface and also scans the ground surface

23 for structures and then creates a polygon around the

24 structures.  So those structures were taken by our GIS
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1 Department and cross-referenced with available GIS data

2 that shows where E-9-1-1 addresses are and the

3 residences.  So we made those matches.  Then we further

4 reviewed the aerial data to determine if anything was

5 missed, and then any structures that was questionable

6 the field people verified it.

7 Q. Turning to the blow-up that's behind you, can

8 you describe to the Board what's depicted there?

9 A. Sure.  So on the left you have -- each

10 turbine that's part of the project and its closest

11 structure, occupied structure or residence, to it, so

12 you can see at the top there, that's turbine B04, and

13 the closest occupied structure to it is 1541 feet.

14 Q. What about the annotations here along the

15 side and at the bottom, what do they tell you?

16 A. Oh.  So that's just depicting the number of

17 turbines they have at occupied structures within a

18 certain distance range.  So you can see at the top

19 there are 10 turbines that have a residence or occupied

20 structure within a half a mile.  And you can see at the

21 bottom here there are 15 turbines that are within a

22 mile of a residence or occupied structure.

23 Q. And what's meant by the numbers at the

24 bottom?  What do they illustrate?
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1 A. That kind of sums it up and tells you that 79

2 percent of the turbines are within a half mile of the

3 residences.

4 Q. Thank you.  Now let's turn now to Apex's

5 experience in building and operating wind projects.

6 How many wind projects has Apex constructed?

7 A. Seven.

8 Q. And how many megawatts does that include?

9 A. That's about 1600 megawatts.

10 Q. And are these projects across the United

11 States?

12 A. Yes, Illinois, Oklahoma, Texas.

13 Q. In your role as Lead Project Engineer, do you

14 work with an in-house construction management

15 department?

16 A. Yes.  We have a Construction Engineering

17 Department that has 20 people, probably, in house and

18 another 20 or a dozen that are out in the sites proper.

19 Q. Would you describe the construction staff in

20 house at Apex?

21 A. Sure.  We have various project management,

22 engineers like myself, civil engineers, electrical

23 engineers.  We have project coordinators, project

24 managers, and admin staff.
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1 Q. Will Apex actually build the project itself?

2 A. No.  We'll hire a BOP or a balance of plant

3 contractor to do the construction.

4 Q. What does balance of plant mean?

5 A. Balance of plant would be -- is everything

6 but the turbines.  So that would be roads and

7 substations and things like that.

8 Q. Will there be quality assurance inspectors on

9 site as part of the construction?

10 A. Yes, to make sure the contractor builds

11 everything per the specs and plans.

12 Q. And will that include assuring that

13 everything is built and designed according to the

14 County Building Code?

15 A. Yes.

16 Q. How does Apex select a balance of plant

17 contractor?

18 A. It's a typical bidding process where we have

19 prequalified companies that we'll put an RP out to, and

20 they will bid on the project.

21 Q. Is the balance of plant contractor who is

22 bidding the project, is that contractor's safety record

23 a factor in your consideration?

24 A. Absolutely.
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1 Q. Does Apex have the managerial and technical

2 expertise to safely undertake the construction and

3 operation of the Timbermill project?

4 A. Yes.  As I said, we have built seven wind

5 farms, and last year we installed more wind farms in

6 America than anyone else.

7 Q. Does Apex do all its civil engineering for

8 its wind projects in house?

9 A. It will start the preliminary design in

10 house.  Then we hire engineering consultants to take

11 the design all the way out to its final completion.

12 Q. Has a civil engineer for this project been

13 selected?

14 A. Yes.

15 Q. And who is that?

16 A. Fisher Associates.

17 Q. And do they have prior experience in building

18 wind energy facilities?

19 A. Yes, lots of experience.

20 Q. Have they been involved in a project nearby?

21 A. Indeed.  They designed the civil engineering

22 structure for the Desert Wind or the Amazon project.

23 Q. Does Fisher have North Carolina licensed

24 professional engineers on its staff?
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1 A. Yes.

2 Q. Will the engineering plan submitted to the

3 County for the building permit bear the stamp of a

4 licensed North Carolina professional engineer?

5 A. Yes.

6 Q. Let's turn to the construction process, if we

7 could.  First, I would like to ask you to explain to

8 the Board something about how a wind turbine generates

9 electricity.  And if Ms. Ross will put up one last

10 blow-up.

11 A. Sure.

12 Q. Members of the Board, what we're showing is

13 the exhibit behind Tab 9.  This is an exhibit marked

14 for identification as Timbermill [9] with a blow-up

15 here before you.

16 A. Sure.  The way a wind turbine generally works

17 is that it has the components you can see here.  So it

18 has three blades.  Those three blades are attached to a

19 rotor.  That rotor is attached to a nacelle, which is

20 where the generator itself is located, and all that

21 sits on top of a tower and that sits on top of the

22 foundation.  So the way it works is, the wind blows

23 across the blades, and they're aerodynamically shaped

24 so that when the wind blows across, they lift, like an
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1 airplane wing, in a sense, and that's what causes the

2 rotor to start spinning.  That turns the gearbox, that

3 turns the generator, and the power is created.  So the

4 power is sent down the tower through cables and it's

5 stepped up in the transformer.  Then that power that's

6 underground in those cables is carried to the next

7 turbine and the next turbine.  They're kind of linked

8 together in a daisy chain.  All those go back to the

9 substation where the power is then stepped up again

10 into another transformer to where it is on a grid

11 voltage or a high voltage, and then it is connected to

12 the power grid.

13 Q. So inside the project area does the company

14 have easements over existing private roads for use in

15 the construction and operation of the project?

16 A. Yes, we do.

17 Q. Will the company use existing field paths and

18 private roads within the project area for construction?

19 A. Yes.

20 Q. The turbine components are heavy loads, are

21 they not?

22 A. They are.  They're heavy and large.

23 Q. Will you have to do anything to the existing

24 roads within the project to enable them to handle those
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1 loads?

2 A. Yes.  Some of the roads will have to have the

3 geometry changed so turns will have to be straightened

4 out, made larger.  Some of the roads will have to be

5 widened.  Most of them will have to be compacted and

6 aggregate filled in on top.

7 Q. Will the company then maintain any road that

8 it constructs?

9 A. Yes.  During the life of the project they

10 will be maintained.

11 Q. What type of foundation do you use to support

12 the turbines?

13 A. There are large footings, so the diameter

14 would be probably something like 70 feet in diameter

15 that is underground, about ten feet underground.  Then

16 it slopes up to a pedestal about four feet underground. 

17 And that pedestal comes out of the ground, and it's

18 about 18 feet in diameter, so what you would see on the

19 ground is an 18 foot diameter concrete circle that the

20 turbine would be setting on.

21 Q. Is cement used in preparing the foundation?

22 A. Yeah, lots of cement.  Each foundation would

23 probably be about 600 to 800 cubic yards of concrete.

24 Q. Is steel used in the construction of the
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1 foundation?

2 A. Yes.  There will be lots of steel used.  They

3 will probably have 60 or more tons of steel in each

4 foundation.

5 Q. Will Apex engineer the foundation?

6 A. No.  Similar to the civil design, what we'll

7 do is we'll hire a consultant engineer to design those

8 foundations for us.

9 Q. And who will that be on this project; do you

10 know?

11 A. On this project will be Barr Engineering.

12 Q. And has Barr worked on other wind energy

13 projects?

14 A. Yes.  Similar to Fisher Associates, Barr

15 worked on the Amazon Wind Farm, and they've also

16 designed probably half of the foundations in the wind

17 industry in the U.S..

18 Q. Does Barr employ a North Carolina licensed

19 professional engineer?

20 A. Yes, they do.

21 Q. Will the foundation plans for this project be

22 stamped by a North Carolina licensed engineer?

23 A. Yes.

24 Q. You described earlier how the electricity
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1 gets from the turbines to the grid, and that's by way

2 of underground cables.  I want to ask you a few

3 questions about those.  How are they installed?

4 A. The collection cables that go from turbine to

5 turbine, they're installed with a plow or with a

6 trencher.

7 Q. Generally how deep underground will these

8 cables be buried?

9 A. About 42 inches deep.

10 Q. Are there engineering standards that address

11 the depth of underground cables?

12 A. Yes, there are.  So the National Electrical

13 Safety Code actually says this voltage has to be 30

14 inches deep.

15 Q. So why are you going to bury them deeper than

16 what is required?

17 A. We go deeper to ensure the cables are

18 protected from agricultural activities that will be on

19 top such as tilling and grading.

20 Q. At this level will these underground cables

21 present any safety issues for maintenance of roads or

22 farming operations or timbering operations?

23 A. Not at all.

24 Q. Is anything installed along with the
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1 electrical cable in the trenches?

2 A. Yes.  So the power cable itself will be three

3 cables.  There will also be a grounding cable with it

4 as well as a fiber optic cable.  And then above that

5 will be pieces of caution tape or warning tape that

6 runs in the trench.

7 Q. And how does this caution tape -- what

8 function does it serve?

9 A. It's like a poly metallic tape that goes in

10 the trench, and it's got a warning line that says, High

11 Voltage.  So if someone is excavating over top of the

12 line and doesn't know it's there, there will be that

13 caution tape, they'll see it in the trench and know

14 there is something underneath; they'll top their work.

15 Q. What is the fiber optic cable that you

16 mentioned used for?

17 A. The fiber optic is used for communication

18 between the turbines and the other facilities.

19 Q. Were you here for the first session of this

20 hearing?

21 A. Yes.

22 Q. And you recall Mr. Giecek testifying?

23 A. Yes.

24 Q. And you recall cross-examination by Mr. Brian
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1 of him regarding Met towers?

2 A. Yes.

3 Q. Okay.  Do you recall his questions about

4 whether or not the Met tower was regarded as a

5 communications tower?

6 A. Yeah, I do recall that.

7 Q. First of all, let's go back and have you

8 explain what a Met tower is.

9 A. Right.  That's right.  So the project has

10 these Met towers.  During the study periods you may

11 have seen those but also after the project is

12 constructed there will be permanent Met towers.  They

13 will measure the wind speed and other parameters across

14 the wind farm.  So those towers have sensors all the

15 way up, and the data is sent through fiber optics,

16 again, to the rest of the systems.

17 Q. So the Met tower data that is collected is

18 transmitted underground by fiber optic cable, not by

19 wireless communication; is that correct?

20 A. That's correct.  It's underground.

21 Q. Look at Timbermill -- what is marked for

22 identification as Timbermill Exhibit [10] in your

23 package.  Do you see that?

24 A. Yes, I do.
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1 Q. What is depicted in that exhibit?

2 A. That's the typical collection trench.  So you

3 can see the three cables that actually carry the power,

4 the grounding cable and the fiber as well as the

5 warning cable that I said is going to be above those

6 cables.

7 Q. Are there a lot of little ditches and canals

8 in the project area?

9 A. Yes, quite a few.

10 Q. And in many cases these cables we're talking

11 about will actually traverse those ditches and canals;

12 is that right?

13 A. Yes, that's right.  Ditches that are large

14 are sort of wetlands the cables can be bored underneath

15 of those similar to what we would do underneath public

16 roads, things like that, the horizontal directional

17 drilling, install a PVC conduit underneath.  Then the

18 cables would be run through that.

19 Q. And at what depth would they be buried when

20 they go under a trench or ditch?

21 A. Well, we maintain at least the minimum, which

22 would be 42 inches below the bottom of the ditch.

23 Q. Okay.  At this depth will these underground

24 cables going under ditches and canals present any
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1 safety issues?

2 A. They will not.

3 Q. When in the construction process will the

4 turbines be delivered to the site?

5 A. So the turbines will be delivered probably

6 two weeks to maybe even a month and a half after the

7 project begins, so we would have to have enough roads

8 constructed and foundations excavated and poured so

9 that we can deliver the turbines directly to the

10 foundations for erection.

11 Q. Will that process of getting the turbines

12 into the site require coordination with the Department

13 of Transportation?

14 A. Yes.  We'll have to get driveway entrance

15 permits.  Also if we need to improve an intersection to

16 make it wider for the trucks to come through, we'll

17 have to get permits for that as well.

18 Q. Will there be coordination with the DOT

19 regarding the roads that you use and the traffic

20 management and that sort of thing while you are

21 bringing the turbines in?

22 A. Yeah, all those transportation things will be

23 coordinated with them, yes.

24 Q. Does Apex employ transportation consultants
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1 for that purpose?

2 A. Yeah, the civil engineers that we hire, they

3 help out with transportation planning.  Also the

4 turbine vendors hire trucking companies that specialize

5 in this particular type of work, and they consult with

6 them, too, to determine how they are going to get to

7 the project.

8 Q. What's the final step of the construction

9 process, Mr. Butler?

10 A. The final thing is commissioning of the

11 turbines.

12 Q. And would you briefly describe what's

13 involved in that?

14 A. Sure.  So once the turbines are installed

15 commissioning agents go through the turbines.  They

16 have a pretty extensive checklist, and they will make

17 sure that everything has been installed properly, is

18 working safely, so they will run through a whole slew

19 of testing to make sure everything has been done right.

20 Q. Let's turn now to the operation and

21 maintenance of the project after construction is

22 complete and everything is up and operating.

23 Will Timbermill have a locally based staff to

24 operate and maintain the project?
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1 A. Yes.  So there will be an operations and

2 maintenance building on the project, and that will have

3 a staff of about a dozen people.

4 Q. And what kind of positions will be involved

5 in this staff?

6 A. The majority of those are turbine

7 technicians, so those are the fellows that actually 

8 climb towers and maintain it.  There will also be a

9 site manager and an assistant site manager and perhaps

10 some admin staff.

11 Q. And they will be based at the operation and

12 maintenance facility in the project area; is that

13 right?

14 A. That's correct, yes.

15 Q. Will that facility be staffed 24 hours a day?

16 A. No, they will have normal business hours, but 

17 the site manager will be on call 24/7.

18 Q. How will the company ensure safe operation of

19 the facility when the staff is not at the facility?

20 A. Well, so as I mentioned, the turbines have a

21 communication system, a SCADA system, that's used to

22 receive parameters from the turbines and to control

23 them.  And all that data and control goes back to our

24 operations and control center that we have in
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1 Charlottesville, Virginia.  And that monitors 24/7, so

2 that is staffed all the time to monitor the turbines.

3 Q. Is the Remote Operations Control Center

4 staffed 24/7?

5 A. It is.

6 Q. How many staff are at that facility?

7 A. I think it's probably around 20 folks.

8 Q. Does the company electronically monitor the

9 project from the Remote Operations Control Center also?

10 A. Yes.  As I said, that SCADA system collects

11 all the data from the turbines, and that's the

12 operating parameters.  In other words, temperature, 

13 wind speed and kind of alerts the operators if there is

14 something that's outside the range.  Then the operators

15 have the ability to control the turbines from there as

16 well.  So they can give commands to the turbines to

17 shut them down.

18 Q. I just want to make sure you haven't missed

19 this, but would you describe what SCADA stands for, the

20 acronym?

21 A. SCADA, that's Supervisory Control and Data

22 Acquisition.  So that's the system --

23 Q. Supervisory Control and Data Acquisition.

24 A. So you're acquiring data from the system, and
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1 you're giving commands.  This is a system used to

2 control it.

3 Q. And if there is something that causes a

4 particular turbine to go beyond the load, the

5 parameters that you mentioned or tolerances, does the

6 SCADA system detect that?

7 A. It does, yes.  It detects it.  Specifically,

8 you know, if something goes outside the range, it sends

9 alarms to the operators.  Some things, too, if they

10 were go outside of the range the turbine would

11 automatically slow itself down or shut down.

12 Q. So if there were some type of electrical

13 error with one of the turbines, that would be picked up

14 by the SCADA system?

15 A. It would be, yes.  There are several hundred

16 parameters and sensors on any turbine constantly being

17 monitored.

18 Q. Mr. Butler, in your professional opinion as a

19 licensed professional civil engineer will the

20 Timbermill Project materially endanger the public

21 safety if located where proposed?

22 A. Not at all.

23 Q. In your professional opinion as a licensed

24 professional civil engineer will the project comply
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1 with the installation and design criteria in Section

2 8.109B(6) of the Ordinance?

3 A. Yes, it would.

4 Q. And, finally, in your professional opinion as

5 a licensed professional civil engineer, will the

6 Timbermill Wind Project comply with the site plan

7 requirements, including setbacks established in the

8 Ordinance?

9 A. Yes.

10 MR. CAMPEN:  Mr. Chairman, we would move the

11 introduction of Timbermill Exhibits [6], [7], [8], [9]

12 and [10] into the record, and I pass the witness.

13 CHAIRMAN:  Let them be received.

14 CROSS-EXAMINATION OF MR. BUTLER BY MR. BRIAN

15 Q. Mr. Butler, you said you were here to testify

16 about safety; is that correct?

17 A. That's correct.

18 Q. So I didn't hear you talk about noise.  Are

19 you here to talk about noise?

20 A. No, I'm not.

21 Q. Are you here to talk about blade throw or

22 ice?  Are you here to talk about those issues?

23 A. No, I'm not.

24 Q. Someone else will talk about that?
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1 A. That's right.

2 Q. I didn't hear you talk about the ability of

3 one of these turbines to withstand a hurricane or

4 anything like that.  Are you here to talk about that?

5 A. I can talk about that if you would like.

6 Q. You can talk about that, okay.  I didn't hear

7 you talk about shadow flicker or the negative effects

8 shadow flicker has on people.  Are you here to talk

9 about that?

10 A. No.  I can answer your general questions, but

11 we do have --

12 Q. Is there an expert who will be talking about

13 that later?

14 A. There is, yes.

15 Q. Okay.  I'm just trying to figure out who's

16 here for all that.  I had some questions about the

17 turbines.

18 From your application it appears that you are

19 looking at five different wind turbines; is that

20 correct?

21 A. That's correct.

22 Q. Have noise measures been made on each of the

23 five turbines?

24 A. So each turbine vendor has a noise or sound
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1 profile, and that's all the models.

2 Q. All right.  So the noise guy will be able to

3 talk about that?

4 A. Yes, that's correct.

5 Q. You're not the noise guy, right?

6 A. Correct.

7 Q. Are there different specifications on the

8 different turbines for maximum wind speeds?

9 A. Yeah, yeah.  So each turbine has its own cut-

10 in and cut-out speed.

11 Q. Well, cut-in and cut-out, meaning what?

12 A. Oh, so cut-in speed is where the wind is fast

13 enough to actually turn the rotor and produce energy. 

14 Before that -- I should have probably mentioned this

15 earlier, but the blades, they can pitch.  So they pitch

16 out and not turning the rotor at a speed or a wind

17 speed below cut-in.  And then when they get to that

18 cut-in speed, they pitch into the wind and start

19 turning the rotor and the generator.  Then after the

20 power curve is maxed out, they start to feather out to

21 reduce strain on the system.  And then there is a cut-

22 out wind speed, which is after the wind gets over that

23 maximum wind speed they feather out to stop the rotor

24 so it doesn't keep spinning and it doesn't get
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1 stressed.

2 Q. Would you -- do these turbines each have

3 different wind speeds that they can stand up to in

4 terms of structural integrity?

5 A. Meaning each one from the manufacturer?

6 Q. What blows them over?

7 A. Nothing blows them over.

8 Q. So they can stand up to hurricane force winds

9 without being blown over?

10 A. That's correct, yes.

11 Q. And you have data on that?

12 A. Yes.

13 Q. Where is that data?

14 A. Sure.  So the IEC, which I mentioned earlier,

15 has standards for the design of wind turbines and has

16 wind classes.  So there's Class 1, 2 and 3.  And the

17 manufacturers design or are designed to those standards

18 and those classifications.  So once they, you know, a

19 classification is standard for wind speed base.  

20 So the vendors, manufacturers, they take wind speeds at

21 a site, and that's the average wind speed that you see

22 there all the time, and it's also the maximum wind

23 speed, which you may see in a hurricane or an event

24 like that, and they use that in the IEC to certify the
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1 turbine to those wind speeds.

2 Q. So where would one find that information?

3 A. The IEC.  You could probably get it on line.

4 Q. For each of the different manufacturers?

5 A. Oh.  Well, the IEC, as I mentioned, that's

6 the standard itself, so the individual manufacturers

7 that are designed to it, they have those wind load

8 studies that they've done for their turbines, and

9 that's not available that I know of.

10 Q. How do you find out?

11 A. I believe it's what they call business

12 proprietary or something like that, so you could go

13 into a contractual relationship with them and get that.

14 Q. So until you decide what you want to buy you

15 won't know how strong they are or what wind speeds this

16 thing will stand up to?

17 A. Yeah, that we would buy one that can stand up

18 to it, the wind conditions at the site.  So the turbine

19 that would be chosen would be suitable for the site.

20 Q. But you haven't bought them yet, right?

21 A. We have not bought them yet.

22 Q. Okay.  You talked a little bit about the FAA

23 requirement; isn't that correct?

24 A. I did.
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1 Q. Your application says that -- your

2 application says that those lights that are on top of

3 the turbine, how often do they blink, every five-tenths

4 of a second?

5 A. No, the lights on top I believe that the

6 requirement is they blink 20 to 40 times per minute.

7 Q. So every five seconds?

8 A. I suppose.

9 Q. And how many wind turbines are there going to

10 be?

11 A. I'm sorry?

12 Q. How many of them are there going to be?

13 A. How many wind turbines?

14 Q. How many turbines are going to be in this

15 project?

16 A. Sure.  As was mentioned earlier a total of

17 105.  From this particular county there are 48.

18 Q. A total of 105 turbines all blinking every

19 five seconds; is that right?

20 A. Yes.

21 Q. So anyone that was close enough they will be

22 able to see the flashing lights?

23 A. Yeah, the pilots will certainly see them. 

24 That's the intent.  And from the ground you may not see
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1 them because the lights are designed, like I said, for

2 pilots to see, so they don't really cast down as much

3 as they cast up.  So there is a possibility of being

4 underneath them and not seeing them.

5 Q. Well, the farther away from them actually the

6 more you will see them, right?

7 A. That's true.  Yes.  It would reduce the

8 angle.

9 Q. And they will be 551 feet tall?

10 A. The turbines?

11 Q. Yeah.

12 A. Well, the tip height --

13 Q. Five hundred and ninety-one (591) feet,

14 excuse me.

15 A. Yeah, the tip height is 591, but the blades

16 aren't on the tips.  The blade is on top of the

17 nacelle.

18 Q. I'm sorry, say that again.

19 A. I'm sorry, did I say that wrong?  The lights

20 are on top of the nacelle, not on the blade tips.

21 Q. Not on the blade tips?

22 A. Yes.

23 Q. But still you're talking about 105 blinking

24 red lights on structures that are as tall as the
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1 Washington Monument, right?  Is that fair?

2 A. Yes.

3 Q. Okay.  Thank you.  You talked a little bit

4 about the setback requirements.  You said it's two and

5 a half times the height of the wind turbine from the

6 occupied structure, right?

7 A. That's right.

8 Q. And one and a half times its height from the

9 property owner, right?

10 A. A nonparticipating property owner.

11 Q. A nonparticipating property owner.  So there

12 is an area between disruptive height of the wind

13 turbine, is there not, between where nobody lived in

14 the building and an occupied structure, correct?

15 A. Well, there's a distance of a tip height

16 between 1.5 times the tip height setback and 2.5 times

17 the tip height setback.  But it doesn't prevent anyone

18 from building at a distance, so our setback is from

19 occupied structures.  I suppose someone who wanted to

20 build a structure they could build as close as they

21 wanted to provided they leave the setbacks from

22 whatever they are building.

23 Q. Okay.  Are you aware that there is a Senate

24 bill pending in the North Carolina Legislature which
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1 would require a minimum setback of one and a half miles

2 from a wind turbine?

3 A. I'm not aware of that, no.

4 Q. You're not aware of that?  I want to ask you

5 about the foundations on these wind turbines.  Roughly

6 how deep is the foundation on any of these?  I

7 understand until you buy them you really don't know, or

8 are they all the same?

9 A. They're pretty similar.  So as I mentioned

10 previously, the bottom of the foundation would be

11 probably about ten feet below the surface.

12 Q. Okay, ten feet below grade.  And how wide?

13 A. Approximately 70 feet diameter.

14 Q. Seventy feet by ten feet; is that correct?

15 A. Well, as I mentioned, you know, that's the

16 base and then it slopes up to where there is the

17 pedestal.  And the pedestal is formed probably about

18 four feet below grade and that's about 18 feet in

19 diameter, and that part sticks out of the ground.  So

20 what you would see on the ground is an 18 foot diameter

21 circle that sticks out of the ground maybe six inches.

22 Q. Okay 18 feet in diameter.  How far down

23 below?

24 A. So the bottom of the foundation is ten feet
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1 below the surface.

2 Q. An 18 feet circle that goes down ten feet; is

3 that correct?

4 A. No.  As I mentioned, it's an 18 foot diameter

5 circle.  That's the pedestal that goes from about six

6 inches above grade to about four feet below grade and

7 then it fans out to the base that I mentioned is about

8 70 feet in diameter.

9 Q. Seventy (70) feet?

10 A. Seventy feet in diameter.

11 Q. So in order to -- so they're going to have to

12 disturb at least 70 feet by 70 feet in diameter by ten

13 feet deep; is that correct, in order to put one of

14 these things in?

15 A. That's right.

16 Q. So there's going to be -- and how many are

17 going to be in this county?  You said, 48?

18 A. Is that the number?  I believe you're

19 correct.

20 Q. So there will be 48 pedestals of 70 feet in

21 diameter ten feet down that will have to be dug out of

22 the ground.  Is that correct?

23 A. You will have an excavation for each turbine,

24 yes.
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1 Q. Right.  And in addition to that, there is

2 trenching associated with this; isn't that also

3 correct?

4 A. As I mentioned, the collection cable will

5 require entrenchment.

6 Q. Have you got any idea of how many miles of

7 trenches that's going to be?

8 A. I don't know that.

9 Q. Is there someplace we can find that out?

10 A. No.  It will depend on the turbine

11 manufacturer, so it will depend on the generator size. 

12 You can load a different number of turbines onto each

13 circuit.

14 Q. Now you said you were here at the beginning

15 of the last hearing; is that correct?

16 A. Yes.

17 Q. And you heard Ms. Bryant testify, did you

18 not, the Planner?

19 A. Yes.

20 Q. And she testified that the majority of this

21 area is an area of environmental concern.  Have you

22 heard that phrase before?

23 A. I've heard that phrase before, but I don't

24 remember the specifics.
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1 Q. Okay.  Well, what it means is that there's a

2 lot of wetlands, floodplains and other areas which are

3 considered to be environmentally sensitive pursuant to

4 the Coastal Area Management Act of North Carolina. 

5 Have you heard that?

6 A. Yes.

7 Q. Okay.  So you're going to be trenching -- the

8 trenches, as I recall -- let's look at your exhibit

9 here.  The trenches are going to be, if I read this

10 correctly, 12 to 18 inches wide and 42 inches deep. 

11 Does that sound right?

12 A. Yes.

13 Q. All throughout the entire project, correct?

14 A. That's right.

15 Q. So some of that is going to be in areas of

16 floodplains.  In fact, a lot of it is going to be in

17 areas of floodplains; is that correct?

18 A. There are turbines in the floodplain on one

19 side.

20 Q. But you don't know how many miles it is.

21 A. We don't know how many miles it is.

22 Q. It will be measured in miles, will it not?

23 A. Yes.

24 Q. So there will be multiple miles of trenches
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1 that are 12 to 18 feet wide and 42 feet deep; is that

2 fair?

3 A. No.  Twelve to 18 inches.

4 Q. I'm sorry, 12 to 18 inches wide and 42 inches

5 deep?

6 A. That's correct, about that wide (indicating).

7 Q. Two feet to three feet?

8 A. Yes.  About that wide.

9 Q. Okay.  I understand.  Now in addition to

10 that, you're going to be widening, grading, compacting

11 roads in the area; is that correct?

12 A. Where needed, yes.

13 Q. And that will be disturbing a fair amount of

14 land as well, will it not?

15 A. It depends on your definition of fair, I

16 suppose.

17 Q. Well, I mean that's -- well, what's your

18 definition?

19 A. Well you don't actually disturb a fair

20 amount, my definition of course.  Compared to some

21 other activities that maybe you're thinking of it's

22 pretty much a low impact design of development.  So for

23 the area of the project, which I'm not sure of the

24 total number of acres, it's a very small amount.
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1 Q. All right.  So -- but every road that you're

2 going to ride on you're going to have to compact, lay

3 rock, widen and maintain; is that correct?

4 A. Yes.

5 Q. Because the soil is not very good soil, and

6 it will have to be compacted in order to drive heavy

7 equipment; isn't that right?

8 A. Yes.  Improvements have to be made to drive

9 the equipment over them.

10 Q. Right.  You are not testifying on

11 environmental issues though, correct?

12 A. That is correct.

13 Q. Do we have another expert who is coming later

14 to testify about that?

15 A. Yes, he's here.

16 Q. Okay.  I guess I'm confused about something. 

17 Is it fair to say -- and I might have asked you this --

18 you're going to disturb far more than one acre of land

19 in building these 48 wind turbines in this area, are

20 you not?

21 A. You say far more than one acre?

22 Q. One acre of land.

23 A. It will be more than an acre, yes.

24 Q. Do you have any idea how many acres this will
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1 disturb?

2 A. Not until the design is finalized.

3 Q. When will the design be finalized?

4 A. Once the turbine is selected.

5 Q. But it's going to be more than one acre?

6 A. It's going to be more than one acre.

7 Q. Can you tell me if it's going to be more than

8 ten acres?

9 A. It will probably be more than ten acres.

10 Q. Is it going to be more than a hundred acres?

11 A. I doubt that.

12 Q. So between ten and a hundred acres?

13 A. That would be a guess, but, like I said,

14 we'll know more once the design is finalized.

15 Q. Would you guess it would be 50 acres?

16 A. I would be guessing.

17 Q. So you just don't know?

18 A. Not yet until the design is finalized.

19 Q. But we do know it's going to be more than one

20 acre?

21 A. Yes.

22 Q. Okay.  Thank you.

23 Is it true that the area required for a

24 turbine tower is typically around four acres?
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1 A. No, it's usually not that big.  It depends

2 upon the turbine rotor, because the rotor, how the

3 rotors are rigged determine the amount of disturbance. 

4 So there's two ways, two basic ways of assembling the

5 turbine rotor.  One is to build the entire rotor on the

6 ground, put all three blades on the rotor and lift the

7 whole thing up.  The other way is to put the hub up and

8 take one blade at a time and put it up.  So if you're

9 doing a single blade erection it takes less area than

10 if you are doing an erection using the assembly on the

11 ground.

12 Q. I'm sorry.  I just can't hear you very well. 

13 What was the last thing you said?

14 A. I said, you know, if you're using a single

15 blade erection where you lift each blade up one at a

16 time, that will disturb less land than when you install

17 the rotor with all three blades assembled on the ground

18 and lift the entire rotor up.

19 Q. Are you the person in charge of

20 decommissioning?

21 A. No.

22 Q. Is there somebody else who is going to

23 testify about that?

24 A. Yes.
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1 Q. You were talking about natural disasters, or

2 you said you were the person to talk about natural

3 disasters; is that correct?

4 A. I can talk about hurricane winds on turbines,

5 yes.

6 Q. Hurricane winds.  And hurricanes and other

7 types of natural -- what we would call natural

8 disasters, severe weather, are fairly common in Chowan

9 County, is it not?

10 A. You know what, there -- I guess all weather

11 events have a probability associated with them. 

12 There's that type of probability, just like in

13 Illinois.

14 Q. I'm sorry, you think this is just like

15 Illinois?

16 A. No.  It's the same probability.  Storms

17 entering a particular region have a probability, you

18 know, you have a probability of a 50-year storm or

19 something like that.  And, you know, here that equates

20 to a rainfall several inches deep, and that's a

21 different value than (inaudible).

22 Q. I'm talking about hurricanes.

23 A. Oh, okay, hurricanes, sure.

24 Q. I mean this is a hurricane prone area, is it
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1 not?

2 A. Well, it's the east coast, yes.

3 Q. Did you not take that into account in

4 designing this?

5 A. You know, we've already talked about that. 

6 so that the hurricanes are manufactured to withstand

7 hurricane winds.

8 Q. Okay.  With hurricanes we often get lightning

9 strikes and floods, tornadoes, various things like

10 that, right? 

11 A. You can, yes.

12 Q. Is it your testimony that all of the turbines

13 you are looking at can withstand any force of wind?  I

14 thought that's what I heard you say.

15 A. They are built to withstand hurricane force

16 winds.

17 Q. Well, there are all types of hurricane force

18 winds.  There's 50 mile an hour winds, and then there's

19 150 mile an hour winds, right?

20 A. Yes, they can withstand that.

21 Q. They can withstand all the force of wind that

22 God can bring forward; is that what you're saying?

23 A. I'm not sure about that.

24 Q. Yeah, I wouldn't think so.  But do you know
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1 what the hurricane -- what the highest wind level these

2 turbines will be able to withstand is?

3 A. Sure.  As I mentioned, each vendor classifies

4 their turbines based on that IEC classification.

5 Q. Do you have your classification?

6 A. Not with me, no.

7 Q. Okay.  Is there impact of a flood on a wind

8 turbine?

9 A. Well, let's see here.  If the flood waters

10 were to be high enough to get into the turbine, I

11 suppose, maybe, but usually a turbine will be shut down

12 so that it would not be active.

13 Q. I'm sorry, say that again.

14 A. Sorry.  So it depends on the depth of the

15 flood waters, obviously, but the turbine would be

16 designed typically to be above any anticipated flood

17 waters.

18 Q. So the turbine is just the windmill section

19 at the top of the pole; is that correct?

20 A. I mean the entirety.  So as I mentioned, if

21 the floods got higher, you know, there was an extreme

22 event that was beyond any imaginable scenario, you

23 know, water could get into the base of the turbine

24 between the phalange and the top of the hub, but it
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1 would be shut down due to wind faults.

2 Q. What is that, wind fault?

3 A. To the wind faulting, electrical faulting.

4 Q. Okay.  Electrical faulting, I understand,

5 yes.  But what about the structural integrity of the

6 pole itself?

7 A. The tower?

8 Q. Uh-huh.

9 A. In a flood there shouldn't be a problem with

10 the pole.

11 Q. The reason I ask is because this is being

12 built in Bear Swamp, is it not?

13 A. I believe that's one of the areas.

14 Q. It's in an area of a floodplain, is it not?

15 A. There is a floodplain in the area, yes.

16 Q. Now, turbines do collapse from time to time,

17 do they not?

18 A. Not really.  The numbers are very low for the

19 number of turbines that are installed.  

20 Q. That isn't the question I asked.  They do

21 occasionally collapse, do they not?

22 A. I believe there have been several that have,

23 yes.

24 Q. There's a whole video of them on YouTube
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1 collapsing.  I was just wondering if you were familiar

2 with that.

3 A. There's a lot on YouTube I'm not familiar

4 with.

5 Q. Well, I'm asking you as a specialist in wind

6 turbines, do turbines occasionally collapse?

7 A. I answered it.

8 Q. I'm sorry.  I've lost it.

9 A. I believe I answered.  I said there were a

10 small number that had, yes.

11 Q. Right.

12 A. So the percentage is, like I said, it's very

13 small.  We're talking I think it's a handful of, as you

14 mentioned, still on YouTube, apparently, out of the

15 tens and tens and tens of thousands that have been

16 installed. 

17 Q. I appreciate that.  But they do occasionally

18 collapse; is that right?

19 A. I believe I answered that.

20 Q. Right.  And when they collapse they create

21 debris, do they not?

22 A. I don't know that.

23 Q. And aside from -- and any debris that is

24 created by them collapsing, the wind turbine, is toxic,
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1 is it not?

2 A. I don't know the answer to that.

3 Q. You don't know the answer, okay.

4 Now, for a turbine -- and it's not just the

5 turbine, but the pole that has to withstand -- it's

6 actually the blades have to withstand high winds, do

7 they not?

8 A. They do.  So that's why they're designed to

9 pitch out in the high winds as I mentioned earlier. 

10 They feather back so that the stress on the blades is

11 reduced, and that's how they withstand high wind

12 events.

13 Q. And if they don't withstand high wind events

14 I guess we have 400 foot long wind turbine blades

15 flying through the air; is that correct?

16 A. Well, they do withstand high wind events

17 because they are designed for that, and I think there

18 is an expert here that will talk about that.

19 Q. Blade throw?

20 A. Yes.

21 Q. But you're not that expert?

22 A. Correct.

23 Q. I'd like to ask you a question about the

24 effect of wind turbines on air traffic.  Are you
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1 capable of talking about that?

2 A. A little bit perhaps.

3 Q. I'm mainly talking about -- I'm mainly

4 talking about small general aviation type aircraft in

5 the area: crop dusters and fire suppression, fire

6 suppressant planes and things like that.  Are you

7 familiar with that?

8 A. Just as much as -- you know, I mentioned

9 earlier the FAA requirements, painting the towers white

10 and the lights to -- painting towers white and lighting

11 turbines to make pilots aware of their location.

12 Q. Well the area where a wind turbine is located

13 can't be -- you can't fly an airplane nearby, can you,

14 a small plane?

15 A. I believe you could, yes.

16 Q. Would it surprise you to find out that the

17 Chief Pilot for the North Carolina Forest Service says

18 you cannot fly fire suppressant planes near wind

19 turbines?

20 A. That would surprise me, yes.

21 Q. It's not marked as an exhibit, but I guess I

22 could mark it as Cross-Examination Exhibit A.  

23 MR. CAMPEN:  We would object to that, the

24 marking of exhibits.
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1 CHAIRMAN:  Are you requesting that?

2 MR. BRIAN:  Yes.

3 MR. CAMPEN:  Objection.

4 CHAIRMAN:  Would you like to be heard?

5 MR. BRIAN:  It's a cross-examination

6 question, not direct evidence.

7 MR. MORRISON:  I hear your request at this

8 point is to have it marked first.

9 MR. BRIAN:  For purposes of identification,

10 that's correct.

11 MR. MORRISON:  It is not being introduced

12 into evidence?

13 MR. BRIAN:  That is correct.  I'm asking --

14 MR. MORRISON:  The objection should be

15 overruled.

16 MR. BRIAN:  I'm asking Mr. Butler to read an

17 email on page 2.

18 CHAIRMAN:  The objection is overruled.

19 MR. BRIAN:  Excuse me, I didn't object.

20 CHAIRMAN:  I was talking about Mr. Campen.

21 Q. I was just asking the witness to read what

22 Mr. Robert Delleo, the Aviation Division Director and

23 Chief Pilot of the North Carolina Forest Service, North

24 Carolina Department of Agriculture and Consumer
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1 Services had to say about wind turbines and fire

2 suppression.

3 MR. MORRISON:  Mr. Campen, do you have an

4 objection to the contents?

5 MR. CAMPEN:  I objected, but I thought my

6 objection was overruled.

7 CHAIRMAN:  He's asking about the contents

8 itself.

9 MR. MORRISON:  The original motion was to

10 have it marked.

11 MR. CAMPEN:  Yes.

12 MR. MORRISON:  That was agreed to, and your

13 objection was overruled.  Now do you have an objection

14 to the witness reading the contents.

15 MR. CAMPEN:  I do, for the same reason.  It's

16 hearsay.

17 MR. BRIAN:  It's a cross-examination

18 question.

19 MR. MORRISON:  I understand, but you are

20 still asking him to recite someone else's opinion or

21 statement who is not here.

22 MR. BRIAN:  No.  Actually, I was going to ask

23 him -- I haven't asked him anything about it yet.  I

24 just asked him if he would read it, not read it aloud.
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1 MR. MORRISON:  All right.  That's fine.  You

2 may read it.  Do not comment on it yet.

3 A. Okay.  Read it to myself?

4 Q. Yes.

5 A. Okay.  I have already done that.

6 Q. Do you agree with the statement -- you're

7 testifying as an expert, right?

8 A. I'm not a pilot, an expert pilot.

9 Q. But you are an expert on the safety of wind

10 turbines.  That's what Mr. Campen said.

11 A. In the civil engineering and design of wind

12 farms, yes.

13 Q. I just want to make sure I understand this. 

14 My understanding is that you are here to talk about

15 safety.

16 A. Yes.

17 Q. Isn't that right?

18 A. That's correct.

19 Q. I asked that question at the beginning, and I

20 was told over and over that you were going to talk

21 about safety.  I'm not offering this document for the

22 truth of the matter certain.  I'm asking you as an

23 expert on safety.  It says here any wildfire within one

24 and a half miles, one to two miles of the wind farm --
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1 MR. CAMPEN:  Objection.

2 MR. MORRISON:  We're getting close here, sir

3 -- you're trying to introduce a statement offered by

4 someone else that is not here and cannot be cross-

5 examined.  And either it is irrelevant or it's hearsay,

6 one of the two.

7 MR. BRIAN:  With all due respect, Mr.

8 Attorney, I'm not doing either.  Mr. Butler here has

9 been qualified as an expert on safety.  And I am

10 bringing forward a piece of material just like I would

11 a learned treatise or any other document that would be

12 hearsay.

13 MR. MORRISON:  This is not a learned

14 treatise.

15 MR. BRIAN:  I appreciate that, but it is --

16 I'm asking him whether the statement here that says

17 that any wildfire within three miles of the turbine

18 cannot be treated by fire suppressant aircraft.  I'm

19 asking this witness who is here as an expert on safety

20 whether he agrees or disagrees with that statement.

21 MR. MORRISON:  What is the probative value of

22 that?

23 MR. BRIAN:  The probative value is whether

24 this is or is not a safe project to the surrounding
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1 landowner.

2 MR. CAMPEN:  Mr. Butler is being offered as

3 an expert in civil engineering with respect to wind

4 energy, not anything else, the safety with respect to

5 civil engineering of wind turbine projects.  He's a

6 civil engineer.

7 MR. MORRISON:  I believe he did testify that

8 he could talk some about aviation and he said he was

9 unaware of the restraint on small aircraft.

10 MR. BRIAN:  Yes, sir.

11 MR. CAMPEN:  He testified --

12 MR. MORRISON:  All right.  But I think that's

13 -- this should not be -- I'm very serious, sir.  You

14 are trying to put hearsay into evidence.

15 MR. BRIAN:  Mr. Butler -- I'm not moving any

16 evidence in at all.  I can't move evidence in through

17 somebody else's witness.

18 MR. MORRISON:  You're trying to back door

19 evidence that is not admissible.

20 MR. BRIAN:  I'm not.  I'm asking this witness

21 --

22 MR. MORRISON:  Members, do not consider this. 

23 I think the objection should be sustained.

24 MR. BRIAN:  So has there been a ruling on the
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1 objection?  The man is here to testify about safety.  I

2 asked a question about safety.  Is he qualified to talk

3 about safety or not?  That's the question.

4 MR. MORRISON:  Mr. Campen.

5 MR. CAMPEN:  Mr. Butler, are you qualified to

6 offer an opinion about aviation and the fire

7 suppression of wind turbines?

8 A. No.  I'm not a fire suppression expert.

9 MR. CAMPEN:  You're a civil engineer?

10 A. That's right.

11 MR. CAMPEN:  Your testimony relates to the

12 safety of design and construction and operation of wind

13 projects; is that correct?

14 A. That's correct.

15 MR. BRIAN:  All right.  So I just want to

16 make sure I'm clear.  He's not a generalized expert on

17 safety?

18 MR. CAMPEN:  And we did not present him so.

19 BY MR. BRIAN:

20 Q. So is the answer to my question that you

21 don't know?

22 A. Which question?

23 Q. The question about whether you agree with

24 what was stated in that email.
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1 CHAIRMAN:  Mr. Campen, do you object to the

2 contents, do you object?

3 MR. CAMPEN:  I did.

4 CHAIRMAN:  Sustained.  Let's move on.

5 Q. I have a question.  You had testified

6 regarding something called SCADA?  Is that correct?

7 A. Yes.

8 Q. Can you tell me what that is again?

9 A. Sure.  I believe the acronym stands for 

10 Supervisory Control and Data Acquisition.

11 Q. Supervisory Control and Data Acquisition. 

12 And are you familiar with the software attached to that

13 system?

14 A. No.  I'm not an expert on that.

15 Q. You don't know anything about whether that is

16 or is not safe from hacking?

17 A. I do not.  I know there are -- the most I

18 know about that is that there are appropriate

19 regulations that require it to be.  Sorry.  There are

20 regulations that require such things as password

21 security, but I couldn't speak to those.

22 Q. You don't know anything about that, okay. 

23 Thank you.

24 How much land would you estimate will be
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1 disturbed for each of these wind turbines?

2 A. For each one or total?

3 Q. For each one.

4 A. For each one.  Well, as I mentioned, the

5 disturbance will depend on the model of the turbine

6 selected, but each turbine would have most likely at

7 least a 200 by 200 foot square disturbed, so

8 approximately an acre at least?

9 Q. It's an acre apiece?

10 A. Yeah, more or less.

11 Q. Approximately.  At a minimum you're going to

12 have -- and there are going to be 48 of them in Chowan

13 County, correct?

14 A. I believe that's correct.

15 Q. So, at a minimum you're going to have 48

16 acres disturbed; is that correct?

17 A. Yes.

18 Q. Plus your roads?

19 A. That's true, yes.

20 Q. Plus the trenches, right?

21 A. That' right.

22 Q. Thank you.  I have no further questions.

23 MR. CAMPEN:   Redirect, just a few.

24 CHAIRMAN:  Yes.
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1 REDIRECT EXAMINATION BY MR. CAMPEN

2 Q. Do you recall Mr. Brian's question to you

3 about the private roads and how much, as he described

4 it, land would destroyed in connection with those

5 private roads?

6 A. Yes.

7 Q. And you were testifying, I believe, and

8 questioned about the improvements to the roads that you

9 were making; is that correct?

10 A. Yes.

11 Q. And that would be in some cases widening and

12 in some cases adding aggregate to make them able to

13 withstand payloads; is that right?

14 A. Correct.

15 Q. And in your experience do landowners in new

16 projects typically regard the improved roads to be an

17 advantage or a disadvantage?

18 MR. BRIAN:  Objection.

19 A. It's an advantage, because --

20 MR. BRIAN:  Just a minute.

21 MR. MORRISON:  I'm sorry.  Can you repeat the

22 question.

23 MR. CAMPEN:  I'll rephrase the question.

24 MR. BRIAN:  What's good for the goose is good
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1 for the gander.

2 Q. So, Mr. Butler, the roads that will be

3 improved, you testified that they would be maintained

4 throughout the life of the project, correct?

5 A. That's correct, yes.

6 Q. And they would be able to be used by farmers

7 or in this case Weyerhaeuser for the operation of their

8 farm operations or timber operations, correct?

9 A. That's right.  The landowners will have --

10 all roads can be used for ingress and egress, yes.

11 Q. And you said the geometry of some of the

12 roads would be changed.  Will that be necessary in

13 connection with bringing the blades or other components

14 into the project?

15 A. Yeah.  As I mentioned, they're rather large. 

16 Some of the turns will have to be changed to allow the

17 trucks to come through the turns.

18 Q. And once the turbines are erected and you no

19 longer have to bring those blades in, will that portion

20 of the road operation be restored to its original

21 configuration?

22 A. There are places where we would widen an

23 intersection temporarily based on if we think we need

24 room of improvement base for the trucks to come
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1 through.  Then we would reclaim that when it is done so

2 that all you have left would be just the access road.

3 Q. Mr. Brian spent a lot of time with you

4 talking about how much land would be disturbed in

5 connection with the project.  And you testified, I

6 believe, that would be approximately an acre per

7 turbine.  When the project is up and operating, Mr.

8 Butler, how much land actually remains disturbed once

9 the project is operating and the turbines are spinning,

10 the same amount of acreage?  Does it remain disturbed

11 or is it restored in some fashion?

12 A. Oh, no, everything is restored, so the only

13 thing that is remaining is the pedestal of the turbine

14 foundation, which, as I said, is approximately 18 feet

15 in diameter, around that would be a ten foot stone ring

16 and then the access road that got you there. 

17 Everything else is restored, so where we trenched

18 collection lines, that's restored or any other

19 disturbance would be restored.

20  Q. So the trench collection lines, that's

21 recovered, correct?  You trench and bury the cable,

22 then that's covered over; is that right?

23 A. Yes.  It's buried in the ground, as I

24 mentioned, 42 inches deep and then restored on top so
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1 you don't really notice.  You can farm over top of it.

2 Q. And with respect to -- let's just take the

3 farming operations where this project is going to be

4 placed, agricultural land, will farmers be able to

5 continue to use some of the land that was originally

6 disturbed for continuation of their agricultural

7 operation?

8 A. Yeah.  The farmer can continue to use all

9 that land right up to that stone ring that we put

10 around a turbine, so really the amount of land that's

11 taken out of production is like six-hundredths of an

12 acre.  It's not much at all.

13 Q. So then what's the net effect, Mr. Butler,

14 per turbine when you take into account the acreage that

15 has been restored as you've just described and the

16 continuation of farming, how much acreage is taken up

17 by the turbines and the access roads, on average, per

18 turbine?

19 A. Well, I don't have a calculator with me, but

20 as I said I think the turbine itself is probably six-

21 hundredths of an acre, so it's not much.  And then the

22 access road is 16 feet wide and a thousand feet long. 

23 That's 16,000 feet.  That's, what, a quarter of an

24 acre, something like that.  So if you assume there's
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1 1,000 feet of road for every turbine, at least a

2 quarter of an acre.

3 Q. So a quarter acre would be the land that

4 remains disturbed from its use as its previous

5 function, but that's a quarter acre per turbine,

6 correct?

7 A. That's right.  And, you know, disturbed is

8 probably the wrong word because, you know, once it's

9 disturbed it's stabilized with the road itself, so it's

10 like a stone access road which really isn't a

11 disturbance.

12 Q. But whatever is disturbed is restored; is

13 that right?

14 A. Yeah, everything that is disturbed is going

15 to be restored or has stone on it.

16 Q. Wouldn't that be much like a road

17 construction project or any other significant project,

18 that there is an initial disturbance of the area, but

19 then when the project is complete, whether it's a road

20 or some other infrastructure, that's restored?

21 A. That's right.

22 Q. Let's talk about hurricanes.  We'll talk

23 about lightning strikes in particular.  Do you recall

24 questions from Mr. Brian about lightning strikes?
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1 A. Yes.

2 Q. Can you describe how the turbines are

3 equipped to handle lightning, the blades and the

4 turbines equipped?

5 A. Sure.  So the turbine blades have a little 

6 location on the blades where lightning will most likely

7 hit, and that's tied into the grounding system for the

8 whole turbine.  So that's grounded through the turbine,

9 down through the tower, through the foundation and out

10 into the surrounding land.  As well as the collection,

11 there's a ground cable in the collection trenches as

12 well, so that's all connected through to the ground

13 level, enough grounding to handle a lightning strike.

14 Q. Do you recall questions from Mr. Brian about

15 hurricanes and how the turbines are handled during a

16 hurricane?

17 A. Yes.

18 Q. Would you describe for the Board a little

19 more about what happens to the turbines.  You described

20 the blades are spinning in a different direction. 

21 Would you describe that in a little bit more detail?

22 A. Sure.  I can talk about that a little more. 

23 So as I mentioned, the blades pitch, and they have a

24 cut-in speed, which is a minimum speed and they have a
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1 maximum speed, which is a cut-out.  So once the winds

2 gets faster than that cut-out speed, the blades will

3 pitch back and spill air and reduce the amount of force

4 on the blade.  So at high enough speeds the blades are

5 pitched all the way back, and they don't have any lift

6 in then, so actually the rotor brakes in terms of it

7 stops.  The blades are pitched back, and it stops

8 turning.  Then to make sure the stress is minimized on

9 the whole system, it's roughed in is the term they use,

10 so it's not -- there's a physical hard brake on the

11 drive train, and that's not engaged, but the turbines

12 are allowed to kind of accept the air when real strong

13 winds blow, but the aerodynamics of the blades stop the

14 turbine from rotating.  And then, you know, the devices

15 that pitch those blades, the pitch actuators, most

16 vendors have a little backup power supply that goes

17 between those pitch actuators to pitch the blades in

18 case there's no power to the rest of the wind farm.

19 Q. And the power supply, is that a battery

20 supply?

21 A. Yes.  Backup batteries supply individual

22 actuators.

23 Q. Do you recall questions from Mr. Brian about

24 FAA lighting?
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1 A. Yes.

2 Q. And do you recall your testimony that the

3 application provides 105 turbines.  Is that the number

4 for certain or might that vary between turbine models

5 selected?

6 A. Oh, that will vary, so the output and inflow

7 to the wind farm is determined by the interconnector

8 agreement with the grid, so depending on the size of

9 the generator that's selected, you could use less

10 turbines.

11 Q. So there would never be more than 105?

12 A. Never more than 105.

13 Q. And that's for each model.  It could even be

14 less than that; is that correct?

15 A. Yes.

16 Q. And you also testified about lights on the

17 turbines.  Will there be more than one light on these

18 turbines?

19 A. Well at this height there will be two lights

20 on top of the nacelle for each turbine.

21 Q. Okay.  Thank you.  That's all I have.

22 MR. BRIAN:  Just briefly recross.

23 RECROSS-EXAMINATION BY MR. BRIAN

24 Q. So there's going to be two blinking lights
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1 per turbine; is that correct?

2 A. At this height, yes.

3 Q. You were asked about land disturbance.  And I

4 think we maybe even talked with regard to what a land

5 disturbance is, but in terms of digging up holes, just,

6 you know, using the most common definition of land

7 disturbance, there is going to be a disturbance while

8 you're building the thing and then there's going to be

9 a disturbance when you're decommissioning; is that

10 correct?  You have to dig it all up and then you have

11 to dig it all up again, right?

12 A. Decommissioning will have a disturbance,

13 certainly.  And part of decommissioning is restoring

14 what was disturbed back to original.

15 Q. And you do the road work and everything else

16 that Mr. Campen put it best when he said it's just like

17 any other new project.  You're going to have to fill a

18 whole lot of -- bring a lot of fill into this area

19 where you build roads and do the turbine and everything

20 else.  You've got to dig holes and fill them back up

21 again, right?  That's what you mean by restoring,

22 right?

23 A. Restoring the ground cover that's on top of

24 the disturbance.
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1 Q. By putting dirt on top of it and then

2 planting again, correct?

3 A. Correct.  So the idea -- where the foundation

4 of the turbine is, as I said, is excavated off.  The

5 topsoil itself is kind of segregated from the rest of

6 the soil.  Then the foundation built and then the soil

7 is put back on top of it.

8 Q. I understand.  And then each one is going to

9 occupy roughly a quarter acre, correct?

10 A. If you include the access road, yeah.

11 Q. And you're going to have 48 of them, right?

12 A. Right.

13 Q. So that comes to what, how many acres?

14 A. Twelve.

15 Q. Twelve acres of land that will be disturbed,

16 permanently disturbed; is that right?

17 A. It's disturbed, yes.

18 Q, That's right.

19 MR. BRIAN:  That's all I have.

20 CHAIRMAN:  Thank you.  Any questions from the

21 Board?

22 EXAMINATION BY THE BOARD

23 DR. LAWRENCE:  In looking at your whole

24 system --
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1 CHAIRMAN:  Please talk into your microphone.

2 DR. LAWRENCE:  In looking at your whole

3 system here, what's the probability of break down?  In

4 looking at those components that you've got listed

5 there, what do you figure -- what's the more apt to

6 first of all, break -- first of all, go out on you and

7 what's going to give you the most problems?

8 MR. BRIAN:  I'm sorry, I can't understand the

9 question.

10 DR. LAWRENCE:  As far as probability of

11 breakdown, on this system -- can you hear me?

12 MR. BUTLER:  Yes, I can hear you.

13 DR. LAWRENCE:  What's apt to go first? 

14 What's going to give you the problems here?

15 A. Anything that -- it would be speculation as

16 to what would go bad first?  I suppose each

17 manufacturer would probably know what would fail on

18 their equipment.  I imagine it would be something like

19 a gearbox or something in a nacelle.  That's just

20 speculation.

21 DR. LAWRENCE:  Well, I'm just looking at any

22 system.  You're going to have certain components in any

23 system that will break down before anything else.

24 A. Sure.
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1 DR. LAWRENCE:  And if that's the case, if

2 it's a large component here, and I've got to have a

3 tractor-trailer to bring these parts in all the time,

4 then that's one thing.  Now that's just one question. 

5 You look at it and think about it.

6 A. Okay.

7 DR. LAWRENCE:  The other question is, I'm

8 looking at your credentials here.  I see that you've

9 done some work with UAVs.  Is this going to be

10 inspected by UAVs, or how do you plan that?

11 A. Oh, actually, you know, as I mentioned we'll

12 probably have turbine technicians, and they will be

13 inspecting and maintaining the turbines.  UAVs are

14 used, to my understanding, on exterior inspections.

15 DR. LAWRENCE:  I thought that in here

16 somewhere.  Didn't I see something on your credentials

17 here about UAV?

18 A. I don't know if there is anything in there

19 about UAV's but I do know they are in the market to be

20 used.

21 DR. LAWRENCE:  Design and manage sustainable

22 site plans for higher education, including UAV South --

23 A. Oh, sorry, that's University of Virginia,

24 UVA.
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1 DR. LAWRENCE:  Oh, that's UVA?

2 A. Yes.

3 DR. LAWRENCE:  UAV, that's -- okay.  Oh,

4 okay, so that's -- okay, that's what it is.  Okay. 

5 You've got it.  But I'm still interested in the

6 inspection techniques.  I'm interested in how you plan

7 to do that.

8 A. Sure.  We have some operations and

9 maintenance experts that can probably give you better

10 answers than I, but, like I said, the turbine

11 technicians are on site, and then, as you mentioned, I

12 believe there are some companies that offer inspection

13 services.

14 DR. LAWRENCE:  Well, at least I've got an

15 understanding of how your (inaudible) is going to be

16 used.  I understand that much.  Thank you for that. 

17 That's all I have.

18 CHAIRMAN:  Any other Commissioner?

19 DR. MITCHENER:  I'd like to approach the

20 safety issue.  In the restaurant/ice cream business the

21 State Health Department will come in unannounced from

22 time to time to evaluate the facility and score you

23 accordingly.  My question is, a wind turbine farm, are

24 there state and/or federal agencies that come in
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1 unannounced and inspect a wind farm for safety issues?

2 A. I don't have an answer for that.  I'm not

3 sure who that would be that would do random

4 inspections.

5 MR. MITCHENER:  So at this point in time is

6 there a work in process, or it varies from state to

7 state or what's the --

8 A. I wouldn't be the best person to talk about

9 random inspections.

10 MR. MITCHENER:  Thank you.

11 CHAIRMAN:  Any others?  Mr. Kehayes?

12 DR. KEHAYES:  First with regard to lighting,

13 we've got two blinking lights.  You intimate that

14 that's a light that pilots see but we won't.

15 A. You'll still see them.  I mentioned that

16 sometimes when you're underneath the turbine you won't

17 see them, because they are mostly casting up and out or

18 could be blocked by the nacelle, but you'll see them

19 from a distance.

20 DR. KEHAYES:  But above the light is a 192

21 foot white blade.  Won't the lights be reflecting off

22 the blades, so, in fact, you're lighting the blades

23 which would be visible, not to pilots but to people on

24 the ground.
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1 A. Well, the lights aren't really that great

2 that they would be like a flashlight or floodlighting

3 or anything on the blade itself.

4 DR. KEHAYES:  Okay.

5 A. I've never noticed that.  I've been on a lot

6 of wind farms, and I've never noticed that.  I have

7 noticed where the blades kind of obscure the lights on

8 the front of the turbine, you know, go in front, you

9 won't see the light.  I've never seen the blade from

10 the light.

11 DR. KEHAYES:  At times the blades will be

12 static, fixed, nonrotating; and, therefore, they would

13 be a large white object that would reflect the strobe

14 lights, wouldn't they?

15 A.  I guess I've never seen that happen.  I don't

16 think that the light is bright enough to really shine

17 on the blade.

18 DR. KEHAYES:   Mr. Giecek on the 22nd of

19 August said that you filed with the FAA in April of

20 2014, and at present there was no determination of no

21 hazard.  Is that still the situation, to your

22 knowledge?

23 A. I believe that's correct.

24 DR. KEHAYES:  The next question about the
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1 employees.  You said there would be maybe a dozen

2 people working on these.  So I want to be clear, are we

3 going to have a dozen people employed around here that 

4 every day for five days a week they're going to go in

5 and punch a clock and be working on these turbines?

6 A. Yes.  There will be about a dozen folks at a

7 wind farm of this size that will be doing daily

8 operations and maintenance.

9 DR. KEHAYES:  Daily operation and

10 maintenance?

11 A. Yes.

12 DR. KEHAYES:  Okay.  These are the people

13 that have got to climb the platform, 590 feet?

14 A. Yes.  They will climb all the way to the top

15 of the nacelle there, so that would be the tallest

16 place you could climb.

17 DR. KEHAYES:  And let's see.  When you're

18 talking about restoring the land, when I look at your

19 diagram behind you, you've got to -- your cables are

20 run four feet deep.  I believe the restoring and

21 decommissioning you've got to go down three feet, so

22 you don't have to remove the cables in the

23 decommissioning, because they are beyond what our

24 ordinance says has to be restored.  So how -- you know,
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1 I'm thinking -- I've got this image of being out with a

2 picnic basket at the foot of the wind turbine.  How far

3 did you say out from the wind turbine -- is there a

4 fence?

5 A. No.  I said there's a stone ring around the

6 base of the turbine that's typically ten feet wide.

7 DR. KEHAYES:  How high is that above ground?

8 A. Oh, I'm sorry.  That is the ground right

9 there.

10 DR. KEHAYES:  It's at ground level?

11 A. That's right.  The foundation, 18 foot

12 diameter concrete pedestal sticks up out of the ground

13 approximately six inches or so and around that we

14 typically place a ten foot wide stone ring, sometimes

15 called a beauty ring.

16 DR. KEHAYES:  Is it a ring or a platform now?

17 A. Stone.  Stone on the ground like a road.  So

18 it will look as if the road comes up to the turbine.

19 DR. KEHAYES:  Okay.  Ground level?

20 A. Yes, ground level.

21 DR. KEHAYES:  Ground level.  So you've got a

22 gravel circle how far out from the --

23 A. It's usually ten feet wide in width around

24 the pedestal.

mailto:sgrahamassoc@gmail.com


101

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 DR. KEHAYES:  Okay.  Gravel ten feet out from

2 the base around the pedestal.  How deep is the soil

3 over the foundation?

4 A. So as I mentioned, the pedestal comes down is

5 usually about four feet below the ground before it

6 flares out, so you can imagine the soil starts at about

7 four feet deep up against the pedestal, and then it

8 gets deeper and deeper and deeper as you go ten feet

9 down.

10 DR. KEHAYES:  As it goes down?

11 A. Yes.

12 DR. KEHAYES:  Since you're concerned with

13 safety, is it considered safe in the industry to be

14 active around the base of the turbine?

15 A. Yeah.  As I mentioned farming operations and

16 other activities can happen right up to that eight

17 feet. 

18 DR. KEHAYES:  And GE and Vestas, et cetera,

19 they're fine with that proximity of activity?

20 A. Yes.  Is there a specific activity that

21 you're thinking of?

22 DR. KEHAYES:  Farming.

23 A. Oh, farming, yes, absolutely.  You can farm

24 all the way up to the beauty ring.
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1 DR. KEHAYES:  Okay.  Which model did you say

2 -- you mentioned a particular, but I didn't understand

3 which model you were talking about.

4 A. Sure.  I was saying on the basis of setbacks,

5 on the Vestas V136.

6 DR. KEHAYES:  Vestas.

7 A. Vestas.

8 DR. KEHAYES:  In the list that you gave us in

9 the application of the turbines, Vestas was the only

10 one that gave an RPM rating, 15.3 RPM.  Is that the --

11 then you shut down after -- when it -- you limit it to

12 15.3 RPM?

13 A. Yes.  I mentioned that the cut-off wind speed

14 is used and then the blades will pitch back, so it

15 doesn't overspeed, and that what reduces stress.

16 DR. KEHAYES:  I'm thinking here RPMs.  You

17 get up to 15.3 the winds are stronger and you're

18 flapping out your air flow.  Is there a brake on it

19 also?

20 A. Well, there is a brake on the drive train

21 also.  As I mentioned, that wouldn't be engaged during

22 a wind of that speed because if it did engage and

23 locked it down tight, then the blades would have taken

24 that stress.  But the way that the system slows itself
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1 down and stops is, as I mentioned, the blades are more

2 like an airplane wing, and, you know, it's lift that

3 turns them.  So if they're out of the wind, out of the

4 mechanics, there's no lift to turn them.

5 DR. KEHAYES:  Oh, also, the IEC,

6 International Electrotechnical Commission, 61 400-11

7 with relation to wind turbines, do you have this

8 document?

9 A. Not with me, no.

10 DR. KEHAYES:  I tried to get them and they

11 wanted to charge $300 for me to be able to look at IEC

12 61 400-11.  So I would really -- I'm a bit curious.  If

13 you have that I would love to be able to see IEC 61

14 400-11.

15 A. I'm not sure what the copyright rules are on

16 that.

17 DR. KEHAYES:  Well, if you used it, you had

18 to have access to it.

19 A. Sure.  I don't know if I can give it away

20 though.

21 DR. KEHAYES:  You can't give it away?  You're

22 under oath.

23 A. I don't know if I can give it away.

24 DR. KEHAYES:  Okay.  But I would love to see
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1 that.  I guess we could use the money that's been

2 allowed to us to check out this -- to buy this IEC

3 information?

4 MR. MORRISON:  We should not conduct our own

5 investigation.

6 DR. KEHAYES:  This is in their referenced

7 material in their application.  I'm just asking to see

8 what they've referenced in their application.  I think

9 that's reasonable.

10 MR. MORRISON:  I think you're right.  Mr.

11 Campen make a note there's some concern of this Board

12 to see that publication.

13 MR. CAMPEN:  So noted.

14 DR. KEHAYES:  Thank you.  That's all.

15 MR. BONNER:  Are there state and federal

16 agencies involved with the installation and post

17 installation of these turbines?

18 A. With the post installation?

19 MR. BONNER:  After they're installed.

20 A. Well, as I mentioned, I'm not sure if there

21 is anyone that does random inspections.  I don't know

22 that answer.  But I suppose of the entire generation

23 facility that FERC under federal requirements would

24 probably mandate some inspection.
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1 MR. BONNER:  So who would determine once

2 they're installed they're safe.  Would you get some

3 approval relative to inspection?

4 A. Well, I'm not sure about that.  It's in our

5 best interest to operate them safely, obviously.  As

6 far as an investment we want to operate safely, and

7 we'll have employees there that we want to keep safe.

8 MR. BONNER:  Thank you.

9 CHAIRMAN:  Thank you, Mr. Butler.  At this

10 time we are going to take a ten minute break, and Mr.

11 Campen have your next witness ready.

12 MR. CAMPEN:  Yes, sir.

13 (Off the record 7:08 - 7:26 p.m.)

14 CHAIRMAN:  We're back in session.  Mr.

15 Campen, call your next witness.

16 MS. ROSS:  Mr. Chairman, I will be

17 questioning the next witness, and we would call John

18 Hecklau to the stand.

19 CHAIRMAN:  Would you repeat that, please?

20 MS. ROSS:  I will be questioning the next

21 witness who is John Hecklau.

22 CHAIRMAN:  Okay.

23 CLERK:  And, for the record, he has received

24 his oath.
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1 DIRECT EXAMINATION OF JOHN HECKLAU BY MS. ROSS

2 Q. Good evening, Mr. Hecklau.  Would you please

3 tell the Board your name and spell it for us?

4 A. Sure.  My name is John Hecklau.  Last name is

5 H-E-C-K-L-A-U.

6 Q. Mr. Hecklau, where do you work?

7 A. I work for a firm called Environmental Design

8 & Research in Syracuse, New York.

9 Q. And is that firm typically referred to as

10 EDR?

11 A. It is.

12 Q. That's probably how I will refer to it too in

13 the course of my questioning.  Can you describe EDR to

14 the Commission.

15 A. So EDR is a multi-disciplinary, environmental

16 consulting, land use planning and landscape designing

17 firm.

18 Q. Can you tell the Commission why you are here

19 this evening?

20 A. Sure.  I am here tonight to provide testimony

21 on the visual impact assessment that we prepared for

22 the Timbermill project and to offer my opinion on the

23 project's effect on visual resources within the study

24 area.
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1 MS. ROSS:  Mr. Chairman, I would like to hand

2 out Mr. Hecklau's exhibits.

3 CHAIRMAN:  Okay.  Are you asking to introduce

4 them into evidence?

5 MS. ROSS:  Not at this time.

6 Q. Mr. Hecklau, if I can get you to turn to what

7 is marked as Tab 28 and has been identified as

8 Timbermill's Exhibit [28].  Can you tell me what this

9 document is?

10 A. Yes.  That's my resume or CV.

11 Q. Where did you get an undergraduate degree?

12 A. I got a Bachelor of Arts degree from

13 Middlebury College.

14 Q. And your graduate degree?

15 A. Master of Science degree from the State

16 University of New York, College of Environmental

17 Science and Forestry.

18 Q. Tell us how long you have been employed at

19 EDR.

20 A. I've been working at EDR for 28 years.

21 Q. What is your current position with EDR?

22 A. I'm a principal in the firm.

23 Q. And in that role what are your primary

24 responsibilities?
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1 A. So as a principal within the firm's

2 Environmental Division, I oversee the operation of that

3 division.  I am also responsible for overseeing and

4 managing various projects dealing with environmental

5 impact analysis, natural resource inventory and

6 management, visual impact analysis, environmental

7 permitting and environmental performance review.

8 Q. Have you served as a consultant with respect

9 to other wind facility projects?

10 A. I have.

11 Q. Approximately how many wind facility

12 projects?

13 A. I've worked on at least 40 to 50 wind power

14 projects.

15 Q. In how many states have you worked on

16 projects?

17 A. In nine different states.

18 Q. Now you do visual impact assessments for

19 developments other than wind farms, correct?

20 A. We do.  EDR has done visual studies for over

21 30 years for all kinds of infrastructure projects.

22 Q. In the course of your work have you been

23 called to testify regarding visual and aesthetic

24 quality related specifically to utility scale wind
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1 energy projects?

2 A. On several projects, yes.

3 Q. Have you testified before governmental

4 agencies such as this?

5 A. I have.

6 Q. Have you been accepted as an expert before?

7 A. Yes, I have.

8 Q. Can you briefly describe the methodology you

9 use to complete a visual impact assessment?

10 A. So for a visual impact assessment I typically

11 use some standard components, those being a description

12 of the visual study area in terms of the

13 characteristics of the landscape, sensitive visual

14 resources within the landscape, actual viewers in the

15 study area.  It then evaluates project visibility 

16 using a line of sight analysis that's called a viewshed

17 analysis.  That's followed up by a field evaluation of

18 visibility and then we also take a look at the visual

19 effect or visual impact of the project.  And we do that

20 by preparing computer system visual simulations from

21 selected viewpoints within the study area and then

22 having those simulations evaluated by a rating panel

23 using registered landscape architects.

24 Q. And did you use this methodology you just
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1 described here in the previous wind projects that

2 you've worked on?

3 A. We have.

4 Q. And did you use those same methodologies here

5 in regards to the Timbermill project?

6 A. Yes.  Those are pretty standard methodologies

7 for a visual impact assessment.

8 Q. You got the next question.  Are these

9 methodologies generally accepted in the visual

10 assessment industry?

11 A. They are, yes.

12 MS. ROSS:  Mr. Chairman, we would tender Mr.

13 Hecklau as an expert in the field of visual impact

14 assessment in wind energy facilities.

15 CHAIRMAN:  Accepted.

16 MS. ROSS:  I'm going to hand out his visual

17 impact report.

18 Q. Mr. Hecklau, if you could, would you tell us

19 the document is that I've just handed out and is marked

20 as Timbermill Exhibit [29]?

21 A. I'm sorry.  Would you repeat that?

22 Q. Can you tell us what the document is that was

23 just handed out and marked as Timbermill Exhibit [29]?

24 A. Yes.  That's the visual impact assessment or
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1 VIA as it is sometimes called.

2 Q. Did you oversee the preparation of this

3 document?

4 A. I did.

5 Q. And does this document reflect your

6 conclusions and opinions related to the Timbermill Wind

7 Project?

8 A. It does.

9 Q. Let's turn to your report.  We'll try to move

10 through the document quickly.  Looking at page 11 in

11 the large, somewhat large, writing that we see in Mr.

12 Hecklau's report.  Looking at page 11, did you use a

13 five mile study, excuse me, a five mile radius study

14 area?

15 A. We did.

16 Q. And if you look at Figure 4, which is right

17 behind page 11, does this reflect the study area that

18 you used?

19 A. That's correct.  The darker ring is a five

20 mile ring around the proposed turbine array.

21 Q. Why would you use a five mile grid?

22 A. The State of North Carolina and the County

23 don't have any requirements for a particular visual

24 study area or size, so we used five miles because it is
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1 the typical study area that we see in most states and

2 most jurisdictions when we do visual impact

3 assessments.

4 Q. Now in Section 3 of your report you describe

5 the area in detail.  You break it into zones.  Why is

6 this document --

7 CHAIRMAN:  Are you referencing this?

8 MS. ROSS:  Yes.  The white book that says

9 Visual Impact Assessment, and we are on page 11.

10 DR. KEHAYES:  Well, I'm not seeing page

11 numbers.  I see page 9.  It goes from there.  Page 11,

12 Existing visual character, is that what we talked

13 about?

14 MS. ROSS:  Yes, sir.  In the bottom right-

15 hand corner, page 11.  And at the top it says, 3.0

16 Existing Visual Character.

17 DR. KEHAYES:  Let me look at John's.

18 MS. ROSS:  Mr. Kehayes, would you like

19 another book in case yours is misnumbered.

20 DR. KEHAYES:  Commissioner Mitchener and I --

21 he lets me look at the exhibit.

22 MS. ROSS:  I just want you to be able to

23 follow along.

24 Q. So we were talking about Figure 4 in the
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1 study.  It's a figure that reflects the study area of

2 your report, correct.

3 A. Yes, ma'am.

4 Q. Now in Section 3, which is this general

5 section of the report, you describe the area and break

6 it into zones.  Why is this step important in the VIA?

7 A. So this process is described then on page 14. 

8 These zones are referred to as landscape similarity

9 zones.  Within any visual study area of landscape

10 includes a diversity of characteristics.  And what we

11 are typically asked to do is to try to break those down

12 into areas that have similar visual character in terms

13 of the arrangement of the components within the

14 landscape: the vegetation, the topography, land use,

15 viewer activity, things of that nature.  And the reason

16 we do this is it sort of provides a context for the

17 visual impact analysis in terms of defining scenic

18 quality and also indicating the ability of these

19 different landscapes to accommodate visual change.

20 Q. Now if I could get you to turn to page 29. 

21 And right behind that is Figure 6.  Mr. Hecklau, can

22 you tell us what Figure 6 is?

23 A. Sure.  So as I said earlier, one of the

24 components of the VIA is to characterize the visual

mailto:sgrahamassoc@gmail.com


114

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 study area, not only what the landscape is like, but

2 what sort of visually sensitive resources might exist

3 within that area, and that's what Figure 6 shows. 

4 Basically it identifies those that we were able to

5 inventory through various existing data sources.

6 Q. And that's in the illustration of Figure 6,

7 which is behind page 29, reflects the type of things

8 you considered in your visual impact?

9 A. That's right.  That's right.  So if the

10 Commissioners look at that legend you'll see the type

11 of things that we're identifying: towns, places where

12 people live, various scenic byways, natural areas,

13 rivers, conservation, open space, historic resources,

14 things of that nature.

15 Q. And if you will turn in your report to page

16 31 in the bottom right-hand corner, you'll see Section

17 4, correct?

18 A. That's correct.

19 Q. And this is the section for the visual impact

20 assessment methodology that you used, correct?

21 A. That's correct.

22 Q. And you briefly gave us an overview in your

23 qualifications, but just for clarity, can you walk us

24 through the steps that you performed for this
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1 visual impact assessment of the Timbermill project?

2 A. Sure.  So as I mentioned earlier, the first

3 part of the assessment is looking at potential project

4 visibility.  So the first thing we do is what's called

5 a viewshed analysis, which is basically a line of sight

6 analysis where we enter the coordinates of the proposed

7 turbines.  We put in their maximum heights, both the

8 nacelle and blade tip height.  And then we use some GIS

9 software -- ArcGIS is the software -- to run the

10 analysis, which basically shows anyplace within the

11 study area where there is a potential for a viewer at

12 ground level to see any part of any turbine within the

13 proposed array.

14 Q. And after you do the viewshed analysis,

15 what's your next step?

16 A. So the viewshed analysis is based on data

17 that we're able to obtain, mostly digital data.  It

18 doesn't include certain things that aren't available in

19 digital format such as the screening or blocking

20 effects of structures and things like that, trees along

21 streets, so we would follow up a viewshed analysis with

22 a field review to verify and refine the results to get

23 a better sense of where the project would truly be

24 visible.
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1 Q. So you and members of your team went out in

2 the community for field verification?

3 A. That's correct.  We basically drove all the

4 roads within this five mile radius study area

5 determining where there were open views, documenting

6 those views with photographs and GPS coordinates, the

7 purpose being to document the degree of screening that

8 is out there as well as where open views are available

9 and also to obtain photographs that we subsequently

10 used for development of simulations.

11 Q. And as I think you testified, at this point

12 you create simulations used in the evaluation process;

13 is that correct?

14 A. That's correct.  Simulations are created

15 using a 3-D modeling program and some fairly

16 sophisticated software that overlays and aligns the

17 model to the photographs, and then we provide those

18 photographs with a before and after view to a panel of

19 landscape architects and ask them to evaluate the

20 contrast the project presents to the various components

21 of the landscape.

22 Q. Let's turn then to the viewpoints and

23 simulations you did.  I'm looking at page 34, and,

24 again, in the white three-ring notebook.  How many
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1 viewpoints did you photograph?

2 A. So when we were doing our fieldwork we

3 documented views from 164 viewpoints, and we selected

4 13 for development of simulations.

5 Q. And that 13 is between both Perquimans and

6 Chowan County, correct?

7 A. Yes, ma'am.

8 Q. We're going to be talking with you about

9 Chowan since we are here in Chowan.  We'll come back to

10 those in just a minute.  But if I could get you to look

11 at page 35.  At the end of the chart there where it

12 reflects the simulations, there's a list of viewpoints

13 in a parenthetical.  Do you see them?

14 A. I do.

15 Q. Can you tell us what these viewpoints

16 represent?

17 A. So the viewpoints that are indicated in that

18 paragraph are ones that we identified during field work

19 as offering potential open views toward the project

20 site from what we considered sensitive visual

21 resources.  So we identified them as candidates for

22 preparation of visual simulations, but in the initial

23 step of preparing the simulations determined that the

24 views were actually either fully or almost fully
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1 screened by structures and vegetation.

2 Q. So let's talk about that for a minute.  When

3 you prepare a simulation for a VIA, do you prepare

4 simulations where you think the turbine is visible or

5 where they won't be visible?

6 A. The criteria we use are listed on page 34. 

7 And the first criteria is that we are looking for open

8 views.  We want to provide a simulation of what the

9 project will look like in those instances where it can

10 be seen in different settings, different distances, try

11 to be representative of the larger study area.

12 Q. So we're going to talk a fair amount about

13 what we see, but before we move to that, if I can get

14 you to look at what's marked as Exhibit [32] in the

15 package that I handed out with the tabs.  Mr. Hecklau,

16 can you tell us what has been marked as Timbermill

17 Exhibit [32]?  What is this compilation?

18 A. So these are -- these are the viewpoints that

19 we just discussed that were listed at the bottom of

20 page 35.  And they are labeled with the viewpoint

21 number that we assigned them.  Also I have indicated

22 the resource that is present.  And what these are, are

23 what we call alignments or wire frames where we have

24 used the computer software to align the project to the
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1 photograph and see where it falls within the view to

2 determine if it is visible or not.

3 Q. And let me stop you there and make sure we're

4 on the same page.  Looking at the first page of Exhibit

5 [32], is this a photograph?

6 A. Yes.  This is a photograph from the county

7 courthouse, the existing view of the site.

8 Q. And if you turn to page 2, the second page,

9 this is also that photograph but with the alignment of

10 the turbines that you were just talking about?

11 A. That's correct.  So the green images that are

12 in the shapes of turbines are actually the modeled

13 project that has been modeled and it's been located

14 within the photograph in the correct location -- the

15 turbines being shown in the correct location and at the

16 correct scale from this viewpoint.  And what these

17 images show is that those closures overlay on the

18 photo, but those turbines would all be fully blocked by

19 structures and vegetation that occur between the viewer

20 and where the project is located.

21 Q. So they are depicted here at the right

22 elevation, the topography, the coordinates and as they

23 will be constructed later on the site, correct?

24 A. That's correct.
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1 Q. If we could just flip through to the second

2 one.  This is what's marked as Viewpoint 5 down in the

3 left-hand corner.  Tell us what this photograph is.

4 A. Again, this is from downtown Edenton looking

5 back toward the project site.  And, again, the second

6 photo shows where the turbines would fall in this view,

7 and all of them would be fully blocked, as the second

8 sheet indicates, by buildings and trees in the

9 foreground.

10 Q. There are a number of pictures here.  We're

11 certainly not going to walk through all of them.  The

12 Commissioners have the ability to do that.  But I do

13 want to turn us to what the first blue tab is on that  

14 exhibit, which, again, in the lower left-hand corner

15 you'll see there it is marked as Viewpoint 76.

16 Mr. Hecklau, can you describe to us what this

17 picture is and the alignment that is behind it?

18 A. Sure.  Viewpoint 76 is a view toward the

19 project site from the Chowan Junior/Senior High School,

20 and it shows the building and tree line across the

21 street from the school.

22 Q. Does the alignment reflect that the turbines

23 will be -- a view they will be seeing will be blocked?

24 A. The alignment indicates that at most a single
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1 blade or two might project above the treetops, but for

2 the most part the tree line that sort of runs across

3 underneath that view is going to block out views of the

4 turbines from this location.

5 Q. When you're looking towards the left part of

6 the picture there is a little bit of white above the

7 treetops.  Is that one of the blades?

8 A. That's correct.  On these images where the

9 turbine would actually project into view, we've shown

10 them in their proposed color, which is white, which

11 would be how we would show them in the simulation.

12 Q. And then the last one I would like to ask you

13 to look at is the second tab in the packet, Exhibit 32,

14 which is Viewpoint 154.

15 A. Sure.  So this is the view from the White Oak

16 Elementary School, one of a couple views we took from

17 that area.  And similar to the last view, when we did

18 the alignment this was an open view we thought might

19 offer a view of the project, but when we did the

20 alignment we found that the houses and trees, which are

21 just across the street from the school property,

22 effectively screened out views of the turbines.

23 Q. And so as we turn to your simulations, again,

24 you said one of the first criteria when you look at
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1 simulations was to look at views you thought would be

2 open landscape, open views of the turbines, correct?

3 A. That's correct.

4 Q. So if we turn to Figure 9, which is the first

5 tab in your three ring binder, Exhibit [29].  The first

6 tab you've got there is Figure 9.

7 CHAIRMAN:  Are you talking about the green

8 tab?

9 MS. ROSS:  Yes, sir.

10 Q. Can you describe for us what Figure 9 is?

11 A. Sure.  So Figure 9 is --

12 MR. BRIAN:  Excuse me, can I have a second to

13 look.  We don't have tabs in ours.

14 MS. ROSS:  My apologies.  That just reminded

15 me (inaudible).

16 MR. BRIAN:  Thank you.  I've got it.

17 Q. So looking at the first tabbed page in

18 Exhibit [29], and this is Figure 9, correct?

19 A. That's right.

20 Q. What is this figure?

21 A. So Figure 9 is what we call a Viewpoint

22 Location Map.  And this map shows the location of all

23 164 viewpoints that we went to when we did our

24 fieldwork.  And those that we chose to prepare
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1 simulations from are indicated in red.

2 Q. And behind Figure 9 in Figures 10 through 22,

3 are these the simulations that were created?

4 A. They are.

5 Q. And similarly to Exhibit 32, we're not going

6 to move through all of them.  They are in the report. 

7 But looking at the first one, which is your second tab

8 in the three-ring binder, this is Viewpoint 12,

9 correct?

10 A. That's right.

11 Q. Can you describe what the first page here is?

12 A. So the first page on all the simulation

13 figures is these viewpoints, and in this case we call

14 it Viewpoint 12.  It is on Paradise Road as you head

15 out of Edenton.  This was really the first opportunity

16 we had to see an open view where the turbines might be

17 visible, so we adopted that as an exhibit here.

18 Q. And turn to the simulation.  What does the

19 simulation show you?

20 A. So from this location when we did the

21 alignment and prepared the simulation, what we found is

22 that a majority of the turbines are fully screened by

23 the trees and the houses that run across the foreground

24 in this view.  You'll see just a couple of turbine
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1 blades projecting above the treetops.

2 Q. And are one of those turbine blades slightly

3 to the right of the occupied structure shown there in

4 the picture?

5 A. That's correct.

6 Q. And is there -- this is certainly a printout

7 of these pictures, correct?

8 A. That's right.

9 Q. And is there a CD provided that shows the

10 images?

11 A. That's correct.  We like to provide a CD as

12 an appendix to the document so that folks can view

13 these images on a computer monitor.  That way you

14 aren't subject to the variabilities of the print

15 quality and things like that.

16 Q. And poor lighting I think can be an issue in

17 looking at the pictures.

18 Would you briefly describe for us how the

19 simulations are created?

20 A. So there's a lot of detail in the VIA about

21 the actual technicalities of creating the simulations. 

22 But essentially we use a couple of computer software

23 programs, AutoCad and a program called 3-D Studio Max,

24 which essentially involves building a three-dimensional
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1 computer model turbine to the maximum dimensions

2 proposed, building a model of that array on a digital

3 elevation model and then overlaying or aligning that

4 model with the photographs, aligning references in the

5 model to landscape features that are identified in the

6 photographs such as houses, road edges, woodlots,

7 things of that nature.

8 Q. If I can get you to turn to the second or the

9 next tab, which is actually the third tab.  And this is

10 Viewpoint 13?

11 A. That's correct.

12 Q. Can you tell us what Viewpoint 13 shows,

13 please?

14 A. Sure.  This is further out on Paradise Road. 

15 It's near a large radio tower, and it's a viewpoint we

16 selected because it offered a broad, open view in an

17 agricultural setting.  It's at a significant portion of

18 the project.

19 Q. And if you turn to the next page behind that

20 same tab, it's a simulation of that view; is that

21 correct?

22 A. That's correct.

23 Q. Describe for the Board what they're looking

24 at.
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1 A. So when the computer, the three-dimensional

2 model is added to the photograph, you can see that the

3 result is that turbines, a substantial number of

4 turbines are visible across the field of view here,

5 some almost fully unscreened, others that are partially

6 screened by trees in the background.

7 Q.  And I notice that the turbines to the left

8 have a slightly different color than the turbines to

9 the right.  Can you talk to us of why we're seeing that

10 difference?

11 A. Sure.  Part of the modeling process and the

12 software that we use actually assigns a sun angle.  So

13 based on the location and the date and time the photo

14 was taken, the sun projects accurately on the turbines,

15 so the ones on the left are front lit, so they appear

16 lighter.  They're in direct sunlight.  While the ones

17 on the right are actually more back lit, and they're in

18 shadows, so they appear darker.  Again, this is an

19 accurate representation of what the turbines would look

20 like.

21 Q. If I could get you to move to the last tab in

22 the three-ring binder.  And this, of course, is

23 Viewpoint 128, the last tab in the three-ring binder.

24 MR. MITCHENER:  The last green tab?
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1 MS. ROSS:  Yes.

2 Q. On the bottom left-hand corner it refers to

3 Figure 18, Viewpoint 128.  Mr. Hecklau, are you there?

4 A. I am.

5 Q. Commissioners there too?  Describe to us what

6 this evidence is.

7 A. So this is a view from Hicks Field in the

8 Town of Edenton.  We're in the bleachers, and we

9 selected this view because we looked long and hard

10 within the town to try to find some open views, and we

11 thought that an elevated view in a setting like this

12 would give us the best opportunity to possibly see the

13 turbines.

14 Q. So if you turn the page and looking at the

15 simulation, what does the simulation show us?

16 A. So what we found when we did the simulation

17 was that, in fact, the screening of the view is still

18 pretty effective, and all we would see in this view is

19 a single turbine blade projecting up above the trees

20 and the outfield wall, pretty much along the power line

21 going down the center of the view.

22 Q. And I think you said you were looking for

23 open views with the best opportunity to possibly see

24 the turbines; is that correct?
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1 A. Right.  There's a lot of sites that were

2 identified in our inventory that we were made aware of

3 that were potentially visually sensitive within the

4 town and so we spent quite a bit of time looking there. 

5 And that Appendix E of the VIA include where some of

6 those wire frame images were, we were looking for open

7 views and found that they were actually screened.

8 Q. After you create these simulations, Mr.

9 Hecklau, what do you do with them?

10 A. So the process we use, we use a simple

11 evaluation form that's based on a contrast methodology

12 developed by the Bureau of Land Management or BLM.  We

13 provide that form to our panel of landscape architects

14 along with the before and after photos, the

15 simulations, and basically ask them to evaluate the

16 contrast the project presents with various features of

17 the landscape, such as the vegetation, the elevation or

18 the topography, the land use, the viewer activity, the

19 water, the sky, things of that nature.  And then they

20 rate that on a scale of zero, it being insignificant to

21 four being a strong contrast. 

22 Q. Mr. Hecklau, if you would, summarize the

23 rating of the panel for the Timbermill Project and the

24 outcome of their service.

mailto:sgrahamassoc@gmail.com


129

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 MR. BRIAN:  Objection.  Hearsay.

2 CHAIRMAN:  Repeat your question again.

3 MS. ROSS:  I asked him to summarize the

4 outcome of the rating panel that was a part of his

5 report and evaluation.

6 MR. MORRISON:  You asked him to summarize

7 what?

8 MS. ROSS:  I asked him to summarize the

9 comments from the rating panel as part of the

10 evaluation.

11 MR. MORRISON:  Comments from whom?

12 MS. ROSS:  The rating panel.

13 MR. MORRISON:  The rating panel.

14 MS. ROSS:  He has testified that part of his

15 assessment is to provide a simulations and evaluation

16 form to a rating panel, all of his visual impact

17 assessments, not just this one.

18 MR. MORRISON:  Who is the rating panel?

19 MS. ROSS:  He has testified that they are

20 certified landscape architects.  We would put forth

21 that as an expert the hearsay rules do not apply,

22 because he is relying on information that is defined in

23 the --

24 MR. MORRISON:  I agree he is entitled to rely
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1 when rendering an expert opinion on work routinely done

2 by other experts in the field.  But what you are

3 attempting to do I believe, respectfully, is get him to

4 say what these experts said; is that not true?

5 MS. ROSS:  We would not be putting forward

6 the rating panel as the experts.  We would be putting

7 forward information on which he relied, other than the

8 simulations.

9 MR. MORRISON:  I would suggest you rephrase

10 that question.  The objection is sustained.

11 Q. Mr. Hecklau, if you would, how does the

12 rating panel comments impact your opinion and

13 conclusions in the visual impact assessment?

14 A. So the rating panel is asked to fill out a

15 form, as I mentioned, a one-page form, that includes

16 both a numerical rating in contrast to those different

17 viewpoints and provides an opportunity for written

18 comments.  So what we would do -- what we did do is

19 tally up those numerical ratings to come up with

20 averages for each viewpoint for each rater and then an

21 overall cumulative average.  And then we also make note

22 of the comments the rating panel makes in terms of

23 giving us some guidance as to what was -- what was, you

24 know, the factors they were considering in their
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1 evaluation.

2 Q. The rating comments that were provided here

3 and the averaging of the score, were they comparable to

4 what you see at the wind facility project?

5 A. They were.  The scores ended up in the middle

6 of the range.  On a scale of zero to four, the score --

7 the average was 1.9, which represents a moderate

8 impact.

9 Q. And if you would, did you look at nighttime

10 visibility of this project?

11 A. We did a viewshed analysis based on the

12 height of the FAA obstruction lights, which is 394

13 feet.

14 Q. Did you evaluate any simulations of nighttime

15 lighting?

16 A. We did not.

17 Q. And why would you not evaluate simulations

18 for night view?

19 A. You can do nighttime simulations, but they're

20 -- we don't feel they're nearly as defensible as a

21 daytime simulation.  A daytime simulation is based on a

22 lot of hard data in terms of the dimensions, the

23 exterior finish and the color of the turbines.  And we

24 have a really good track record doing simulations that
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1 look like the real projects and they're defensible. 

2 With a nighttime simulation it's more difficult.  It's

3 difficult to obtain good nighttime photos that really

4 represent what the human eye sees.  And that could be

5 because of ambient light issues and just the difficulty

6 taking photographs at night.  There's also no data you

7 can plug in to show exactly what these lights are going

8 to look like.  There's no intensity value that says

9 this is how big they'll look, this is how bright

10 they'll look.  So there's a lot more impression or

11 judgment involved.  And so unless specifically asked to

12 do so, we tend not to do nighttime simulations.

13 Q. If we could turn to Figure 23, which is

14 behind page 88 in the three-ring notebook.  It is not

15 tabbed.  I apologize in advance, but it would be beyond

16 the last tab.  So if you find page 88 in the bottom

17 right-hand corner, the figure behind that is marked

18 Figure 23.

19 Mr. Hecklau, can you tell us what this figure

20 is and how it relates to Timbermill.

21 A. So Figure 23 is basically a series of --

22 MS. ROSS:  Pardon me a minute.  It's behind

23 page 88.  It's a series of six pictures within a large

24 foldout.  Behind page 88.
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1 CHAIRMAN:  Almost to the back of the book.

2 MS. ROSS:  Are you there?  Great.

3 Q. Looking at Figure 23, can you tell us what

4 this figure is and how it relates to Timbermill?

5 A. Yes.  So this is a -- this is actually --

6 rather than a simulation, what we've included here are

7 actual photographs from an operating wind project in

8 upstate New York referred to as the Fenner Project,

9 which shows the appearance of the project as you go

10 from dusk into full dark.  That's the series of the

11 photographs.  And the purpose of the photo is to show

12 that basic appearance of the lights is as a red dot in

13 the sky.  As it was discussed in some of the previous

14 testimony, we're not seeing sky glow, we're not seeing

15 light projected on the ground.  It's really this image

16 of red dots on a dark sky.

17 Q. Mr. Hecklau, you used the term there sky

18 glow.  Can you describe to us what you mean by sky

19 glow?

20 A. Sure.  So sky glow is a term that typically

21 refers to that phenomenon you see where an unshielded

22 fixture will actually light up the sky above it. 

23 Oftentimes you see it with a street light or something

24 of that nature.
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1 Q. And the FAA lighting that is depicted here,

2 that lighting is designed to provide lighting for

3 pilots, correct?

4 A. Right.  The FAA lights are -- they basically

5 project out in a horizontal band with just a slight

6 upward projection because they're designed to warn

7 pilots as they're approaching the project.  So they are

8 neither projecting straight up or straight down.  It's

9 more of a horizontal projection.

10 Q. Now are there circumstances present in the

11 surrounding area that mitigate the night light view for

12 a project such as Timbermill?

13 A. Yes.  There's a number of factors that can

14 mitigate the impacts of the lights.  You know, if

15 you're in an area where there's a lot of natural

16 screening in the form of either trees or even more

17 effectively, say, in a town or a developed area where

18 there are buildings, both the screening of the

19 buildings and the other lights that are present within

20 your view are going to minimize the contrast and the

21 visibility of the FAA warning lights.

22 Q. So if we could, turn to page 90, and we're

23 looking the conclusions in your report.  You talk about

24 the --
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1 CHAIRMAN:  Would you repeat that page over,

2 please?

3 MS. ROSS:  Page 90.

4 Q. You talk about ground level views from the

5 downtown areas of Edenton, Hertford and Winfall will be

6 screened, correct?

7 A. That's correct.

8 Q. And you talk about almost all waterfront

9 views will also be screened, correct?

10 A. That was what we found, yes.

11 Q. Were there waterfront views you found that

12 will not be screened?

13 A. The only unscreened views that we found on

14 the waterfront were up in Perquimans County on the

15 north shore of the Perquimans River back toward the

16 project.

17 Q. And were those significantly or partially

18 screened?

19 A. All of them were substantially screened, yes.

20 Q. You talk about the highest scenic quality

21 within the study area being largely screened, correct?

22 A. That's right.  In the areas with the highest

23 scenic quality in the study area would typically be the

24 towns, the waterfront, the visually sensitive sights,
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1 and we found most of those to be well-screened from

2 view of the project.

3 Q. And you found the project visibility was

4 concentrated within two miles?

5 A. I'm sorry, what?

6 Q. To two miles.

7 A. The -- yeah, the open views of the project

8 were largely found within a two mile radius of the

9 turbines in open areas or settings.

10 Q. And you found that 97 percent of the visually

11 sensitive areas were fully or partially screened?

12 A. That's correct.

13 Q. And you found the facility was compatible

14 with a farming and agricultural landscape

15 A. Right.  That's a comment that we received on

16 the rating forms, and it's very typical when we have

17 evaluated wind farms in farmland and agricultural

18 settings, that the reaction is that even though farms

19 can have significant contrast with various elements of

20 the landscape, they do appear compatible in a working

21 agricultural landscape.

22 MR. BRIAN:  Objection to that conclusion

23 about compatibility.  That's not what he said he was

24 going to testify to.

mailto:sgrahamassoc@gmail.com


137

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 MR. MORRISON:  I'm sorry, I could not hear

2 you.

3 MR. BRIAN:  I object to the conclusion with

4 regard to compatibility.  That is not what he said he

5 was going to testify about when he was qualified as an

6 expert.

7 MR. MORRISON:  Yes, I think that should be

8 sustained.

9 MS. ROSS:  May I be heard?

10 MR. MORRISON:  Yes, ma'am.

11 MS. ROSS:  I just want to say we have

12 tendered him as an expert on the visual impact

13 assessment and the visual impact aesthetics as it

14 relates to the project in this area of a wind energy

15 facility.  I think it is evidence that the Board

16 certainly can use to make their determination related

17 to the compatibility of the project with this area. 

18 And as expert he is providing his opinion that was

19 provided by guidance --

20 MR. MORRISON:  I think that would be a

21 conclusion for the Board's emphasis.  I think the

22 objection should be sustained.  Are you going to have

23 other people testify about compatibility to the

24 surrounding area of the project?
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1 MS. ROSS:  We certainly will have people that

2 will provide evidence as to compatibility of this

3 project to the surrounding area in order to provide the

4 Board evidence in which to rely on.

5 MR. MORRISON:  Okay.  We will leave it like

6 that.  Move on with your next question.

7 MS. ROSS:  Thank you.

8 Q. Mr. Hecklau, in looking at the Timbermill 

9 project in relation to other projects that you have

10 analyzed where you testified earlier had a moderate 

11 impact; is that correct?

12 A. That's correct.

13 Q. And is that a conclusion of projects you have

14 seen in similar areas that the Timbermill project is

15 proposed?

16 A. Yes.  In other projects in, you know, a

17 relatively level agricultural setting, that's probably

18 typical.

19 MS. ROSS:  I have no further questions.  I

20 would move our exhibits into evidence.

21 CHAIRMAN:  They may be received.

22 MR. BRIAN:  No objection.

23 CHAIRMAN:  Accepted.

24 MR. BRIAN:  Is it my turn?
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1 CHAIRMAN:  I can't hear you.

2 MR. BRIAN:  I can't hear you either.

3 CROSS-EXAMINATION BY MR. BRIAN

4 Q. Mr. Hecklau, what you did here was you took

5 some GPS data and put them together to simulate reality

6 rather than creating reality.  Isn't that correct?

7 A. That's correct.

8 Q. And so what you came up with depends heavily

9 upon where you were looking, doesn't it?

10 A. Yes.

11 Q. And you made that call as to where you were

12 going to look?

13 A. We did, but it was based on some criteria

14 that we outlined in the VIA, which is meant to be

15 objective in terms of, you know, looking for open views

16 used that are representative of those landscape

17 similarity zones I described, views that are

18 representative of sensitive sites.  All that was

19 factored into that assessment process.

20 Q. Well, the sensitive sites of yours tends to

21 be -- from your report, tend to be public sites?

22 A. That's correct.

23 Q. Town square, a baseball field, things like

24 that?
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1 A. More often that not.

2 Q. But they're not where people live.

3 A. We did -- we defined the towns or areas of

4 concentrated human settlement as sensitive sites.

5 Q. But you didn't -- for example, you didn't

6 look at 1924 Paradise Road?

7 A. No, not a specific address, a specific home.

8 Q. And that's where my client, Patrick Flynn

9 lives.  He's worried about what this might look like at

10 his house.  So really the visual impact of these things

11 is not objective; it's subjective, isn't it? 

12 A. Well, when we pick our viewpoints -- this

13 issue comes up a lot -- when we pick our viewpoints we

14 try to be cognizant of those viewpoints representing

15 the larger study area.  So we try to pick out

16 viewpoints that may not be exactly where someone lives

17 but are probably a good representation of what they

18 might see in terms of the landscape settings, the

19 number of turbines, the degree of screening.  So if you

20 look at simulations that are prepared, the purpose is

21 to try to get a good variety to represent as many

22 circumstances as we can.

23 Q. All right.  But, again, you didn't look, say,

24 in front of 1102-C Greenbier Road or Green Hill Road,
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1 did you?

2 A. I don't believe that's one of the roads.

3 Q. Or 936 Green Hill Road.

4 A. No.

5 Q. I'm sorry, Greenhall.  Nor 166 Sandy Ridge

6 Road, you didn't look at any of those, right?

7 A. Again, I don't know the specific addresses of

8 some of the viewpoints.  The viewpoints that we have

9 taken in various areas often probably are associated

10 with a specific address, but that's not something we

11 use to select the viewpoints.

12 Q. Just looking at the figures in your report,

13 you tended to take pictures of big, open fields, but

14 you don't tend to take pictures of neighborhoods.

15 A. Where the views of the project are available

16 tend to be characterized by big, open fields, and in

17 most of those views there are widely scattered rural

18 residences.

19 Q. All right.  So is it your testimony that the

20 residences I just gave you, that you can't see those

21 wind turbines from there?

22 A. I wouldn't be able to say that.

23 Q. All right.  The visual -- you've got a lot of

24 background in environmental -- in fact, your resume is
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1 certainly full of things that provide various

2 environmental research that you're a member of and

3 things like that.  The need for this study is caused by

4 the fact that wind turbines generally are considered to

5 be visually intrusive; isn't that correct?

6 A. You know, I don't think there is actually a

7 regulatory requirement for this study in this instance. 

8 In some cases there is.  Most of the projects we're

9 involved with there are regulations that require some

10 sort of a visual impact analysis.

11 Q. Okay.  I want to clarify one other thing. 

12 Did you say you can't see these for more than two miles

13 away?

14 A. No, I didn't say that.

15 Q. Okay.  What did you say about it?  I thought

16 that's what Ms. Ross asked you, and you said that they

17 were only visible for two miles away.

18 A. No.  I think what Ms. Ross asked is exactly

19 where the visibility tended to be concentrated.  And my

20 answer to that is that, yes, the open views of turbines

21 tend to be concentrated within about a two mile ring

22 around the project.

23 Q. Okay.  Let's talk about open -- I'd like to

24 understand better about the open views.  Now, how far
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1 away can you see the wind turbines?

2 A. We weren't able to document any good open

3 views beyond about three and a half miles, on this

4 project.

5 Q. Okay.  And an open view is one that has an

6 open shot right to the turbines, right?

7 A. Yeah.  An open view is somewhat a loose term,

8 but the way we would use it is where you would see

9 enough of the project that it's clearly you're looking

10 at a wind turbine.

11 Q. Okay.  Now when you were feeding data into

12 this machine to come up with these simulations, did you

13 feed in any future land use plans?

14 A. I mean we were cognizant of the county's

15 ordinance and its goals in terms of agricultural

16 protection and encouragement of agricultural and timber

17 management practices, but beyond that we didn't create

18 specifically any future land uses.

19 Q. A lot of these pictures that you've got show

20 the turbines being screened are screened because of

21 high trees, right?

22 A. In a lot of them, yes.

23 Q. Several of them, right?

24 A. Yes.
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1 Q. So if those trees were cut down, they

2 wouldn't be screened anymore, right?

3 A. The degree of screening could change.

4 Q. All right.  So in order to maintain the

5 screening that you've identified, you would basically

6 be putting a permanent easement over that land saying

7 you can't cut down any trees in order to make sure it

8 stays screened?

9 MS. ROSS:  Well, objection, based on

10 speculation.

11 MR. BRIAN:  He's an expert.  He's allowed to

12 speculate.

13 MS. ROSS:  It's based on the permanent

14 easements being placed on it.  And it's a legal

15 conclusion.

16 MR. BRIAN:  I think he understands the

17 question.

18 Q. You're a landscape architect and an expert in

19 --

20 MS. ROSS:  Objection.

21 CHAIRMAN:  Repeat the question.

22 Q. I said, in order for the screening to be

23 maintained so that you can't see the wind turbines

24 during all these views, the trees will have to be
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1 maintained as well; is that correct?

2

3 CHAIRMAN:  I'll allow the question.

4 A. So the trees, if they were removed, as I said

5 earlier, the degree of screening might change, yes.

6 Q. Okay.  Very good.  So in order to maintain

7 the reality of these pictures, to the extent they have

8 any reality at all, because, as you've testified

9 earlier, you made it all up in the computer, right?

10 A. I did not testify to that.

11 Q. Well, I thought that's what you said, that

12 you fed data into the computer and you then overlaid

13 the various bits and pieces onto it, and you came up

14 with these things.  Did I misunderstand you?

15 MS. ROSS:  Well, objection to the question.

16 MR. BRIAN:  Well, that's a yes or no

17 question.

18 MR. MORRISON:  Did you testify to what he

19 suggested you did, either yes or no?

20 A. I'll say no.

21 Q, Okay.  Well, how did you make these pictures?

22 A. Well, if I recall your question is what you

23 said, you used the word made them up, which we didn't

24 make them up.  This is a defensible process where we
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1 incorporate all the data that the applicant makes

2 available to us regarding the location, the dimensions,

3 the models of the turbines.  They are built to scale in

4 a 3-D computer model.  They are aligned using computer

5 software, and the end result is a defensible simulation

6 of what the project will look like.  And we have a long

7 history of having done this and have proven that these

8 simulations are incredibly accurate.  We included a

9 demonstration of that as one of the appendices to the

10 document, Appendix C.

11 Q. Okay.  I apologize for the phrase, maybe. 

12 What I meant was -- I didn't mean to suggest that you

13 fabricated it, but I said you took all this information

14 and fed it into the computer and then created the

15 simulation based on all this data that you stuck into

16 it.

17 MR. MORRISON:  I think we all agree this is 

18 computer generated.

19 Q. That's all I'm asking.

20 A. Largely computer generated, but we also --

21 it's not like the computer does all the work.

22 MR. MORRISON:  We understand.

23 Q. Well, the part that you do is the data

24 collection, right?
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1 A. Well, our visualization specialists, they

2 also have to -- the computer shows where those turbines

3 are correctly located and they show them at the correct

4 scale and their correct appearance, but in places they

5 will fall behind vegetation, and our visualization

6 folks have to mask out most portions of the turbines

7 that are going to be screened.  They have to -- you

8 know, there is some human intervention.  It isn't like

9 you just plug in the data and the computer spits out

10 the simulations.

11 Q. So there is human manipulation of the data

12 once it comes back out of the computer?

13 A. There's human involvement in creating the

14 simulations to make sure they are realistic.

15 Q. Well, what judgment guides that involvement?

16 A. So if you recall those wire frame images, you

17 know where the green images of the turbines overlay on

18 top of the foreground of the buildings and vegetation,

19 that obviously isn't how they look.  So those turbines

20 would be masked out.  In a simulation we would

21 basically not show them.  Where they projected above

22 the tree top we would have to look and see how that was

23 accurately portrayed.  We wouldn't want them shown in

24 front of the tree when, in fact, they're behind the
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1 tree.  And we do that not by just making it up, but by

2 looking at aerial photos, by looking at Google street

3 views, by doing a variety of things to make sure we're

4 doing it accurately. 

5 Q. Okay.  But where I was going with this was,

6 in order for this to be as accurate as it is -- and

7 however accurate it is, it is -- the views can't

8 change, can they?  So if buildings are torn down, that

9 changes everything.  If trees are cut down, that

10 changes everything.

11 A. It could, but by the same token if buildings

12 are built and trees grown up, that changes things the

13 other way.

14 Q. I didn't say it didn't.  I just wanted to

15 make sure I understand that we're not looking at

16 something which necessarily may never exist.

17 A. It's an image that exists as of right now.

18 Q. Well, it's an image that exists as of right

19 now on the computer; is that correct?

20 A. Yes.

21 Q. As of a certain date, as of a certain time. 

22 In fact, you can't even testify right now, can you,

23 that the trees that are in these pictures still exist?

24 A. It's possible that they do not, correct.
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1 Q. You talked about this rating panel.  I just

2 want to know, who is on it?

3 A. So the rating panel the criteria we use is

4 that we like to include registered landscape

5 architects, because they've had formal training in

6 landscape aesthetics.  Our panel is either chosen from

7 in-house folks, landscape architects within our firm,

8 or independent landscape architects.  On this project

9 we had two independent landscape architects and one in-

10 house landscape architect.

11 Q. So one of the three was your own employee; is

12 that right?

13 A. That is correct.

14 Q. And the other two are located where?

15 A. One of them is a -- is also a landscape

16 architect from another firm in Syracuse, and the third

17 is a landscape architect who works outside of Boston.

18 Q. So a landscape architect from Boston.  Did he

19 come down here to look at this area?

20 A. He did not -- she.

21 Q. She.  And the landscape architect from

22 Syracuse, did she come down to this area?

23 A. No, but that's where we do a meeting with the

24 landscape architects before they do the rating, so we
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1 provide them with not only the form, but we provide

2 instructions on how to complete the form and we also

3 provide information on the study area.  So we share

4 with them the entire photo op that we obtained during

5 the field review.  We share with them obviously all

6 simulations.  We share with them all the sensitive site

7 mapping, the research that we've done, all landscape

8 similarities on definitions that we have created so

9 that they have as good an understanding of the study

10 area as they can before they do the rating.

11 Q. But no came down here?

12 A. None of the ones involved in this project

13 came to the area, that is correct.

14 Q. So all they know is what you told them?

15 A. That's right.  And their task is to provide

16 an objective analysis of the contrasts presented by the

17 project.

18 Q. Well, it sounds like their task is to

19 evaluate your computer simulation based on the

20 information you fed into the computer that you gave

21 them.

22 A. Again, I would contend that's an accurate

23 representation of the project.

24 Q. You'd say that is an accurate representation?
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1 A. That's my opinion.

2 Q. Well, it's an accurate representation of the

3 project that you did for Timbermill, right?  You fed

4 the information into the computer, you took the

5 pictures and then somebody else looked at the

6 information you fed into the computer, the pictures you

7 took and decided whether it looked like the computer

8 program worked correctly.  Is that basically what they

9 analyzed?

10 A. No, I don't think that's what I said.  I

11 think I -- my position is that we prepared simulations

12 that I believe are accurate and defensible.  We

13 provided those to the panel as an accurate

14 representation of what this project would look like

15 after it was built, and we asked them to compare that

16 to the existing views based on all the information we

17 provided them about the study area, about the visual

18 characteristics of that study area and to use an

19 objective and quantitative evaluation process to

20 characterize the contrasts.

21 Q. I understand.  It's not my intention to be

22 offensive, but I do want to make sure I understand what

23 this independent panel is doing.  It sounds like they

24 are taking exactly what you give them and determining
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1 whether the computer program worked correctly.

2 A. I think -- maybe I need to explain a little

3 better.

4 Q. Because -- let me just finish out that point,

5 so we can save time.  Because none of them came down

6 here, none of them checked out where you took pictures

7 from, none of them did their own evaluation, none of

8 them did their own simulations.  They just checked your

9 simulations; is that correct?

10 A. Well, I would not use the work check.  We're

11 not asking them to check the accuracy of the

12 simulations.  What we're saying is, we're presenting

13 these as accurate simulations of the project, and we

14 are asking them to then look at the simulations and

15 evaluate the contrasts the project presents, as shown

16 in the simulation, to various components of the

17 landscape, how does it contrast to existing vegetation,

18 existing land use, the lay of the land, the sky, the

19 water resources.  What's the degree of contrast? 

20 That's what we ask.  I'm not asking them to evaluate

21 the simulation. 

22 Q. I see.  So you just ask them to assume the

23 simulation is accurate and if it is, is this okay or is

24 this -- to evaluate the impact based on what you've
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1 given them.

2 A. We've given them what we consider to be a

3 defensible, accurate simulation.

4 Q. Okay.  All right.  I understand.  Now if you

5 made an error in feeding the data into the computer,

6 that would throw everything off, wouldn't it?

7 A. So it's possible, but I mean that's why we

8 have multiple people reviewing these simulations before

9 we -- before we, you know, call them complete.

10 Q. But that's not what the independent panel is

11 for?

12 A. No.  That would be some of our visualization

13 specialists and other technicians.

14 Q. Okay.  I want to talk a little bit about this

15 Figure 23, nighttime pictures.  You said this was from

16 upstate New York?  What project in upstate New York is

17 that?

18 A. It's the Fenner Wind Project, which is in

19 Madison County.

20 Q. Madison County.  Now this is -- none of these

21 pictures -- I can't tell how far away you are.  It

22 could be ten miles, it could be five miles, it could be

23 a mile and a half.  I really can't tell.  Do you know

24 how far you are?
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1 A. I don't specifically.

2 Q. Do you know how many wind turbines that

3 project has?

4 A. That project has, I believe, 27, but the --

5 the pictures that we show here basically show turbines

6 across the ridge here.

7 Q. That project only has 27.  We're talking

8 about 105 here; is that correct?

9 A. That's my understanding.

10 Q. And 48 which are going to be in Chowan

11 County; is that right?

12 A. Uh-huh.

13 Q. So that's correct?

14 A. Correct.

15 Q. So that's almost double what you see in this

16 picture, correct?

17 A. Correct.

18 Q. And how tall are these turbines?

19 A. This was an earlier project, so I would say

20 it's probably around 400 feet, maybe.

21 Q. All right.  So these are now 600 feet

22 turbines with two blinking lights on top of them?

23 A. No, but the project is sited on an elevated

24 ridge, as you can see in these views, so in terms of
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1 the location of the lights in the sky there's probably

2 at least a couple hundred feet of ridge that, you know,

3 extend them up into the sky higher.

4 Q. But you don't know how far away these

5 pictures were taken?

6 A. Not specifically.

7 CHAIRMAN:  He's answered that question. 

8 Let's move forward.

9 MR. BRIAN:  Well, I was -- that's important

10 to this discussion.

11 CHAIRMAN:  He's answered the question.  Let's

12 move forward.

13 Q. And you don't have any -- are these on a CD,

14 any film of these with lights blinking?

15 A. No, we don't have any sort of video

16 animation.

17 Q. So there's nothing in your report that shows

18 blinking lights; is that correct?

19 A. This image was put in to basically make the

20 point that I mentioned earlier, which was to show the

21 appearance of the lights in the dark sky is more or

22 less a pinpoint red light.  That was the purpose of

23 this picture.

24 Q. Now Mr. Giecek when he testified at the last
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1 hearing said that some of these windmills are going to

2 be located as close as one mile to the town; is that

3 correct?  Were you here for that testimony?

4 A. I thought it was a mile and a half, but I

5 don't recall specifically what Mr. Giecek said.

6 Q. When you're inputting data into your computer

7 simulation, how do you know which turbines to use since

8 Apex hasn't even decided which turbine it is going to

9 use?

10 A. So what we were asked to do, and this is a

11 fairly standard practice, is we were asked to make sort

12 of a maximum case assumption.  So we put in the

13 turbines with the largest total dimensions that are

14 under consideration.  So we used a 599 blade tip height

15 and a 374 hub height, which I think is a combination of

16 the largest dimensions that Apex is considering.

17 Q. I thought the hub was 500 feet.  Did I

18 misunderstand that?

19 A. I believe that was a closer approximation to

20 the actual blade tip height.

21 Q. I think that's all the questions I have right

22 now.  Thank you.

23 CHAIRMAN:  Thank you, sir.

24 MS. ROSS:  If I may very briefly on redirect.
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1 CHAIRMAN:  Briefly.

2 MS. ROSS:  Excuse me?

3 CHAIRMAN:  Very briefly.

4 MR. BRIAN:  Ms. Ross is passing out an

5 exhibit.  I didn't cross-examine on this exhibit to my

6 knowledge.

7 MR. MORRISON:  You may object.

8 MR. BRIAN:  I would object to this new

9 exhibit.

10 MR. MORRISON:  If you will limit the

11 examination and not go beyond the scope of cross-

12 examination.

13 MS. ROSS:  This is not a new issue.  It is

14 directly on cross.

15 REDIRECT EXAMINATION BY MS. ROSS

16 Q. Mr. Hecklau, on cross-examination you were

17 asked questions in regards to accuracy of simulations

18 that you create with your team at EDR, correct?

19 A. That's right.

20 Q. And you referenced an Appendix C that was

21 part of the report, correct?

22 A. That's correct.

23 Q. And is this a printout of that?

24 A. It is.
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1 Q. Would you walk us through the first page of

2 what we are looking at from the left to the right as

3 far as the accuracy of the simulation?

4 A. So --

5 MR. BRIAN:  Is this in the report somewhere,

6 or is this a new exhibit?

7 MS. ROSS:  Yes, it's in the report, and

8 you'll see it's included in the exhibits.

9 MR. BRIAN:  Is it the CD?

10 MS. ROSS:  Yes.

11 Q. If you would walk us through very briefly

12 from the left to the right.

13 A. Sure.  So this is -- this appendix, each

14 sheet includes two images.  The one on the left is a

15 simulation that we prepared.  The one on the right is

16 an actual photograph, and this project is a project we

17 worked on several years ago in the state of New

18 Hampshire in which we did the simulations as a part of

19 the state's site evaluation committee review of visual

20 impact.  And then we had the opportunity after the

21 project was built to return to the same viewpoints that

22 we had used for our simulations to see, basically to

23 see how well we had done in terms of the accuracy of

24 the simulations.  And that's what's being compared.  So
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1 the information below each of the images provides some

2 technical data about the cameras used and dates, where

3 the photos were taken.  It's basically a comparison of

4 a simulation to an actual built project.

5 Q. Just for clarity, are all of the pages that

6 are in this exhibit that are part of the appendix, the

7 simulation that was created is on the left-hand side,

8 correct?

9 A. That's correct.

10 Q. And the photograph taken after the facility

11 was constructed unbolstered would be on the right-hand

12 side, correct?

13 A. That's correct.  And I would say we tried to

14 get as close as we could to the actual precise location

15 where the original photograph was taken when the

16 original simulation was prepared.

17 Q. And the simulations that are reflected in

18 this on the left-hand side, was done by the process

19 that you have described that have been used for the

20 Timbermill simulations?

21 A. The same process and the same visuals, yes.

22 MS. ROSS:  We have no further questions.

23 MR. BRIAN:  No further questions.

24 CHAIRMAN:  Thank you.  Thank you, sir.
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1 Any questions from the Board?

2 EXAMINATION BY THE BOARD

3 DR. KEHAYES:  Looking at discussing the

4 panel, now a previous witness I asked for information

5 from International Electrotechnical Commission, and he

6 also put in ANSI, you know, that there are standards,

7 measurable, that you can take a meter and measure

8 something.  And in this situation you don't have a

9 meter.  You're using three landscape architects as your

10 meters.

11 A. That's correct.

12 Q. And these are people who have an aesthetic

13 eye.  But the model you used in the -- the metrics is

14 yours.  You're not using an international standard;

15 it's your standard.  You developed the rating thing for

16 the panel to use.

17 A. We have, based on -- we've used a lot of

18 different methodologies for ratings on different

19 projects.  On this particular project we used a

20 simplified version of a contrast evaluation system

21 developed by the Bureau of Land Management.

22 DR. KEHAYES:  But it's -- is it like beauty

23 is in the eye of the beholder, and we're trying to

24 quantify it?
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1 A. It's tough.  I mean that's certainly the

2 nature of a visual impact assessment.  We've always

3 tried to use methodologies that are as objective and as

4 quantifiable as they can be, but ultimately you are

5 asking somebody to render a judgment.  Because you're

6 correct.  There is no formulae to plug in to answer

7 that question.

8 DR. KEHAYES:  Your CV is part of what's been

9 given in evidence, so I presume I'm free to read your

10 publications?  Is that true?  Am I allowed to increase

11 my knowledge on this by reading the references.

12 MS. ROSS:  Mr. Kehayes, I would direct that

13 to your attorney and I would suggest that he needs to

14 advise you on the evaluation, the fact that he is free

15 to read the publications that are listed on Mr.

16 Hecklau's resume.

17 DR. KEHAYES:  I don't want to do independent

18 research here.

19 MR. MORRISON:  I would suggest that you do

20 not.  I would suggest that you have -- because I don't

21 know where that would go.  If you would make a request

22 to the Applicant, I'm sure they will probably furnish

23 whatever you would like to see.

24 MS. ROSS:  We certainly haven't put those
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1 into evidence.  I think there would be a question of

2 relevance to this, but we don't object.

3 MR. MORRISON:  Let's leave it at this.  You

4 have the burden of persuasion, you have the burden of

5 proof.  This is a concern to one of the finders of

6 fact.  If you don't produce it he may well take that

7 into consideration in his decision.

8 MS. ROSS:  We do not have them available

9 tonight, but we certainly can provide them after this

10 evening.  We do not have -- we do not have the --

11 MR. MORRISON:  You don't have them handy?

12 MS. ROSS:  No.

13 MR. BRIAN:  My request is that whatever is

14 supplied to one would be supplied to everybody else. 

15 We never got copies of Mr. Campen's emails in his cases

16 and things like that.  What I received in regard to Mr.

17 Winborne's sickness.  I want to make sure we know what

18 is going on here.

19 MR. MORRISON:  All right.  If you would

20 understand one of the Commissioners has a question

21 about this.  It is your option whether to introduce

22 these publications or not.  And do not -- Dr. Kehayes,

23 don't do any independent research.

24 MS. ROSS:  Could I ask the Commissioner if he
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1 would identify the specific items so that we can

2 evaluate.

3 MR. MORRISON:  Yes.

4 DR. KEHAYES:  On the CV, publications and

5 presentations, counting down numbers seven, eight and

6 nine.

7 MS. ROSS:  So noted.  And we would just like

8 to make sure that we have permission to recall Mr.

9 Hecklau should we deem that necessary so we can put in

10 the evidence.

11 MR. MORRISON:  That would be up to the

12 Chairman.  I don't anticipate a problem with that.

13 MS. ROSS:  So just for clarity, would we be

14 able to admit this into evidence without him being

15 here?  I just to make sure we don't run afoul -- I'm

16 not trying to be difficult.

17 MR. MORRISON:  (Inaudible)

18 MS. ROSS:  That's my concern also.  We will

19 evaluate and certainly we believe we can locate the

20 items, and then we can have the discussion about the

21 potential to recall and how to proceed with it.  But we

22 hear what you want.

23 CHAIRMAN:  Okay.  Any other Board members? 

24 Thank you, sir.  We will take a ten minute recess.
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1 (Off the record 8:41 - 8:58 p.m.)

2 CHAIRMAN:  We're back in session.  Are you

3 ready to call your next witness?

4 MR. WEBER:  Yes.  The Applicant calls Robert

5 O'Neal.

6 CLERK:  Mr. O'Neal has received the oath.

7 MR. WEBER:  Mr. Chairman and Commissioners,

8 can you hear me okay?

9 CHAIRMAN:  Yes.

10 DIRECT EXAMINATION OF ROBERT O'NEAL BY MR. WEBER

11 Q. Mr. O'Neal, can you hear me okay?

12 A. Yes, I can.

13 Q. Can you tell the Commissioners your name?

14 A. My name is Robert O'Neal, O-'-N-E-A-L.

15 Q. Can you tell the Board why you are here this

16 evening?

17 A. Sure.  I'm here to talk about two subjects,

18 blade drop/blade throw and ice drop/ice throw.

19 Q. There is a rendering behind you.  And can

20 you, first of all, tell me what is a drop, when you

21 talk about ice drop and blade drop, what does drop

22 mean?

23 A. Sure.  Very simply, drop is a condition where

24 the turbines are not spinning, if something were to
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1 drop straight to the ground.

2 Q. Tell me what throw means.

3 A. Conversely, throw is when the turbines are

4 operating and the blades are turning.

5 Q. And you have this to refer to behind you. 

6 Will you do that?

7 A. Sure.

8 Q. And we talked about ice for a second.  What

9 about blade, when you talk about blade drop and blade

10 throw in relation to this rendering?

11 A. Sure.  I'll just point to the blades here. 

12 This is a schematic of a turbine.  You've got three

13 blades.  One of these three blades is what I'm talking

14 about.

15 Q. Did you prepare a report for blade drop and

16 blade throw?

17 A. Yes, I did.

18 Q. Did you prepare a report for ice drop and ice

19 throw?

20 A. Yes, I did.

21 Q. Did you look at whether your reports comply

22 with the Chowan County Zoning Ordinance?

23 A. I did.

24 Q. And if you could do my work for me here

mailto:sgrahamassoc@gmail.com


166

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 possibly and take down the rendering.  Are you familiar

2 with the Chowan County Zoning Ordinance?

3 A. Yes, I am.

4 Q. In your testimony this evening will you be

5 discussing any of the factors listed on the board

6 behind you?

7 A. Yes.  I'm going to talk about part of Factor

8 1, Public Safety.

9 Q. All right.  We're going to get back to that

10 in just a second, but first what I would like to do is

11 talk a little bit about your qualifications.

12 And, Ms. Ross, if you don't mind handing out

13 the exhibits.

14 As the Board and others orient themselves

15 with your exhibits, I'd like you to look at Exhibit

16 [22], which is the first tab in the packet.  Can you

17 tell me what document is, please?

18 A. Yes.  Exhibit [22] is a copy of my resume or

19 CV.

20 Q. Obviously you have a lot of experience.  Your

21 CV is lengthy.  I'm not going to go through all of it

22 with you, but I do want to give some background

23 information to the Board.  Can you tell me where you

24 received your undergraduate degree?
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1 A. I have a Bachelor's Degree in Engineering

2 Science from Dartmouth College.

3 Q. Did you go to graduate school?

4 A. Yes.  I received a Master of Science degree

5 in Atmospheric Science from Colorado State University

6 in Fort Collins, Colorado.

7 Q. Do you have any certifications around

8 meteorology?

9 A. I do.  I have a national certification from

10 the American Meteorological Society.  It's called a CCM

11 or a Certified Consulting Meteorologist.

12 Q. Tell me, Mr. O'Neal, where do you work?

13 A. I work at Epsilon Associates.

14 Q. Tell me what Epsilon is.

15 A. Epsilon is an environmental engineering

16 consulting firm.

17 Q. Are you an owner or a principal at Epsilon?

18 A. Yes, I am.

19 Q. How long have you been employed by Epsilon?

20 A. I've been there 16 years.

21 Q. Do your responsibilities at Epsilon include

22 blade drop/blade throw, ice drop and ice throw?

23 A. Yes, they do.

24 Q. Have you served as a consultant with respect
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1 to other wind projects?

2 A. I have, yes.

3 Q. How many years?

4 A. About the last 12 years my work has focused

5 on wind energy projects.

6 Q. How many wind energy projects have you worked

7 on in those years?

8 A. So a little over a hundred wind energy

9 projects in 26 or 27 states during that time.

10 Q. In the course of your work over 12 years in

11 these wind projects in 27 states have you been called

12 on to study and formulate opinions regarding blade drop

13 and throw and ice drop and throw on utility scale wind

14 energy projects?

15 A. Yes, I have.

16 Q. Can you give me some examples?

17 A. Sure.  For example, the state of California

18 has been asking for blade drop and blade throw

19 calculations for a number of years, so we've got

20 several in California.  The Altamount Wind Project, the

21 Montezuma Wind Projects, Blue Sky, as well as one in

22 Maryland and one in Connecticut.

23 Q. So let's -- it's getting late, and let's cut

24 to the chase.  Blade drop/blade throw, ice drop/ice
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1 throw, are those problems in the U.S.?

2 A. They really are not.  They are an extremely,

3 extremely rare event.  They're really not an issue.

4 Q. Tell me about ice drop and ice throw in

5 Eastern Coastal North Carolina.

6 A. Although those events do occur, those

7 conditions in Coastal Eastern North Carolina are

8 certainly very uncommon.

9 Q. So have these blade drop and blade throw and

10 ice drop and ice throw reports been involved in wind

11 energy projects ever since you started with wind

12 energy?

13 A. They haven't, no.  They have not.  It's been

14 a relatively recent topic that has come up.

15 Q. And why is that, when you talk about recent?

16 A. I guess, perhaps, one of the main reasons is

17 it's just -- it's not a big deal.

18 Q. So now when you use -- excuse me.  You have a

19 degree in atmospheric sciences; is that right?

20 A. That's correct.

21 Q. Does meteorology play a part in this analysis

22 of blade drop/blade throw, ice drop and ice throw?

23 A. Yes.  Sure meteorology does play a role in

24 that.
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1 Q. And how does your training and experience in

2 meteorology contribute?  Why is that important?

3 A. Sure.  So a meteorology degree certainly

4 allows you to take some of the information input that's

5 appropriate for the analysis:  conditions, wind speed,

6 temperature, things like that, looking up the

7 historical data related to the National Climatic Data

8 Center, both issues, analyzing that.  And the same with

9 blade drop and blade throw, using literature, formulas,

10 and 12 years of experience to come up with that.

11 Q. Is there an established methodology for

12 determining blade drop/blade throw - ice drop/ice throw

13 from wind turbines?

14 A. There is.

15 Q. Have you used that methodology in your other

16 projects you've just discussed?

17 A. Yes, I have.

18 Q. Did you use that methodology in this case?

19 A. I did.

20 Q. If you can look at -- we have Exhibit [23]. 

21 Do you see this exhibit?

22 A. I do.

23 Q. Can you tell me what this exhibit is?

24 A. This is the letter report that I wrote for
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1 blade throw and blade drop.

2 Q. And this is for the Chowan County aspects of

3 the project?

4 A. That's correct.

5 Q. Look at Exhibit [24], please.  Can you tell

6 me what Exhibit [24] is?

7 A. So Exhibit [24] is the ice throw/ice drop

8 analysis for Chowan County.

9 Q. Did you author these reports?

10 A. I did, along with my colleague Mr. Cory Emil.

11 Q. Did you collaborate with staff in your office

12 to prepare these reports?

13 A. Oh, sure, yes.

14 MR. WEBER:  Mr. Chair, I want to do two

15 things.  First, I would move Mr. O'Neal's CV into

16 evidence and the two reports he prepared for Chowan

17 County, Exhibits [23] and [24] and his CV is Exhibit

18 [22].

19 CHAIRMAN:  Let it be received.

20 MR. WEBER:  Secondly, I would respectfully

21 tender Mr. O'Neal to the Board as an expert in the

22 field of utility scale wind turbine blade drop and

23 blade throw.

24 CHAIRMAN:  Accepted.
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1 MR. WEBER:  And, finally, I would tender Mr.

2 O'Neal as an expert in the field of utility scale wind

3 turbine ice drop and throw.

4 CHAIRMAN:  Accepted.

5 Q. So let's look at these general factors again.

6 You mentioned that you would be talking about, I

7 believe, part of number 1, and I believe you indicated

8 you would be talking about public safety; is that

9 right?

10 A. That's correct.

11 Q. All right.  So let's look at Exhibit [23] --

12 excuse me, Exhibit [24].  We brought that up earlier. 

13 That's been introduced into evidence.  This is Ice

14 Throw and Ice Drop Analysis.  Can you tell the Board

15 your methodology for analyzing the possibility and

16 impact of ice drop and ice throw?

17 A. Sure.  There's a few basic parameters we have

18 to look at for this.  One obviously is the wind turbine

19 layout.  Number 2 is location of residences, the

20 residences in the project area.  We also need to have

21 some basic parameters of the wind turbines, their

22 height, the rotor diameter, the speed, and the

23 meteorology of the area, and we need some kind of a

24 mathematical model to do the calculations.
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1 Q. Let's talk about the mathematical model.  Did

2 you use a mathematical to analyze whether ice drop and

3 ice throw would occur and the possible distance?

4 A. Yes.

5 Q. Tell me about that model.

6 A. Sure.  It's called the Seifert model.  It's

7 widely used in the industry.  It's a conservative

8 calculation, a conservative model.  It's also been

9 cited by state agencies.  The Massachusetts Department

10 of Environmental Protection also acknowledges it.

11 Q. Say that last part again.  I didn't catch it.

12 A. The Massachusetts Department of Environmental

13 Protection, DEP, acknowledges that calculation model as

14 a valid tool to use for ice drop and ice throw.

15 Q. So in your world of ice drop and ice throw,

16 is this the model that is widely used?

17 A. Yes.

18 Q. Is it widely accepted in the industry?

19 A. Yes, it is.

20 Q. So I'm going to ask you to do my work again

21 for me.  If you could pull down the ordinance.

22 And the Board has this exhibit in its packet,

23 which is Exhibit [25].  Using the Massachusetts DEP

24 model and the Seifert formula, what conclusions did you
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1 reach regarding ice throw and ice drop?

2 A. Sure.  So the maximum distances for ice throw

3 could be, under the right circumstances, up to 1,235

4 feet.  And for ice drop 958 feet.

5 Q. So explain to me how the rendering behind you

6 illustrates those distances.  I'm going to give you --

7 hold on a second.  I'm going to give you a marker and

8 it may be a little bit easier since the exhibit is a

9 little distance from the Board, but if you could tell

10 me, first of all, before you get up, what does this

11 exhibit show?

12 A. This exhibit shows a scaled rendering of a

13 wind turbine in proximity to the nearest residence in

14 Chowan County to any wind turbine, as well as the

15 calculated maximum possible distances for ice drop and

16 ice throw.

17 Q. So is this exhibit to scale?

18 A. Yes, it is.

19 Q. What does your report say, and it's indicated

20 on the exhibit with respect to ice drop and ice throw

21 related to the nearest occupied structure.

22 A. Your marker seems to be dying a little bit.

23 So what it shows, really in some ways that

24 even under worse case conditions the maximum distance
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1 that ice could be thrown or dropped is well short of

2 the nearest residence in Chowan County.

3 Q. And what is the distance between the maximum

4 ice throw point and the nearest occupied structure?

5 A. So the nearest occupied structure is

6 approximately 300 feet further out than the maximum ice

7 throw distance.

8 Q. So in your professional opinion, based on

9 your analysis and experience, are any of the occupied

10 structures within the maximum ice throw or ice drop

11 distances?

12 A. No, they're not.

13 Q. Does potential ice drop and ice throw present

14 an endangerment to public safety?

15 A. No, it doesn't.

16 Q. Are there any safeguards associated with

17 potential ice that accumulates on a blade or on a

18 turbine?

19 A. Yes, there are, and it's worth taking a

20 minute to talk about that.

21 Q. Please do.

22 A. Sure.  So there are sensors built into every

23 wind turbine blade that continuously monitors the

24 condition of the blades.  You heard Mr. Butler talk
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1 earlier this evening about the SCADA system.  So there

2 are sensors in the blades that measure many things. 

3 Among them relative to what I'm talking about is what's

4 called under loaded or vibration.  It's kind of -- if

5 something uneven is going on with the wind turbine

6 blades -- so, for example, if ice were to start

7 accumulating on the blade and these sensors detect

8 that, it will bring the turbine to a stop, and it will

9 stay that way until the ice melts off.  Of course, in

10 that case it's just generally going to fall straight to

11 the bottom, right to the base of the turbine, which if

12 that were to occur is our most typical occurrence.

13 Q. Now these are not turbines that will be

14 located in Canada or New York, that's one thing.  And I

15 don't think we need a meteorologist to tell us this,

16 but do you see ice as a problem in Eastern North

17 Carolina?

18 A. No, I really don't.  I think, based on the

19 content of data for Edenton, because Edenton actually

20 does have a -- the Northeastern Airport has a nice

21 weather station, collects long-term data there, so I

22 was able to use that information to show the number of

23 days below freezing is very minimal, and of course you

24 have to have precipitation on top of that to cause the
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1 freezing conditions, so all of those things coming at

2 the same time are highly unlikely.

3 Q. Let's talk about our next topic, and that's

4 blade drop and blade throw.  You also conducted an

5 analysis of blade throw and blade drop; is that right?

6 A. That's correct.

7 Q. Now when you talked about ice drop and ice

8 throw you mentioned the Seifert model.  Is that the

9 same model that's used for blade drop and blade throw?

10 A. No, it's not.  I used a different model for

11 blade drop and blade throw.

12 Q. What type of model do you use for blade drop

13 and blade throw?

14 A. Sure.  So the California Energy Commission,

15 which really kind of started these analyses about ten

16 years ago, has put forth a simple ballistics model

17 based on physics and so forth that will do a

18 calculation.

19 Q. Is that California Energy Commission model

20 widely used in the industry?

21 A. Yes, it is.

22 Q. Is it widely accepted in the industry?

23 A. It is.

24 Q. I think I forgot to ask you.  Has any report
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1 that you have prepared been rejected by any court or

2 any Commission?

3 A. No, it hasn't.

4 Q. And where else have you used the California

5 Energy Commission model in your analyses?

6 A. Similar answer to the one I gave a little

7 while ago when you asked me that question.  Again,

8 Altamount Winds, Montezuma Wind Projects, a couple of

9 others in California, Summitt Power, the Great Bay Wind

10 Project in Maryland and the one in Connecticut.

11 Q. All right.  So we talked about blade throw

12 using the California Energy Commission model.  How do

13 you analyze blade drop?

14 A. So when a blade drops the turbine is not

15 moving, so blade drop in that case would be from a

16 stationary turbine, one of those three blades basically

17 falls to the ground.

18 Q. All right.  And before we get to your

19 conclusions, there was some discussion of hurricanes

20 and this being an area of hurricanes.  Are you familiar

21 with any other turbines in any other hurricane prone

22 areas in the United States?

23 A. I am actually, yes.

24 Q. And where would those be?
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1 A. I mean obviously you have one right up the

2 road, the Desert Wind Project in Eastern North

3 Carolina.  But there are also several projects that

4 have been built and operating in the Gulf Coast of

5 Texas for a number of years.

6 Q. So let's go back to blade drop and blade

7 throw.  Did you reach conclusions regarding blade drop

8 and blade throw at the turbines that are proposed for

9 this facility?

10 A. Yes, I did.

11 Q. And are those in your report?

12 A. Yes, they are.

13 Q. Are those also referenced for the

14 Commission's ease of review on your report?

15 A. Yes, they are.

16 Q. I'm going to give you a different marker

17 since you told me my last one was running out.  I'll

18 give you a blue one this time.

19 Tell me what conclusions you reached

20 regarding blade drop and blade throw.

21 A. So the maximum blade drop is essentially the

22 distance of the blade you see here, approximately 225

23 feet.  The maximum blade throw distance, approximately

24 742 feet.
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1 Q. And this is probably an obvious question, but

2 why is the ice drop and ice throw further than the

3 blade drop and blade throw?

4 A. Well, simple physics for one thing.  Ice

5 chunks weigh a lot less than a turbine blade.

6 Q. In your professional opinion, based on your

7 analysis and experience, are any of the occupied

8 structures within the maximum blade throw or blade drop

9 distance?

10 A. No, they're not.

11 Q. In your professional opinion will blade drop

12 or blade throw from the Timbermill turbines materially

13 endanger public safety?

14 A. No, they will not.

15 Q. Thank you, Mr. O'Neal.  I don't have anything

16 further.

17 CHAIRMAN:  Mr. Brian.

18 CROSS-EXAMINATION BY MR. BRIAN

19 Q. Mr. O'Neal, I'm curious, why is ice drop 958

20 feet away from the blades whereas the blade only drops

21 225 feet. right below it.

22 A. I'm sorry, I can't hear you.

23 Q. Why is there a difference between ice drop

24 and blade drop?
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1 A. Sure.  So the formula -- and it's discussed

2 in the report -- the formula for ice drop doesn't allow

3 -- if it's very, very extremely windy and the turbine

4 is stationary, perhaps a chunk of ice could break off

5 and in that case be carried by the wind, so the wind

6 velocity could come into play there.  So that's why

7 it's not just the site at the base of the turbine,

8 although that's typically where it would fall, is at

9 the base of the turbine.

10 Q. So that's saying a high wind couldn't carry a

11 blade?

12 A. That's correct.

13 Q. Why not?

14 A. The blades typically weigh between ten and 15

15 tons each.

16 Q. Ah, I see.  Now you -- when you did your

17 calculation of blade throw you were basing that on the

18 maximum rated RPM turbine; is that correct?

19 A. That is correct.

20 Q. Now which turbine did you calculate that was

21 the basis since we don't know which one they are going

22 to use?

23 A. So we used a similar approach that Mr.

24 Hecklau used when doing his visual.  In other words,
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1 there are five turbines, five different models under

2 consideration.  And so amongst those five we picked the

3 one that would be the fastest rotation, the fastest

4 RPM, and used that for our calculations.

5 Q. If they come up with a sixth turbine, that

6 would throw off your calculations, right?

7 A. If there was a sixth turbine that has a

8 faster RPM the calculations would differ slightly, yes.

9 Q. Now, blade failure is most likely to occur in

10 a turbine if the RPM is out of control, correct?

11 A. Blade failure in general is an extremely rare

12 event as documented in the literature.  Typically when

13 you see a blade failure it falls within the base of the

14 turbine.

15 Q. If you're going to have a blade throw it's

16 going to be thrown when that RPM is on; is that

17 correct?

18 A. I mean there are -- there are several safety

19 mechanisms as part of the standards that go into each

20 one of these turbines, so there are multiple processes

21 that go into making sure that that overspeed condition,

22 because if you're referring to a possible overspeed

23 conditions, that that doesn't happen.

24 Q. Well, I understand that, but if it does
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1 happen that's when it's most likely to throw a blade,

2 isn't it?

3 A. I -- it's possible.

4 Q. Did you do any calculations for RPMs in

5 excess of the maximum rated RPMs?

6 A. No, we didn't.

7 Q. Did you do any ice calculations for RPMs in

8 excess of the maximum rated RPMs?

9 A. In the case of ice throw, the actual RPM

10 doesn't come into play.

11 Q. All right.  Why is that?

12 A. Sure.  It may be illustrative to go to Tab

13 24.  On page 3 of the report, the Ice Throw and Ice

14 Drop Report, you can see the parameters there that are

15 involved in doing the calculations.  So for ice throw

16 it's the rotor diameter and hub height.  And for ice

17 drop it's the rotor diameter, the hub height and the

18 wind speed of the hub.  So the RPM doesn't come into

19 play for ice.

20 Q. But the fact that the thing is moving the

21 further it will throw the ice, wouldn't it?

22 A. Well, the dimensions of the diameter plus

23 height effectively take that into account.

24 Q. You made a curious comment about -- you said
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1 this is a recent topic.  And the question you were

2 asked why that is, and you said, because it's not a big

3 deal.  So this is a hot topic because it's not a big

4 deal?  Is that your testimony?

5 A. Well, I'm not saying it's a hot topic.  What

6 I'm saying is that lately people have been asking the

7 question, curiosity, you know, is this an issue.  And

8 in local permitting forums such as this, for example,

9 people just want to know, is it an issue, so it has

10 been requested to be analyzed lately.

11 Q. So the state of California is doing all this

12 work on this and has asked you to do all this testimony

13 on this because it never happens?

14 A. No, I didn't say it never happens.  It's an

15 extremely rare event.

16 Q. But it does happen?

17 A. It's an extremely rare event, but on the off

18 chance that it did happen people want to understand

19 what are the impacts on types of distances and are they

20 related -- you know, safe distances.

21 Q. Now the questions that you got all focus on

22 how far you are away from an occupied structure,

23 correct?

24 A. Correct.
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1 Q. Your opinion is based entirely upon the

2 threat of blade throw or ice throw or blade drop or ice

3 drop on occupied structures.  That's the way you said

4 that, correct?

5 A. Well, that's the focus of it, yes.

6 Q. But these things could happen, if they

7 happen, could happen at any time anywhere.  They don't

8 have to happen only to occupied structures.  They could

9 happen to anybody working in a field within that 1,500

10 feet of -- or whatever you had -- of the turbine; is

11 that correct?

12 A. I guess I'm not sure what the question is

13 you're asking.  If they're going to happen it could

14 happen at a time to be determined.  You don't know when

15 it's going to happen.

16 Q. You don't know when it's going to happen?

17 A. Correct.

18 Q. So a blade could drop off when somebody is

19 plowing underneath it, correct?

20 A. I suppose theoretically it's possible.

21 Q. I'm just trying to understand why occupied

22 structures and unoccupied structures are relevant to

23 this particular question.  If the -- there seems to be

24 an assumption built into your analysis that it's always
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1 going to happen at night when there are people in the

2 structures.  But, in fact, if this happens it could

3 happen at any time during the day.  There could be any

4 number of people around it doing any number of

5 different types of activities; is that correct?

6 A. I never mentioned nighttime, so I'm not sure

7 where you got that from, but the sense of occupied

8 structures makes sense because that's most likely where

9 you're going to find people, you know, at any given

10 time.  The majority of the time you're going to find

11 somebody there.  The amount of time you're going to

12 find somebody plowing under a specific turbine at a

13 specific time I would suggest is very small, compared

14 to somebody being in a home.

15 Q. Well, the testimony that your team has given

16 us is that these are going to continue to be active

17 fields, right?

18 A. That's my understanding, yes.

19 Q. So there are going to be people working in

20 these fields at different times of the year; is that

21 correct?

22 A. That's my understanding, yes.

23 Q. There's going to be a lot more people working

24 in the fields than there are at an occupied structure
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1 at any moment; is that correct?

2 A. I have no way of knowing.

3 Q. All right.  That's fine.  You testified using

4 your meteorological data that snow and ice are very

5 rare in this part of the state; is that correct?

6 A. Well, what I said was, based on the facts

7 from the Edenton National Weather Station, the long-

8 term data, that are -- it's in the report.  There are

9 approximately 42 days per year where the temperature

10 may drop below 32 degrees.  It could be for an hour or

11 it could be for six hours.  They don't say.  But there

12 is at least one hour 42 days of the year where the

13 temperature drops below freezing at the Edenton

14 National Weather Station.

15 Q. Are you aware of the fact that this area has

16 had ice storms?

17 A. I realize it's possible, certainly.

18 Q. Are you aware of an ice storm this town had

19 two years ago?

20 A. I am not.

21 MR. BRIAN:  That's all I have right now.

22 MR. WEBER:  No redirect, sir.

23 CHAIRMAN:  Does the Board have any questions?

24 EXAMINATION BY THE BOARD
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1 DR. LAWRENCE:  I'm looking at one of your

2 formulas here, and I can't quite make sense of it. 

3 You've got ice released from a moving rotor and then

4 you've got a formula there d sub R equals the constant

5 time the diameter of the blade plus the hub height. 

6 First of all, what are you talking about, looking at

7 this thing?  What is that hub there that you're talking

8 about?

9 A. What is the H term, the hub height?

10 DR. LAWRENCE:  Yeah.  What is that, the hub

11 height plus -- what are you talking about?

12 A. So this is the hub height right here.  That's

13 the hub of a wind turbine.  So that distance from the

14 ground up to that point, which is 374 feet.

15 DR. LAWRENCE:  Oh, okay.  Now you've got --

16 CHAIRMAN:  Mr. Lawrence, we can't hear you on

17 this end.

18 DR. LAWRENCE:  Say what?

19 CHAIRMAN:  Stay up to the microphone.  We

20 can't hear you on this end.

21 DR. LAWRENCE:  Okay.  Well, looking at the

22 formula there -- can you hear me now?

23 CHAIRMAN:  Yes, sir.

24 DR. LAWRENCE:  This R rating equals 1.5 times
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1 that formula, and you've got the diameter of the blade

2 plus the hub height.  And then you're talking about a

3 moving rotor.  Then you go down and you look at your

4 ice drop from a stationary rotor and all of a sudden

5 you're bringing in another program and you're dealing

6 with velocity.  I would have thought it would have been

7 just the reverse.  If you're talking velocity it looks

8 like it would have been dealing with the one that was

9 moving.  Explain that to me.  I'm a little slow.  Help

10 me out.

11 A. Sure.  No problem.  That's a fair question.

12 So certainly if the wind turbine is not

13 moving, if its stationary like that, the ice -- the ice

14 -- it will typically just fall to the ground, which is

15 what most often happens.  What we did for this sort of

16 worst case calculation, we assumed that there was a 24

17 meter per second wind, so it's about 50 miles an hour

18 blowing at the same time there's a piece of this ice on

19 the blades.  So if the turbine blades are iced up, and

20 they're stopped like I said they probably could be

21 because of the imbalance of the blades.  They have to

22 have a safety mechanism.  What that's saying is that

23 somehow if it became dislodged the wind could carry it

24 some distance, so that's where the velocity comes into
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1 the stationary piece.  You're right, on the surface

2 it's kind of head scratcher.

3 DR. LAWRENCE:  I would have thought that the

4 velocity would have been a part of the formula that you

5 would need in your moving rotor as opposed to the one

6 that is stationary.

7 Q. Right.  And as I mentioned to the attorney,

8 the d plus D essentially gives you that.  It's not

9 explicitly in there, but they have modeled it over the

10 years from actual ice events and have found that this D

11 plus H plus a one and a half (50 percent) safety fact. 

12 That's what the 1.5 represents.

13 DR. LAWRENCE:  I understand.

14 A. That covers any type of throw distance from

15 movement because the diameter is quite large, so that

16 essentially takes the radial velocity into account.

17 DR. LAWRENCE:  Well, my statement would be I

18 still -- that's a strange formula.

19 CHAIRMAN:  Any other questions?  Mr. Kehayes.

20 DR. KEHAYES:  You mentioned the hurricanes

21 affect the wind turbines in Texas.  Do you know how

22 high those wind turbines are?

23 A. I don't know the exact height of them, no.  I

24 know they've been constructed within the last few
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1 years, but I don't know their height.

2 DR. KEHAYES:  The ones we have here will be

3 the highest in the United States and that's because the

4 wind is so weak, and on the Gulf Coast I would suspect

5 these wind turbines are not nearly 600 feet high.  I'm

6 not sure that saying turbines that withstood hurricanes

7 on the Gulf Coast really would be applicable to the 600

8 foot turbines we have here.  And the previous witness

9 talked about safety, and I asked him about picnicking

10 under the wind turbines, and he didn't think that would

11 be a problem.  Would you be comfortable with that?  In

12 what proximity would you be comfortable taking your

13 kindergarten class out to have a picnic?

14 A. I don't think it's necessary to have a picnic

15 right underneath the wind turbine.  It's likely going

16 to be safe, absolutely.  Again, I've stood under many,

17 many wind turbines over the last 12 years, but I

18 wouldn't recommend having a picnic under them.  There's

19 a lot of places nearby where you can have a picnic and

20 enjoy the view of the wind turbines.

21 DR. KEHAYES:  My questioning is because

22 people have spoke about eco-tourism, that this would

23 attract people to come and go to these wind turbines. 

24 So if we're going to tour, how close would we want to
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1 bring a tourist to the base of the wind turbine?

2 A. Oh, tours typically go right to the base of

3 the turbine, sure.

4 DR. KEHAYES:  No problem?

5 A. No problem.

6 DR. KEHAYES:  And I also concur with the

7 professor here that if you're going at one RPM the tip

8 blade speed is about 15 miles an hour, but if you're at

9 10 it's going 150 miles an hour, so I just can't

10 imagine how throw distance doesn't -- that formula

11 doesn't have any catapult speed included in it.

12 A. I understand.  I understand that.  Again,

13 this is the same formula that General Electric, GE, the

14 biggest turbine supplier also uses to establish some

15 type of an ice distance as well.  So it has been tried

16 and it has been effective.

17 DR. KEHAYES:  All physics aside, it's been

18 tried?

19 A. Correct.

20 DR. KEHAYES:  Thank you.

21 DR. BONNER:  The wind turbines being over 591

22 feet as far as freezing is concerned, can we or would

23 you expect more freezing at that height than we would

24 at ground level?

mailto:sgrahamassoc@gmail.com


193

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 A. That's a good question.  Typically the air

2 cools more at the ground, and it depends on the -- if

3 you have a temperature inversion the air gets warmer as

4 you go up.  But often at night it gets cool closer to

5 the ground.  You have nighttime temperature inversions. 

6 It's colder closest to the ground as opposed to higher

7 up.  So I would expect the number of days to be

8 reasonably accurate even up to the blade height.

9 CHAIRMAN:  Any other questions?

10 MR. MITCHENER:  In September of 2003

11 Hurricane Isabel did a job on this town and county. 

12 For roughly 36 hours straight without a break the winds

13 blew at unprecedented speed continually.  So my

14 question to you about the numbers is, are those numbers

15 based on an occasional burst, or to what extent are

16 they based on continual, high speed battering over a

17 period of 36 to 48 hours, which can have an entirely

18 different effect, I would think, on turbines, the

19 buildings, the roads, the entire project.

20 A. Sure.  The compilations doesn't change

21 depending on whether it's a five minute event or a 36-

22 hour event.  I think to answer your question more fully

23 I refer back to what Mr. Butler said earlier in the

24 night about the rigorous safety certification process
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1 that every turbine manufacturer has to go through to

2 certify their turbines for different wind classes.  And

3 I can't speak for Timbermill, but I'm sure they will

4 choose a turbine that can withstand the appropriate

5 wind designs here because they're in North Carolina. 

6 It's always in their best interest to protect their own

7 assets to do that.

8 MR. MITCHENER:  Okay.  Just as a footnote of

9 history, February, three or four years ago, we got

10 unprecedented ice, all of us.  I don't know about

11 Charlotte.  So the questions we ask about these things

12 are not theoretical just to have conversation, but

13 because we've actually lived through this in one form

14 or the other, and we know the questions are on the

15 minds of the people that live here.

16 A. Certainly.

17 MR. MITCHENER:  And so to what extent do your

18 worst model scenarios, worst case scenarios, I should

19 say, do your models participate or do you feel like

20 they are holding up to a matter of one of the century

21 type storms, whatever unprecedented, take our worst

22 Hurricane Isabel times two, if I put in the same type

23 of probe?

24 A. Right.  So, again, the calculation distances
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1 that you see up in the graphic there, those are going

2 to be the same.  I think what you're asking for is

3 about probability, how often it could occur.  And I

4 apologize if I implied that ice never happens here.  I

5 didn't mean to say that.  I know it can happen down

6 here.  What I was trying to say was it is not a real

7 super frequent event.  So I think what you're asking

8 more is a probability question, and the possibility

9 that you would get all of these things occurring at

10 once is low.  It's not zero, but it's low.

11 MR. MITCHENER:  I understand that, but having

12 lived through it one time when it was not supposed to

13 even have happened one time makes me question.

14 CHAIRMAN:  Thank you, sir.

15 A. Thank you.

16 CHAIRMAN:  Next witness.

17 MR. WEBER:  Thank you, Mr. O'Neal.

18 CLERK:  I just need to verify that Exhibit 25

19 that you discussed was not entered as an exhibit.

20 MR. WEBER:  We would like to move Exhibit

21 [25] into the record.

22 CHAIRMAN:  Okay.  It is accepted in the

23 record.

24 MR. WEBER:  Thank you.  Thank you, madam. 
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1 [23], [24] and [22] are all in, correct?

2 CLERK:  Yes, they were.  [22], [23], [24] and

3 now [25].

4 MR. WEBER:  Thank you.  And the Applicant

5 calls Dave Phillips.  Mr. Chair, if I may, I would like

6 to get a board for this witness.  I just need to set up

7 a new board for this witness.  Thank you.

8 CLERK:  Mr. Phillips has also received the

9 oath.

10 MR. WEBER:  May I proceed, Mr. Chair?

11 CHAIRMAN:  Yes, sir.

12 DIRECT EXAMINATION OF DAVID M. PHILLIPS BY MR. WEBER

13 Q. Mr. Phillips, if you could state your full

14 name for the Commission?

15 A. David M. Phillips.

16 Q. Mr. Phillips, where do you work?

17 A. Apex Clean Energy.

18 Q. Are you a certified wildlife biologist?

19 A. I am.

20 Q. Can you tell the Board why you are here

21 today?

22 A. To testify about environmental matters

23 related to the county use permit.

24 Q. Now the county permit is a zoning permit. 
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1 Why are you here to testify about environmental issues?

2 A. Well, I'm the Director of Environmental

3 Permitting at Apex Clean Energy.  I oversee the

4 environmental regulatory compliance, our development

5 assets and also some aspects of environmental

6 compliance during construction and operations of our

7 projects.  So some aspects of the ordinance which deal

8 with environmental matters I follow up on that.

9 Q. There are two sections of the ordinance up

10 there.

11 (Interruption by car alarm outside)

12 Q. So there are two aspects.  There is Section

13 3.121 and 8.109.  Do you see those?

14 A. Yes.

15 Q. Now in the environmental world do

16 environmental laws and regulations assist in the

17 protection of human health in the environment?

18 A. I would say generally, yes.

19 Q. Will you be speaking about the public health

20 factor in the Chowan County Zoning Ordinance?

21 A. Well, not as a public health expert but as in

22 environmental compliance with these two for the

23 protection of the environment and the safety of human

24 health, yes.
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1 Q. And could you also do my work for me and put

2 that second board up?  You've put up a second board

3 here.  Can you tell me -- and actually, you should have

4 a copy -- if you look on top of the thick application

5 you have an excerpt of the Chowan County Zoning

6 Ordinance.  If you could turn in that ordinance to

7 8.19, Wind Energy Facilities.  It should be the first

8 page.

9 A. I've got it.

10 Q. And this is the Chowan County Zoning

11 Ordinance as it relates to wind energy facilities.  And

12 it says in 8.109(B)(1), a permanent application for a

13 wind energy facility shall contain the following.  And

14 if you could read Section (f) for me.

15 A. Sure.  Any Environmental Assessment required

16 by state or Federal law.

17 Q. And is that, what you just read, on the

18 board?

19 A. It is on the board in blue.

20 Q. All right.  Now there is the term

21 Environmental Assessment in capitals.  Do you see that?

22 A. I do.

23 Q. Is that term defined in the zoning ordinance?

24 A. Yes, it is.
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1 Q. And if you could go to the last page of your

2 packet that you have before you.  How is Environmental

3 Assessment defined.

4 A. Environmental Assessment (EA), an assessment

5 of a project's environmental impacts as defined in the

6 National Environmental Policy Act of 1969.

7 Q. And is that the definition that is on the

8 board behind you?

9 A. Yes.

10 Q. All right.  So we'll come back and talk about

11 that in just a minute, but what I would like to do is

12 if you could pass out this one exhibit for Mr.

13 Phillips.

14 Can you tell me what this exhibit number is

15 and what it is?

16 A. This is Exhibit [18], resume of David M.

17 Phillips.

18 Q. All right.  And is this, indeed, your resume?

19 A. This is, yes.

20 Q. We're not going to talk about every aspect of

21 your resume, but I did want the Board to get to know

22 you a little bit.  Can you tell me from where you

23 received your undergraduate degree and in what

24 discipline?
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1 A. Sure.  I have a Bachelors in Environmental

2 Science, Biology and Forestry from Stephen F. Austin

3 State University.

4 Q. Did you attend graduate school?

5 A. Yes.  At the University of Maine where I

6 received a Masters in Wildlife Ecology.

7 Q. So at Apex and at the Timbermill Project,

8 what kind of tasks have you delved into?

9 A. Well, I oversee an environmental group which

10 consists of several people that assist with our

11 environmental permitting processes.  And I am very

12 heavily involved with coordinating with the regulatory

13 agency personnel from state and federal agencies,

14 particularly on the development aspects of our project

15 where we are coordinating with them on identifying

16 resources of concern, agreeing on study plans on how to

17 evaluate the potential impact to those resources and

18 then implementing those studies.

19 Q. And what kind of training -- other than your

20 undergraduate and master's degree, what kind of

21 training have you had in environmental matters?

22 A. Well, I have taken various training courses

23 such as wetland delineation qualifications and writing

24 NEPA documents, things like that.  Then working as an
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1 environmental consultant prior to Apex primarily in the 

2 renewable energy field working as a wind wildlife

3 technical biologist and also a permitting project

4 manager.  A lot of training simply from life experience

5 and professional experience, but those are the others.

6 Q. Where did you work prior to Apex?

7 A. A company called CH2M Hill.

8 Q. And tell me what CH2M Hill is.

9 A. It's first and foremost an engineering

10 company.  I was in the Siting and Licensing Division. 

11 CH2M Hill is a global company.  When I worked at the

12 company there was 40,000 people, and we basically

13 worked permitting industrial projects, primarily, and

14 my specialty was in wind and solar throughout the U.S..

15 Q. How long were you at CH2M Hill?

16 A. Five years.

17 Q. And how long have you been with Apex?

18 A. Three and a half years.

19 Q. And what other work experience do you have,

20 other than these two?

21 A. I worked in environmental consultation at a

22 small environmental consulting firm that actually

23 specialized in executing the studies for all kinds of

24 different types of projects, both research and
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1 industrial oriented projects.  I actually taught high

2 school biology for seven years.  I worked in a

3 nonprofit wildlife research company that -- they're a

4 group that did bald eagle research and contaminant

5 studies, and another nonprofit where I did bighorn

6 sheep research.

7 Q. Is environmental your world?

8 A. Pretty much.

9 Q. Do you work with state, local and federal

10 environmental regulators?

11 A. I work extensively with state and federal

12 regulators on environmental compliance.  Typically

13 local regulation of wind projects is not that common,

14 but where it is appropriate I do.

15 Q. And do you work with environmental consulting

16 firms?

17 A. Yes, extensively.

18 Q. On what sorts of topics?

19 A. Well, we work -- we hire technical experts or

20 consultants to do our field studies for bird and bat

21 impact evaluations, other wildlife and plant issues

22 that may be specific to a project.  We also have

23 consultants that do wetland delineations as it relates

24 to permitting under the Clean Water Act under state
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1 wetland water resource permitting type permits.  We

2 also use archaeologists, historians.  They are often

3 the consulting area to evaluate those kinds of resource

4 issues.

5 Q. How many wind energy projects have you worked

6 on?

7 A. Since -- I've probably worked on over a

8 hundred or so, various aspects of development and

9 management of operations.

10 Q. How many states?

11 A. About nine states.

12 Q. And are these environmental studies you've

13 talked about supplying a component of wind energy

14 project permit?

15 A. Absolutely.  All wind projects have some

16 element of environmental study.  It's usually very

17 extensive.  It's one of the -- I would say longer lead

18 time items that is involved, so we're usually working

19 on those early in the process.

20 MR. WEBER:  Mr. Chair, we would move Mr.

21 Phillips' resume into evidence.

22 CHAIRMAN:  It's received.

23 MR. BRIAN:  Excuse me, Mr. Chair, is that a

24 fire alarm going off now?
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1 MR. WEBER:  And now in the heat of a

2 potential fire alarm, I would ask to tender this

3 witness to the Board as an expert in the field of

4 environmental requirements for the utility scale wind

5 project.

6 CHAIRMAN:  Any objections from the Board?

7 MR. BRIAN:  I don't understand what he is

8 being tendered as an expert in, exactly.

9 MR. MORRISON:  Can you hone that down?

10 MR. WEBER:  Absolutely.

11 MR. MORRISON:  What do you want him to

12 testify about, just about birds and bats and that kind

13 of stuff?

14 MR. WEBER:  Well, assuming Mr. Phillips is

15 qualified to testify, he will testify about all aspects

16 of environmental requirements for utility scale wind

17 projects.  Specifically here the ordinance talks about

18 an Environmental Assessment.  So Mr. Phillips will be

19 testifying about environmental studies, environmental

20 permitting around wind energy projects.  So I would

21 respectfully --

22 MR. MORRISON:  He will be talking about

23 wildlife?

24 MR. WEBER:  Absolutely.  That's an aspect of
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1 environmental concern.

2 MR. MORRISON:  But what beyond that will he

3 testify to?

4 MR. WEBER:  Well, he will be testifying about

5 any environmental requirements for permitting aspects

6 associated with wind energy projects.

7 MR. MORRISON:  But he has a degree, as I

8 recall, a Masters in Wildlife Ecology.

9 MR. WEBER:  Correct.  And he has over ten

10 years of experience on environmental permitting and

11 wildlife studies and environmental regulatory

12 requirements.

13 MR. MORRISON:  I don't think there's any

14 question about wildlife.  All right.  Well, why don't

15 we go ahead and you make your objections as the

16 questions come up.

17 MR. BRIAN:  All right.

18 MR. MORRISON:  Save us some time.  All right. 

19 As to his wildlife, the questions about wildlife and

20 environmental permitting, I think my question is

21 regarding is he an expert in environmental permitting. 

22 Let's see where it goes.

23 MR. WEBER:  Well, I can lay further

24 foundation for his expertise in environmental
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1 permitting.

2 MR. MORRISON:  Please do.

3 MR. WEBER:  Certainly.

4 Q. So, Mr. Phillips, are you the lead Apex

5 employee regarding environmental permitting for utility

6 scale wind projects?

7 A. Yes.  And I could probably just expand, save

8 some of the questioning.  But as it relates to

9 completing Environmental Assessments, I've been the

10 primary author on quite a few environmental assessments

11 to do with wind projects that Apex had.  I have

12 overseen the completion of any sort of NEPA related

13 documents as it relates to permitting impacts under the

14 Clean Water Act, under the Endangered Species Act,

15 under various federal acts.  So we were engaging with

16 federal agencies on projects and NEPA is triggered. 

17 That's very much where my expertise lies.  And that

18 comes from professional experience and training.

19 MR. MORRISON:  If I may.  Your expertise then

20 comes from what you did on jobs; is that correct?

21 A. Yes, and professional training that I've had

22 while on those jobs.

23 MR. MORRISON:  What professional trainings,

24 certifications, licensure have you previously gotten in
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1 environmental assessments and the like?

2 A. I'm not aware of a certification organization

3 as it relates to completing environmental assessments. 

4 I have completed a course by an organization called the

5 Shipley Group, which is one of the primary training

6 entities.  Actually many federal employees attend these

7 same courses that I have attended on basically

8 completing environmental documents under NEPA to ensure

9 regulatory compliance and minimize litigation risks in

10 compliance with the Act.

11 MR. MORRISON:  What were the requirements of

12 that course you attended?  Did you have to have an

13 examination to become certified?

14 A. There was no certification.  I did get a

15 certificate, of course, of completion, but it's not

16 that kind of a --

17 MR. MORRISON:  And how long ago did you take

18 it?

19 A. I would say about eight years ago.  I would

20 have to check that for certainty.  I've also had in my

21 academic course work a course on environmental law, 

22 NEPA being a very important component of that course.

23 MR. MORRISON:  Have you ever qualified as an

24 expert on the issues that you are being submitted to us
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1 tonight on or in any court?

2 A. Any court?  No.

3 MR. MORRISON:  Or before any government

4 agency?

5 A. Yes.

6 MR. MORRISON:  What were those agencies,

7 please?

8 A. Actually the Wyoming Department of

9 Environmental Quality and Industrial Siting Division. 

10 Wyoming has a fairly robust state permitting process

11 for which I oversaw permitting for several projects in

12 that state and basically testified to the completeness

13 of those applications and to much of the content

14 requirements as the primary crewman and project manager

15 responsible for those permits.

16 MR. MORRISON:  (Inaudible)

17 A. Where I have been qualified as an expert

18 witness, I don't --

19 MR. WEBER:  I will say this.  Within the past

20 couple of weeks Mr. Phillips has been qualified as an

21 expert in the exact requirements that I mentioned in

22 Perquimans County.

23 A. I apologize.  I overlooked that, yes.  There

24 may be other states, other forums, other projects.
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1 MR. WEBER:  And I could go also into his

2 extensive experience as an environmental consultant

3 prior to his job at Apex in which he advised companies

4 on environmental permitting issues for wind energy

5 projects.

6 MR. MORRISON:  All right.  Thank you very

7 much.  Members of the Board, the main difference

8 between an expert and a layman is an expert can render

9 an opinion on something as opposed to just testify

10 about an observer of the facts.  You are not required

11 to believe an expert simply because he is an expert. 

12 You are to judge his testimony like you would any other

13 witness with regards to credibility, opportunity to

14 render an opinion or testify, bias or prejudice, those

15 kind of things.  It's actually a fairly low bar as to

16 what is an expert.  If you think that the expert by way

17 of his training, education and experience would be

18 helpful to you in understanding certain technical

19 testimony or facts, then he should be qualified as an

20 expert.  Again, you're not required to believe his

21 testimony simply because he is an expert.

22 So the question before you is, is his

23 expertise in the field of environmental assessments and

24 environmental utility -- environmental regulation
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1 required by utilities -- what is the correct

2 designation?

3 MR. WEBER:  Utility scale wind projects.

4 MR. MORRISON: It would be my recommendation

5 that you accept him as an expert in that field.

6 CHAIRMAN:  Do you have any objection?

7 (None noted)  We'll accept him.

8 MR. WEBER:  Thank you.

9 Q. If we can look first, Mr. Phillips, at

10 Section 8.109, Wind Energy Facilities.  Section (f)

11 talks about an Environmental Assessment, and we've read

12 the definition below of what an Environmental

13 Assessment is.  Most of us don't exist in your world of

14 environmental matters and so let's try to give the

15 Commission and the citizens a sense of what an

16 environmental assessment is.  And could you turn that

17 board over for me, if you don't mind?

18 Q. All right.  So let's start with the most

19 basic.  What's a wetland?

20 A. A wetland is an area on the surface of the

21 earth that collects water for any portion of the year

22 due to saturated hydric soils or impermeable soils,

23 hydrologic conditions typically characterized by

24 vegetation that requires wetness, soil saturation at
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1 some point in the year.

2 Q. Can you give me a more sort of a plain

3 language version of what a wetland is?

4 A. A mucky area where you've got to put your

5 boots on.

6 Q. All right.

7 A. At some point in the year.  It can be dry

8 much of the year or a portion of the year.

9 Q. So does the federal government get involved

10 in every wetland there is?

11 A. No.  Some wetlands are classified as Army

12 Corps jurisdictional.  Others are nonjurisdictional. 

13 So the Army Corps of Engineers actually regulates

14 impacts to jurisdictional wetlands and water bodies,

15 such as streams and rivers and that sort of thing.

16 Q. What branch of the federal government

17 oversees wetlands and wetland regulation?

18 A. The Army Corps of Engineers issues permits

19 associated with impacts that deal with any of those

20 features.

21 Q. Mr. Butler indicated this project is in and

22 around Bear Swamp; is that right?

23 A. That's correct.  Portions of the project are

24 in Bear Swamp.
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1 Q. Are there wetlands in the Bear Swamp area?

2 A. Well, I would assume so.  We haven't done

3 definitive field studies to confirm it.

4 Q. Are there federally regulated wetlands

5 potentially in that area?

6 A. It's most likely that there are.

7 Q. So when does the federal government, the Army

8 Corps of Engineers get involved in the wetland?  Does

9 it have to have some proximity to a stream or river?

10 A. Yes.  Well, they get involved when there are

11 impacts to water bodies and wetlands, so the two are

12 considered -- can be considered jurisdictional waters. 

13 When basically any impact is going to occur to a water

14 that is jurisdictional under the Army Corps of

15 Engineers, there are permitting mechanisms that occur. 

16 So if you avoid them entirely there is no Army Corps

17 interaction.  If you have minor impacts, they are

18 usually authorized under basic permits that are issued

19 for certain activities to meet their requirements.  So

20 basically that was a long answer, but when you impact

21 wetlands.  But they don't always get involved.

22 Q. All right.  So the definition of

23 Environmental Assessment is an assessment of a

24 project's environmental impact as defined in the

mailto:sgrahamassoc@gmail.com


213

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 National Environmental Policy Act of 1969.  Is the

2 National Environmental Policy Act of 1969 called NEPA?

3 A. That is correct.  That's the acronym,

4 N-E-P-A.

5 Q. Now can a project like the Timbermill Project

6 get a wetlands permit from the Army Corps of Engineers?

7 A. The impacts could be authorized by the Army

8 Corps of Engineers.  We can't always get one.  If we're

9 going to impact the waters you typically can.

10 Q. So let's talk about the process by which you

11 figure out if an environmental assessment is a

12 requirement.

13 A. Can you walk through the list that's listed

14 here on the board?

15 Q. Sure.  Basically, you know, if -- I should

16 say NEPA is involved whenever there is any sort of

17 major federal action involved in a project.  So if this

18 project relied on federal funding or something like

19 that, we could be doing NEPA or preparing an

20 environmental assessment or other related documents. 

21 That doesn't apply to this project.  As it relates to

22 404 permitting under the Clean Water Act, basically,

23 you know, what we do as we move towards whether or not

24 that's necessary, we define our project as specifically
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1 as possible.  Typically that involves confirming

2 whether it's an approved land use at the county level,

3 for example, the CUP process that we're going through,

4 so we know where we're going to put our turbines, where

5 the roads, collection lines, et cetera are going to be

6 installed.  Once that project is designed and approved,

7 we can do it as ready for consultant field work.  So we

8 work with our wetland delineator, wetland consultants

9 who actually go out in the field and using methodology

10 that is unique to this region and prescribed in the

11 Army Corps of Engineers Wetland Delineation Manual --

12 they go out and map all the wetlands and waters of the

13 U.S., waters of the United States -- in the potential

14 footprint of the project.  And at that point if there

15 are substantial impacts, to identify jurisdictional

16 wetlands we often go through an intermittent process

17 with our consultant to microsite or modify our design

18 within the limits of the approved land use.  Sometimes

19 that could be shifting a turbine a small distance or

20 boring under water bodies as opposed to trenching

21 through it, something like that.  But we try to avoid

22 or minimize the maximum extent practicable.  If those

23 impacts are minor, if each single and complete crossing

24 of a creek or waterway that's determined jurisdictional
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1 is small -- well, actually if there's none, which

2 doesn't happen often, we don't need a permit.  We don't

3 need to engage with the Army Corps of Engineers.  If

4 there are minor --

5 Q. Let me just stop you there a minute.

6 A. Sure.

7 Q. You're getting a little ahead of me.

8 A. Okay, I'm sorry.  You told me just explain

9 permitting.

10 Q. I did give you that license, but let me just

11 ask you about consultant field work and the delineation

12 report.  What is the time frame for a project such as

13 this?

14 A. For a project of this size if we were to

15 release consultants to do the field work this would be

16 contracted.  It would probably take a month or so of

17 field work to delineate water bodies out there and then

18 at least a month or so to prepare the delineation

19 report.

20 Q. So you get a delineation report in hand and

21 then you provide that to the Army Corps of Engineers to

22 determine if a permit is required?

23 A. Correct.  The Army confirms whether or not

24 the waters that have been identified are
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1 jurisdictional, and if they are then they determine

2 what permitting process is appropriate for those

3 impacts.

4 Q. Before I rudely interrupted you, you were

5 talking about situations where no permit at all may be

6 required.  And then what -- so are these three hash

7 marks near the -- in the middle and near the bottom the

8 options the Army Corps of Engineer has with regard to

9 the 404 process?

10 A. Yes, they are.

11 Q. Okay.  So we've talked about we may not need

12 the permit at all?

13 A. Uh-huh.

14 Q. Then what is the nationwide or a general

15 permit?

16 A. A nationwide permit is a -- actually there

17 are 51 nationwide permits available for all kinds of

18 different activities that occur in jurisdictional

19 waters.  They can be site testing for flow devices, Met

20 towers, road access, utility lines, things like that. 

21 As long as you meet the requirements of the specific

22 nationwide permit and any associated general or

23 regional conditions that are linked to that permit for

24 the activity, then it is authorized simply by
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1 definition.  Some of those nationwides require what is

2 called a preconstruction notification to the Army Corps

3 of Engineers where you are simply notifying them, we're

4 doing this activity.  We're authorized under a

5 nationwide goal or something like that.  Quite a few

6 actually require no notification to the Army Corps of

7 Engineers.  We go through a process of self

8 certification.  So you could -- as long as you meet the

9 threshold requirements, you simply proceed.

10 Q. All right.  So we've talked about no permit. 

11 So if you get to a point where there are not

12 substantial impacts or not any measurable impacts, and

13 no permit is required, is an environmental assessment

14 required at all?

15 A. If you don't qualify for a nationwide permit

16 for typical impacts associated with like installing

17 roads or collection lines and things like that for a

18 project like this or a substation, then you would

19 qualify for what's called an individual permit.  That

20 permit is the impacts of the action permitted under --

21 permit while evaluated under NEPA.  If it's, you know,

22 the scale we're talking about I think you would need an

23 environmental project assessment, but if it's a larger

24 scale project where significant impacts are
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1 anticipated, it can be an environmental impact

2 statement, which is sort of a slightly more robust

3 version of environmental assessment.

4 Q. All right.  Just so I understand it, the Army

5 Corps of Engineers has three options, no permits, a

6 general nationwide permit or an individual permit?

7 A. That's correct.

8 Q. So if no permit is required is an

9 environmental assessment required?

10 A. No.

11 Q. If a nationwide permit is required, is an

12 individual environmental assessment required?

13 A. No.

14 Q. So only if you get down to the third option,

15 the individual permit, may an environmental assessment

16 be required; is that right?

17 A. That's correct.

18 Q. So we finally get to the word in the

19 ordinance, and that's Environmental Assessment.  Is an

20 Environmental Assessment as defined -- let's go back,

21 if you don't mind to the Ordinance, please.  So is an

22 Environmental Assessment, as defined in the Ordinance,

23 required for all wind energy projects?

24 A. No.  It is actually required for very few
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1 wind projects.

2 Q. So out of the 300 or so wind energy projects

3 on which you have worked, how many have required an

4 Environmental Assessment?

5 A. For construction?

6 Q. Yes.

7 A. Well, under the Clean Water Act?

8 Q. Under the Clean Water Act.

9 A. None.

10 Q. All right.  Have there been any situations

11 where you had a project that you were on the front end

12 of where you thought it was likely that an

13 Environmental Assessment would be required and it

14 turned out that one was not required?

15 A. Actually, yes.  I've been involved in

16 development projects in what I think of as fairly wet

17 areas where you actually have, you expect from your

18 desk top review of existing resources that there are a

19 large enough number of streams or wetlands present that

20 you're likely to exceed the thresholds for a nationwide

21 permit.  Where I've actually going into it suggested,

22 okay, we're likely going to have to go through NEPA,

23 which is something we like to avoid because it takes a

24 lot of time and effort and money and federal agency
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1 involvement.  But then actually through the design of

2 the project we've been able to avoid those NEPA or

3 federal nexus.

4 Q. So if you went to the Corps of Engineers,

5 Army Corps of Engineers, and the Corps determined that

6 no permit was required or a nationwide permit was

7 required, but no environmental assessment was required,

8 could you ask them, can you do an environmental

9 assessment; can we get an environmental assessment?

10 A. I could ask them, but they would not be able

11 to go through that process or issue an environmental

12 assessment.

13 Q. All right.  So let's look at the ordinance

14 then.  Again, it says that a permit application for a

15 wind energy facility shall contain the following: any

16 Environmental Assessment required by state or Federal

17 law.  When the application was submitted for the

18 Timbermill Wind Project was any Environmental

19 Assessment required by state or Federal law?

20 A. No.

21 Q. As we sit here today, is any environmental

22 assessment required by state or Federal law?

23 A. No.

24 Q. Now in some of the documents submitted to the
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1 county, there was an indication that an environmental

2 assessment likely or may be required at some point in

3 the process.

4 A. Uh-huh.

5 Q. Is that still your belief?

6 A. Well, I think it's likely -- it's possible

7 that we will meet the threshold requirements for an

8 individual permit.  Wetland and water bodies in this

9 area are actually really interesting and challenging to

10 decide that in advance, because the ditching that has

11 occurred from both agriculture and for forestry allows

12 quite a bit of exemption from compliance with the Clean

13 Water Act because they effectively drain much of the

14 area.  So if we can limit our impacts to those drier

15 areas, and then when you see the crossing of the actual

16 surface waters to below those nationwide thresholds,

17 then we won't need them.  It's kind of like the project

18 I described where I thought we would need one, but we

19 wound up not needing it in the end, so that's certainly

20 possible under this project.

21 Q. All right.  There is a reference in the

22 Ordinance to state law.  Is there an environmental

23 assessment under state law?

24 A. The only state law that requires an
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1 environmental assessment is SEPA or the State

2 Environmental Policy Act.

3 Q. Will this project trigger SEPA?

4 A. No, it will not.

5 Q. And if under state law if an environmental

6 assessment is required for NEPA, would that satisfy

7 SEPA as well?

8 A. Actually that is correct.  Any environmental

9 assessment prepared for NEPA meets the requirements for

10 SEPA.  But as I mentioned SEPA does not apply to this

11 project.

12 Q. So looking at the ordinance, in your

13 professional opinion, based on your analysis and

14 experience, was an Environmental Assessment required by

15 SEPA or Federal law when the Application was submitted?

16 A. No, it was not.

17 Q. And based on your professional experience and

18 analysis, is an Environmental Assessment required by

19 state or federal law today, as we sit here?

20 A. No.  As I mentioned, maybe not super clearly,

21 we don't have the information to determine if it is

22 required at this time.

23 Q. Now you were here for the first night of

24 testimony in this hearing, were you not?
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1 A. Yes.

2 Q. And did the County Staff conclude that the

3 Application was complete without an environmental

4 assessment?

5 A. They did.

6 Q. Were you here and did you listen to the

7 testimony of the consultant hired by the county?

8 A. Yes.

9 Q. Did you understand that the consultant

10 actually was a NEPA expert?

11 A. Yes.

12 Q. And that he was actually qualified by this

13 Board as a NEPA expert?

14 A. I believe so, but I don't know.  I'm not for

15 sure.

16 Q. Understood.  So do you recall the testimony

17 from the county's consultant that no environmental

18 assessment was required by state or federal law such as

19 the application was complete?

20 A. Yes, I do.

21 Q. All right.  So, we talked about the ordinance

22 and that no environmental assessment was required.  But

23 if we could just take a few minutes and give the Board

24 a sense of what you actually are going to do from an
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1 environmental standpoint.

2 A. Sure.

3 Q. Can you tell me the types of environmental

4 approvals that would be required?

5 A. Well, at the state level we have the 484 wind

6 permit, state level permit that's required.  That's the

7 primary environmental -- or that's the overarching

8 permit with an environmental component.  Authorization

9 of the Clean Water Act would impact environmental

10 impact on the surface waters of the U.S. and those are

11 the main ones.  I know I'm missing some you're wanting

12 to discuss.

13 Q. I might get there.

14 A. There's the National Pollutant Discharge

15 Elimination System Permit called NPDES for stormwater

16 pollution prevention erosion runoff.  That's typically

17 handled by our construction folks, actually Tracy

18 Butler, the civil engineer.  They get that just prior

19 to breaking ground.  And that's for prevention of

20 influx of sediment or erosion into the surface waters.

21 Q. And NPDES is N-P-D-E-S?

22 A. Yes.

23 Q. So tell me, what sort of environmental

24 agencies, governmental agencies you deal with?
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1 A. My work in North Carolina for this project,

2 the DEQ, the Coastal Area -- sorry, the Coastal Area

3 Management Act or a subset of the DEQ.  I also work

4 with the North Carolina Wildlife Resource Commission,

5 U.S. Fish and Wildlife Service.

6 Q. And what environmental consultants have you

7 hired or are you thinking of working with for this

8 project?

9 A. Specific companies?

10 Q. Yes.

11 A. We've retained a company called Western

12 EcoSystems Technology, Incorporated, which is a lot

13 like a consulting firm, a statistical firm, that works

14 throughout the -- actually many countries, but works

15 throughout the U.S., very well respected company that

16 evaluates the impact of wildlife or wind on wildlife

17 resources.  We've worked with Kimley-Horn doing some

18 early evaluation of potential wetland impacts, Stantec,

19 a consulting firm, has been involved in some of that

20 assistance as well.

21 Q. All right.  So tell me what sort of

22 environmental media or wildlife does U.S. Fish and

23 Wildlife Service, what are they concerned with at the

24 site?
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1 A. Wildlife that are regulated at the federal

2 level, for example, migratory birds, endangered

3 species.

4 Q. What about the state wildlife commission?

5 A. Same thing.  The wildlife that are regulated

6 at the state level.

7 Q. And so let's talk about birds and bats.

8 A. Surely.

9 Q. Have any studies been undertaken regarding

10 birds and bats to date?

11 A. Yes.  In coordination with both of those

12 agencies, the Wildlife Resource Commission and Fish and

13 Wildlife Service, we agreed upon study plans for the

14 project and we've implemented two years of study -- two

15 years of bird study, one year of bat study, in

16 accordance with their recommendations.  And those are

17 complete.

18 Q. What about the Wildlife Resources Commission,

19 where does that agency fall into the process?

20 A. Well, we go to them as kind of technical

21 experts, the local/regional experts on the critters

22 that we may be affecting here in this area.  They are

23 involved in a lot of the recommendations for the

24 studies that we would complete, reviewing the results

mailto:sgrahamassoc@gmail.com


227

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 of our studies and making additional recommendations on

2 impact avoidance or minimization measures that we could

3 implement, as well as monitoring programs during

4 operation, so we have been working pretty extensively

5 with them and the U.S. Fish and Wildlife Service on all

6 those things.  And they are very receptive to kind of

7 where we are with the low risk aspect of this project

8 with the measures that we are implementing.

9 Q. When was the last time you met with the

10 Wildlife Resources Commission?

11 A. We met with them September 7th.  That's the

12 last time.  But we've met with them regularly

13 throughout the process as well.

14 Q. All right.  Let's talk about the CAMA

15 representative, Coastal Area Management Act.  I think

16 Mr. -- were you here when Mr. Brian talked about areas

17 of environmental concern and CAMA?

18 A. Yes.

19 Q. Have you talked with the CAMA officials?

20 A. Yes.

21 Q. What is the status of the project as it may

22 relate to areas of environmental concern with CAMA?

23 A. Sure.  Areas of environmental concern are a

24 term of art that relates to the Coastal Area Management
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1 Act.  There are sensitive resource areas, primarily all

2 within the coastal counties of North Carolina.  They

3 have a very small percentage of land area in the 20

4 counties along the coast, but they are areas that are

5 potentially sensitive to erosion or unstable soils. 

6 There are also some other characteristics of those

7 AECs, areas of environmental concern, that are in

8 consideration.  But we actually work pretty closely

9 with the CAMA folks.  Lynn Mathis, actually of DEQ

10 identified where those were in this project area, a

11 larger kind of polygon that we started working on.  And

12 the layout that you see that has been submitted to you

13 guys as the project to be permitted, all that was taken

14 into consideration.  So basically we confirmed with the

15 CAMA folks that we do not need a permit under the

16 Coastal Area Management Act because we've already

17 weighed impacts to those waters.

18 Q. All right.  Is there a state wind energy

19 permitting requirement in North Carolina?

20 A. Yes.

21 Q. Is that a relatively new requirement?

22 A. It is.

23 Q. Will you all be going through the state wind

24 energy permitting process?
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1 A. Yes.

2 Q. Just a few more items here.  Let's talk about

3 the timing of the project and whether we think that we

4 can get through this project permitting wise within a

5 year.  Do you think that sort of all in from the time

6 the Commission decides to approve the application

7 through the final permitting and construction, what is

8 the timing of that process?

9 A. Well, projects like this that have both a

10 state and potential federal layer of permitting, there

11 are two levels of state permitting.  The permitting is

12 one aspect of the time line.  If we started right after

13 approval at the county level, and the state level

14 permits we may be a year and a half or so before those

15 are approved.  At that point there are many other

16 development components that are occurring like

17 financing, turbine acquisitions, other minor permits. 

18 So it's reasonable to think in terms of two or three

19 years before you actually break ground on a project

20 like this.  Some permits can actually be litigated as

21 well and delay those time lines, so you would be

22 looking at probably beyond three years for construction

23 to start.

24 Q. You mentioned earlier about potential
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1 inspections of these processes, this wind project, and

2 will the state of North Carolina issue a Wind Energy

3 Permit for this project?

4 A. I would expect that they will.

5 Q. And if the state issued the Wind Energy

6 Permit, then would the state be involved in the

7 regulation of that facility through permitting?

8 A. Yes.  They're involved in authorizing the

9 construction activity in the project as proposed for

10 operation.

11 Q. And would the state be involved in enforcing

12 the conditions of the permit issued by the state for a

13 wind energy project?

14 A. Yes.

15 Q. When Mr. Brian mentioned that -- he called

16 them digging holes and filling them in, bases, cables,

17 roads and I think he said a "fair amount of impact". 

18 Any bases, cables or roads that are dug or created,

19 would those be created under a wetlands permitted

20 approval from the Department of the Corps of Engineers?

21 A. Only if they're occurring in jurisdictional

22 waters or wetlands.

23 Q. And if they do occur in jurisdictional

24 wetlands, would you have prior approval from the
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1 federal government?

2 A. Prior to --

3 Q. Prior to actually disturbing those areas?

4 A. Oh, absolutely.  Oh, yes.  We would not

5 disturb any jurisdictional waters without knowing that

6 we either did not need a permit -- knowing that we are

7 covered under nationwide or had been authorized by the

8 Army Corps of Engineers.

9 Q. And if those areas are disturbed or dug in or

10 filled in, would that be under a permit issued by the

11 Corps of Engineers or other federal approval?

12 A. Yes.

13 Q. So based on your expertise and experience do

14 you believe the Timbermill Project will comply with

15 environmental laws and regulations?

16 A. Yes.

17 Q. And given your experience in analysis, will

18 the Timbermill project materially endanger the public

19 health and environmental safety?

20 A. No, it would not.

21 MR. WEBER:  Thank you, Mr. Chair.  That's all

22 I have.

23 CHAIRMAN:  Mr. Brian, we're going to have

24 your cross-examination tomorrow night.
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1 MR. BRIAN:  Start tomorrow night.  Very well.

2 CHAIRMAN:  At this time -- did you have a

3 question, Susanne?

4 CLERK:  Was this entered?  I'm sorry.  I had

5 to leave the table for a minute.

6 MR. WEBER:  I believe it was.  And if not, I

7 so move to have Mr. Phillips' resume admitted into

8 evidence.  I believe it was.

9 CHAIRMAN:  Court reporter, it was entered?

10 COURT REPORTER:  Yes.

11 CHAIRMAN:  Okay.  Thank you.

12 Commissioners, I'm going to suggest that we

13 move this meeting tomorrow night to the Public Safety

14 Center.  We came here tonight in anticipation -- we

15 didn't know what type crowd we would have.  And with

16 the acoustics and problems with the sound system, I

17 think it would be better for us to move back to where

18 we have our monthly meetings.  I think there will be

19 enough room, enough seating capacity.  I'm asking you

20 guys to consider that.  If that's okay with you we'll

21 meet tomorrow night at the Public Safety Center.  Is

22 everyone okay with that?

23 Mr. Lawrence, you said earlier six o'clock

24 start time.  I think you made it at five o'clock
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1 tonight.

2 DR. LAWRENCE:  I can be here at five.

3 CHAIRMAN:  You can be here at five o'clock

4 tomorrow?

5 DR. LAWRENCE:  Yes.

6 CHAIRMAN:  Okay.  Mr. Attorneys, five

7 o'clock?

8 MR. BRIAN:  Five o'clock tomorrow evening is

9 that what you're saying instead of six o'clock.

10 CHAIRMAN:  Yes.  Five o'clock instead of six

11 o'clock.

12 MR. BRIAN:  The only problem I have is I have

13 a hearing in the morning back in Durham.  I don't know

14 when it is going to end.  It may go into the afternoon.

15 It would make it hard for me to be here by five.  I

16 would prefer we start at six, but I will do the best I

17 can to get here.

18 CHAIRMAN:  We will -- we will go at six, as

19 we talked about.

20 DR. LAWRENCE:  So it's tomorrow at five?

21 CHAIRMAN:   Six o'clock.  Do I need a motion

22 to -- 

23 MS. WOMBLE:  You can declare a recess and

24 just state the time and location.
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1 CHAIRMAN:  Okay.  Is there any other

2 housekeeping business we need to take care of before

3 tomorrow night?

4 MR. BRIAN:  When we begin tomorrow will we

5 decide when we go on Wednesday?

6 MR. CAMPEN:  (Inaudible)

7 CHAIRMAN:  Pardon?

8 MR. CAMPEN:  What session is the Commission -

9 - what will the schedule be for Wednesday?

10 CHAIRMAN:  Our wish is to start at 9:00 a.m.. 

11 Are you okay with that?  Any objection?

12 MR. CAMPEN:  No objection.  Just a

13 suggestion.  Is it still the Chair's notion to go into

14 the evening?

15 CHAIRMAN:  Yes.

16 MR. CAMPEN:  What I would like to suggest for

17 the Board's consideration is that we -- that's

18 perfectly fine with us.  We're prepared for that.  We'd

19 like to go until, however, a lunch break and perhaps --

20 CHAIRMAN:  We'll take about an hour during

21 that day, and we'll take probably a 30-minute time in

22 the evening also.  But we will take a lunch hour.

23 MR. CAMPEN:  A 30-minute dinner break?

24 CHAIRMAN:  Maybe a 30-minute dinner break.
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1 MR. CAMPEN:  Okay.

2 CHAIRMAN:  But we will incorporate a lunch

3 during the day.

4 MR. BRIAN:  We continue our objection to

5 meeting during the day.  Our people just can't be here. 

6 Some of them can't be here, so we would object to that.

7 CHAIRMAN:  Okay.  Well, we're going to move

8 forward on Wednesday at 9:00.  So I'm going to recess

9 this meeting until tomorrow night at the Public Safety

10 Center.  We'll start at 6:00 p.m.

11 CLERK:  The address is 305 West Freemason

12 Street.

13 MR. BRIAN:  Is this the same place we were

14 last time, or is this a different place?

15 CHAIRMAN:  It's a different place.  Or would

16 you rather be back here?

17 MR. BRIAN:  Not particularly.  I'm just

18 trying to figure where it is.

19 CHAIRMAN:  You'll find it.  It's easy to get

20 to.  We will recess the hearing and reconvene tomorrow

21 night at 6:00 p.m. in the Public Safety Center.

22 (Hearing recessed at 10:36 p.m.)

23

24
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1 CHAIRMAN:  CUP 1602 is back in session.  We

2 call Mr. Phillips back to take the stand.  Mr. Brian, I

3 think is for you to cross-examine at this point.

4 MR. BRIAN:  Thank you, Mr. Chairman.  Is my

5 microphone on?

6 CHAIRMAN:  No, I don't think so.  Hang on.

7 (Testing microphone)

8 CROSS-EXAMINATION OF MR. PHILLIPS BY MR. BRIAN

9 Q. Mr. Phillips, thank you for coming back this

10 evening.  I've had a long period to think about your

11 testimony yesterday.  It was very interesting.  Your

12 testimony was very interesting to us, because we've

13 been wondering where some of these studies that you

14 were talking about are and now it turns out that you

15 know where they are.  We've been asking about them,

16 where the bird studies were, the bat studies are. 

17 Apparently you know about those things.  That's a big

18 surprise to us.

19 So, I'd like to start off by asking about

20 some of these studies.  I believe you testified that

21 you have done a migratory bird study; is that correct?

22 A. That's correct.

23 Q. Now is that study in progress or is that

24 complete?
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1 A. I've completed two years of general avian

2 surveys.

3 Q. So you've been doing surveys -- you've been

4 doing general avian surveys or migratory birds?

5 A. Both.

6 Q. Both.  So all things that are flying here; is

7 that right?

8 A. Correct.  The majority of birds that fly in

9 this area are considered migratory birds.

10 Q. Well, there are bald eagles in this area,

11 right?

12 A. Correct.  They are also migratory birds.

13 Q. Are they migratory?

14 A. Correct, yes.

15 Q. Where do they migrate to?

16 A. By migratory I mean protected under the

17 Migratory Bird Treaty Act.

18 Q. I see, as opposed to birds that migrate from

19 one part of the country to another?

20 A. And eagles do migrate generally.

21 Q. Okay.  So you've been doing a migratory bird

22 study for two years; is that correct?

23 A. Yes.

24 Q. Where is that study?
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1 A. That study, the report from the work, there

2 was a one-year study done and then discussed with the

3 North Carolina Wildlife Resource Commission and U.S.

4 Fish and Wildlife Service.  We agreed upon the methods

5 and approach to a second year study, and a report was

6 completed for that, and we reviewed that recently with

7 those agencies.

8 Q. Have you submitted that to the county?

9 A. No.

10 Q. Why?

11 A. It's not required by the ordinance.

12 Q. Okay.  But it does exist, is that correct?

13 A. Yes.

14 Q. Is it a public document?

15 A. No, it's not.

16 Q. It's not a public document.  You shared it

17 with the Fish and Wildlife Service and the State of

18 North Carolina, but you say it's not a public document?

19 A. Correct.

20 Q. Okay.  So is anybody allowed to look at it?

21 A. There's a mechanism for the public to request

22 information that is provided to the federal and state

23 agencies, and there is regulatory guidance on that. 

24 Generally while those studies, much like some other
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1 technical aspects of wind project development studies

2 are considered business confidential, that's typically

3 how we provide that information to the regulatory

4 agencies so that we can have open dialogue with those

5 agencies, basically all the issues related to those

6 environmental considerations, but they are held

7 confidential so that they aren't released to the public

8 and used inappropriately.  Sometimes when those kinds

9 of resource studies get out, excerpts are used by

10 opposition to wind projects and used out of context. 

11 They get in the newspaper and they take on a life of

12 their own.  So there really isn't anything in those

13 studies that, at least in my opinion, is something that

14 we would want to hide, but they are --  you know,

15 because that's the purpose of the studies is for us to

16 inform our development and make good decisions as it

17 relates to potential environmental impacts, but, as I

18 mentioned, it's kept business confidential because

19 history indicates that opposition uses that very

20 deceptively to influence perceptions on the project.

21 Q. I just want to make sure I understand you. 

22 You've been qualified as an expert on wildlife, is that

23 correct?

24 A. That's correct.
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1 Q. And the impact of wind farms on wildlife,

2 correct?

3 A. I believe so, yes.

4 Q. And your -- but most -- a good portion of the

5 conclusions you drew regarding birds are based on these

6 studies that you did, right?

7 A. I think what we do with birds as kind of an

8 interactive process where we collaborate with the

9 technical professionals that manage those resources and

10 are very knowledgeable about those resources, so we

11 work with them to identify the types of studies that we

12 would implement and then how we respond to that

13 information that we gain from those studies.  Typically

14 the responses include considerations related to siting. 

15 If there are sensitive areas such as raptor nests or

16 areas of high group concentration, the agencies would

17 recommend that we site turbines away from those so as

18 to minimize collision risks.  We also use that

19 information to identify other specific, special rare

20 and unique species that would warrant actual permitting

21 if we were to find it affecting them negatively.  We

22 also use that information to inform our monitoring

23 programs.  For example, if we have large influxes of

24 birds at certain times of the year or something like
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1 that we may sample more regularly during that time of

2 year to confirm that we are not actually impacting them

3 or having negative effects.

4  Q. I appreciate all that, but that isn't what I

5 asked you.  You testified that this project is not

6 going to have an adverse impact on wildlife, including

7 birds, last night, and the basis for that opinion was,

8 in part, these studies, and you're now telling us that

9 nobody can see them, that we just have to take your

10 word for it.

11 A. Is that a question?  Yes, those studies are

12 business confidential.

13 Q. So these folks just have to assume -- all

14 right.

15 A. Under oath I am explaining that we have

16 coordinated very effectively with U.S. Fish and

17 Wildlife Service and the North Carolina Wildlife

18 Resources Commission on these issues.  In our last

19 meeting they expressed their comfort with us proceeding

20 with construction and operations of the project.

21 MR. BRIAN:  I'm going to object to that as a

22 hearsay statement.

23 MR. MORRISON:  I understand the purpose of

24 your objection.  Commissioners, you should not consider
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1 what someone else told this witness.

2 MR. BRIAN:  Well, there is evidence of all

3 this, which in this study, and I just want to point out

4 that you all don't have it.  And we don't have it, and

5 nobody has it.

6 MR. WEBER:  Well, that's a misstatement.  The

7 federal government and state government both have it.

8 MR. MORRISON:  This is time for you to ask

9 questions, sir.  You can make your arguments later.

10 Q. Well, I'm going to -- I'm going to move to

11 the bat study.  So you did a two-year bat study as

12 well; is that correct?

13 A. No, we did a one-year bat study.

14 Q. You did a one-year bat study.  Okay, I

15 misunderstood you.  And what did you study?

16 A. We followed the U.S. Fish and Wildlife

17 Service protocol recommendations to evaluate the

18 presence of sensitive or special status bat species 

19 that could be potentially harmed by the project.  The

20 protocol is designed to evaluate the habitat where they

21 are likely to occur and determine the presence or

22 probable absence of those species.  The bat studies

23 indicated probable absence of those species, although

24 it did record the bat species that were expected in the
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1 area.  And the one year study was deemed sufficient to

2 inform the operation of the project.

3 Q. Where's the study?

4 A. As I mentioned, the study has been provided

5 to the North Carolina Wildlife Resources Commission and

6 the U.S. Fish and Wildlife Service.

7 Q. And you're not going to provide it to anybody

8 else; is that correct?

9 A. Not at this time.

10 Q. Okay.  And your opinion in your review as

11 stating that there is no problem with bats is based on

12 your study; is that correct?

13 A. As a company we take environmental compliance

14 very seriously, and that is my conclusion from our

15 process with the agencies that regulate those

16 resources.  And we would not proceed on a project

17 without proper authorization on those specific issues

18 related to birds and bats.

19 Q. And were the birds studies, the bird study

20 you did, did that include bald eagles?

21 A. Yes.  Bald eagles were in those studies.

22 Q. You said it would be migratory birds in the

23 bird study that you did that nobody can look at; is

24 that correct.
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1 A. That's correct.

2 MR. WEBER:  He's mischaracterizing testimony. 

3 The federal and state agencies can and have looked at

4 it.  Mr. Brian said nobody has looked at it.

5 A. I apologize for misspeaking.  That's correct.

6 MR. MORRISON:  All right.  Let's proceed. 

7 Next question, please.

8 Q. Well, I'm not -- I'll tell you what, Mr.

9 Chairman.  I'm going to make a motion to strike Mr.

10 Phillips' testimony on birds and bats, because it's

11 based entirely upon what apparently is a secret study

12 that nobody can examine and nobody can determine what's

13 the basis of it.  And under the circumstances unless

14 those studies are made public and are a part of this

15 hearing, I don't think that he has accurately stated

16 the basis for his opinion.

17 MR. MORRISON:  Did you personally conduct the

18 studies?

19 A. I oversaw the implementation of the studies. 

20 They were completed by a wildlife consulting firm.

21 MR. MORRISON:  All right.  Then based on your

22 oversight do you have an opinion as to whether or not

23 this project would be injurious to wildlife?

24 A. Yes.
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1 MR. MORRISON:  And what is that opinion?

2 Q. I think it's -- well, with regards to the

3 studies that were completed on birds and bats, it is

4 very appropriate to conclude, my opinion --

5 MR. MORRISON:  I'm sorry, I just asked you,

6 what is your opinion?  Would it or would it not be

7 injurious to wildlife, birds and bats, if that's what

8 the study was.

9 A. Yes.  My opinion would be that local area

10 populations or regional populations of any particular

11 bird or bat species would not be significantly

12 adversely impacted.

13 MR. MORRISON:  All right, let's --

14 A. And that's consistent with the opinions of

15 the agencies that we consult with.

16 MR. MORRISON:  All right.  Educate us.  Mr.

17 Brian, certainly I'll give you the opportunity to

18 respond.  You said there's nothing in the county

19 ordinance that requires that document be submitted to

20 the county; is that correct?

21 A. That's correct.

22 MR. MORRISON:  Who do you submit that

23 document to?

24 A. The wildlife study reports?
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1 MR. MORRISON:  Yes.

2 A. Well, those have been submitted to the

3 Wildlife Resources Commission.

4 MR. MORRISON:  Which is an agency of the

5 State of North Carolina?

6 A. Correct.

7 MR. MORRISON:  All right.  Now, are those

8 records, if they weren't submitted to the county but to

9 another state agency, if you know, please say so, if

10 you don't that's perfectly acceptable --that's a state

11 agency -- is that subject to a public records request?

12 A. I believe it is, yes.  I believe the

13 information submitted is subject to the public records

14 request.

15 MR. MORRISON:  All of it?  I'm trying to

16 ascertain the fact -- Mr. Chairman, I assume I have

17 permission to proceed.

18 Frankly, I'm sure many folks would find this

19 disturbing that there was a study done about wildlife

20 and we don't have access to it.  So let me see if I can

21 understand this further.  And I'm neither for nor

22 against your position.  I'm just trying to understand. 

23 Who requires this study to be done, not the county; is

24 that correct?
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1 A. That's correct.

2 MR. MORRISON:  All right.  And so you've done

3 this study and the requiring agency is the state,

4 correct?

5 A. The state and federal government -- well, the

6 wind energy permit for the state has an environmental

7 component.  We need to provide a report looking at the

8 environmental impacts.  That's not actually -- that's

9 not verbatim.  I would have to read the regulation, so

10 we coordinate with the agencies that regulate that just

11 like we do other resources, and then we complete the

12 studies that they advise us to do.

13 MR. MORRISON:  So it is the state that

14 requires the studies, not the county, and you have

15 given those studies to the state; is that correct?  Is

16 that a correct statement?  And I don't know the answer. 

17 I'm genuinely asking.

18 A. I would say it is generally correct, but

19 there is no prescription to complete specific studies. 

20 That's why -- so I'm saying there is not a regulatory

21 requirement for us to complete a bird study or a bat

22 study.  We coordinate with the state.  We agree -- and

23 the U.S. Fish and Wildlife Service.  We agree on what

24 studies are appropriate to evaluate impacts at a site
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1 like this, and then we complete those studies.  The

2 studies that were completed are fairly typical for

3 evaluating risks at a wind project.  They follow kind

4 of general guidelines that are published in the U.S.

5 Fish and Wildlife Service Guidelines for Developing

6 Land Based Wind Energy Projects.  And some states have

7 actually very prescriptive requirements.  North

8 Carolina does not.

9 MR. MORRISON:  Okay.  So is your answer that

10 you are not required to give these studies to the

11 state, but it is the best business practice to do so

12 and you do?

13 A. I would say that we are not required to give

14 these to the state.  We definitely do that voluntarily

15 so that we can receive their input so that we bring a

16 well-sited low impact project to construction and

17 operations.  The DEQ will approve the state wind energy

18 permit.  Well, I would hope they approve it.  Part of

19 that approval process relies on input or comments from

20 those agencies.  And so we like to follow with them.

21 MR. MORRISON:  Mr. Campen, do you want to ask

22 any questions on this before we make a decision on the

23 motion?

24 MR. WEBER:  I'd like to ask a few questions,
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1 if I may.

2 MR. MORRISON:  Surely.

3 MR. WEBER:  You indicated that you had

4 experience with many wind projects in your career; is

5 that right?

6 A. Oh, yes.

7 MR. WEBER:  And is it a typical procedure by

8 which the company provides these bird and bat type

9 studies to the federal and state governments?

10 A. It's actually variable.  Some states actually

11 would prefer not to have them, sometimes because they

12 are not protected from public disclosure.  We almost

13 always provide summaries of those studies in the form

14 of a power point presentation or something like that. 

15 Actually, we always do on every project that we develop

16 throughout the U.S..  And in North Carolina we do

17 voluntarily provide that.

18 MR. WEBER:  And what about Fish and Wildlife,

19 U.S., United States?

20 A. Same thing.  In some regions and some states

21 fish and wildlife agencies request that we do not

22 submit the studies.  Others expect that we do.  But

23 it's not required by regulation.

24 MR. WEBER:  Is there a process by which the
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1 general public can request the information that's

2 submitted?

3 A. I know at the federal level under the Freedom

4 of Information Act they can request any information

5 that's submitted, and I believe there's a public

6 record, a similar public records act in North Carolina

7 state.

8 MR. WEBER:  And then the agency makes a

9 decision as to whether that's business confidential?

10 Q. That's correct.  There's criteria for when

11 that information is withheld and released.

12 MR. WEBER:  And there are specific federal

13 and state regulations that allow for certain things --

14 certain submittals to be business confidential; is that

15 right?

16 A. Yes.

17 MR. WEBER:  And at some point will the

18 results of these studies be reflected in, for example,

19 the state permit?

20 A. I would expect that these reports or

21 summaries of these reports will be provided in the

22 State Winds Permit Application.

23 MR. WEBER:  And, again, it's your opinion

24 that none of these bird or bat studies are required
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1 under the county ordinance?

2 Q. Correct.  That's my opinion.

3 MR. WEBER:  Thank you, Mr. Attorney.

4 MR. MORRISON:  Thank you.  Members of the

5 Board, it is my opinion that the objection to his

6 testimony, the motion that it should be stricken should

7 be denied on this basis.  He has testified as an

8 expert, which he was qualified in wildlife.  He oversaw

9 these studies, and it is his opinion, based upon that,

10 wildlife would not be endangered.  So his testimony

11 should be admissible.  What weight you give his

12 testimony, that is, whether it's believable or not

13 believable can be influenced or cannot be influenced --

14 that's your decision and your judgment -- by the fact

15 that you don't have these studies to look at.

16 So, Mr. Chairman, it would be the

17 recommendation of counsel the motion be denied with the

18 understanding the Commissioners can believe or not

19 believe his testimony as they see fit, or part of it.

20 CHAIRMAN:  I rule that motion be denied. 

21 Proceed on with your next question, please.

22 MR. BRIAN:  I would like a continuing

23 objection to this witness' testimony on anything

24 relating to birds and wildlife.

mailto:sgrahamassoc@gmail.com


19

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 MR. WEBER:  Well, we're talking about birds

2 and bats right now.

3 MR. BRIAN:  Birds and bats.

4 MR. MORRISON:  Let the record reflect, Madam

5 Court Reporter there is a continuing objection.  And I

6 appreciate you doing that, Mr. Brian so we don't have

7 to take up time.  So there is a continuing objection to

8 this witness' testimony on all -- just birds and bats?

9 MR. BRIAN:  Let's start with birds and bats.

10 MR. MORRISON:  All right.  Proceed.  We don't

11 want to get the bees in here, the birds and bees?

12 MR. BRIAN:  I didn't hear if there was a bee

13 study.

14 MR. MORRISON:  Okay.  We'll get to the bees

15 later on.  His continuing testimony is to the welfare

16 of birds and bats in Chowan County from this witness.

17 MR. BRIAN:  Thank you.

18 MR. MORRISON:  Thank you, sir.

19 BY MR. BRIAN:

20 Q. Mr. Phillips, you testified at some point on

21 direct that you are familiar with the wind energy

22 permitting system in North Carolina; is that correct?

23 A. Yes.

24 Q. And that is contained in Article 21C of the
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1 North Carolina General Statutes, correct?

2 A. I'm not sure of the actual reference.

3 Q. You don't know what the statute is?

4 A. I think of it as House Bill 484 Wind Energy

5 Permit.

6 Q. Okay.  I'm looking at North Carolina General

7 Statutes, 143-215.119.  Specifically with regard to

8 things that have to be submitted, permit application

9 requirements for a wind facility.  And I'm looking at

10 Section (a)(10) which says specifically that in order

11 to get a wind permit you have to do a study of the

12 impact of the proposed wind energy facility or proposed

13 wind energy facility expansion on natural resources and

14 uses, including avian and bat and endangered and

15 threatened species.  Now you just testified a couple of

16 minutes ago, if I heard you correctly, that there was

17 no requirement for a wind permit that you prepare one

18 of these studies?

19 A. I believe I testified that there's no

20 requirement at the county level for that.

21 Q. No, you were asked by Mr. Morrison if there

22 was a requirement at the state level and you said, no,

23 you just done it because it was good business practice.

24 A. I would have to look at the information that
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1 you're reading and review it more carefully.

2 MR. BRIAN:  May I approach.

3 MR. CAMPEN:  Do you have a copy?

4 MR. BRIAN:  Actually I don't.  I gave it to

5 you the first night though.

6 Q. The reason I'm quoting this is because on the

7 first night of testimony as I recall I asked Mr. Giecek

8 why he had produced certain studies and he hadn't

9 produced others.  And he testified that it wasn't

10 required and that those studies didn't exist.  Then

11 last night you --

12 MR. WEBER:  Objection.  That's not at all

13 what Mr. Giecek testified.

14 MR. BRIAN:  That's my recollection of what

15 was testified.

16 MR. WEBER:  We have the transcript.

17 MR. BRIAN:  That's fine.

18 CHAIRMAN:  Are you going to present the

19 transcript?

20 MR. BRIAN:  I'm just trying to get to the

21 heart of this.

22 MR. MORRISON:  Excuse me.  The attorney's

23 recollection is that's what was said.  Commissioners

24 whether that was said or not said, is up to you.
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1 MR. BRIAN:  Well, you can all remember.  We

2 had a long discussion about that.  I'm trying to --

3 that's why finding out the studies exist was a surprise

4 and that's why I'm trying to get to the essence of the

5 studies.

6 Q. And then last night, as I recall, you

7 testified that you're an expert on this permitting

8 process and then five minutes ago you said that you

9 weren't aware of any study required by the state.  And

10 I'm asking you, does that statute require a study of

11 avian and bat species?

12 A. So you're asking the same question with

13 subtly different phrasing each time?  If I may correct

14 my previous testimony, perhaps I was not hearing the

15 question correctly.

16 The studies, and I'm a very literal -- I'm a

17 scientist.  So the studies that we completed, bird and

18 bat studies, were developed in coordination with the

19 agencies.  They were not specifically required.  The

20 wind energy permit does require a study of the impact

21 of the proposed wind energy facility or proposed wind

22 energy facility expansion on natural resources and

23 uses, including avian, bat and endangered and

24 threatened species.  I agree with that.  That could be
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1 a desktop review.  That could be a study -- I mean it

2 could take on many forms.  So the studies that we

3 completed will inform this permit requirement at the

4 state level, certainly.  Does that help clarify?

5 Q. My question was, does the state require a

6 study on avian and bat species, the impact of a

7 facility on avian and bat species?

8 A. It's very specifically stated in the wind

9 energy permit,  It requires a study of the impact of

10 the proposed wind energy facility or proposed wind

11 energy facility expansion on natural resources and

12 uses, including avian and bat and endangered and

13 threatened species.

14 Q. Okay.  Thank you.

15 CHAIRMAN:  Thank you, Mr. Phillips.

16 MR. BRIAN:  No, no, I'm not done.

17 CHAIRMAN:  You're not done, okay.

18 MR. BRIAN:  I'm on question number 4 at this

19 point.  

20 Q. Now you also testified last night that you

21 had been working with CAMA; is that correct?

22 A. Yes, the Coastal Area Management Act is a

23 consideration as we design the project so that we could

24 either determine if we needed a permit under CAMA or we
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1 would avoid needing a permit under CAMA.

2 Q. Well, it's not just whether you need a

3 permit.  It's whether you are or are not going to be in

4 an affected area of environmental concern, right?

5 A. If we are affecting an area of environmental

6 concern we would need a permit.

7 Q. Did I understand your testimony correctly

8 that you have been working with CAMA, with the CAMA

9 officials?

10 A. The DEQ, the Coastal Resources Commission

11 folks.  I'm not sure if they're, you know, what their

12 agency is, whether it's CAMA.

13 Q. All right.  Has there been a full CAMA

14 determination made on this project?

15 A. We have received definitive communication

16 from them that the design submitted to the county for

17 this permit does not require a permit under CAMA.

18 Q. All right.  So what did you submit to CAMA?

19 A. We submitted the layout that is submitted to

20 you.  I mean, we started with them probably back in

21 early 2014 just understanding their expectations, what

22 triggers a permit.  And we received information from

23 them where areas of environmental concern were, where

24 CAMA jurisdictional waters or features were.  And we
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1 designed the project around that.  We then went out on

2 a site visit with Coastal Resources Commission staff to

3 evaluate areas where we would potentially be

4 interacting with those resources.  And it was

5 determined that all of our ground disturbance would be

6 greater than 30 feet away, which is the requirement

7 that triggers the permit threshold, and no permit was

8 required.

9 Q. Has there been -- again I'm going to ask

10 this, because I asked the question before.  I want to

11 make sure I understand the answer.  Has there been a

12 formal CAMA determination made in writing?

13 A. We have received definitive communication

14 from them.  I would imagine that much like an Army

15 Corps permit we would need to submit a delineation of

16 the project layout, and they provide a formal

17 determination on that.  However, I am very comfortable

18 proceeding with this project knowing that we don't need

19 a CAMA permit.

20 Q. So you haven't submitted a formal

21 elimination; is that correct?

22 A. There's no permit application required

23 because they said we don't need to submit one.

24 Q. All right.  So you've got all you're going to
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1 get from CAMA; is that correct?

2 A. At this point, yes.

3 Q. All right.  Were you here on the first night?

4 A. I've been here every night.

5 Q. So you have been here every night.  Were you

6 here when Ms. Bryant testified that significant

7 portions of this area are areas of environmental

8 concern, specifically Bear Swamp and Center Hill? 

9 A. Could you point to Ms. Bryant for me?

10 Q. Ms. Bryant is right there.  She's the

11 Planner.

12 A. I don't recall her specific testimony, but I

13 was here that night.

14 Q. It's on page 83 in the transcript, if

15 anybody's got it.

16 Now if you do -- are you familiar with the

17 zoning ordinance?  I think you testified last night

18 that you were.

19 A. Yes.

20 Q. And you were very familiar with the wind

21 energy section of the zoning ordinance.  Are you

22 familiar with the other sections of the zoning

23 ordinance?

24 A. Not as familiar, no.
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1 Q. Are you familiar with Section 7?

2 A. You're welcome to show it to me if you want

3 clarification.

4 Q. Well, I'm asking you.  Are you familiar with

5 the requirement under Section 7 that if you do disturb

6 an area of environmental concern that you have to get a

7 permit from the Land Quality Section, Division of Land

8 Resources of North Carolina, Department of

9 Environmental and Land Resources a soil erosion and

10 sedimentation control permit before you can get a

11 special use permit?

12 A. I am familiar with that general information,

13 yes.

14 Q. So your testimony is that you don't think

15 you're going to affect an area of environmental concern

16 so you don't have to do that?

17 A. I know that we are not if we build the

18 project as proposed.

19 Q. If you build it as proposed, right?

20 A. Correct.

21 Q. If isn't built exactly where it's proposed

22 and you do affect an area of environmental concern,

23 then you have to get a soil erosion and sedimentation

24 control plan approved by DEQ before you get a
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1 conditional use permit, correct?  You don't know?

2 A. No.  No, I don't know for sure.

3 Q. That's fine.

4 A. I do know that we've taken precautions to

5 avoid impacting those sensitive area with this project

6 design so that we don't have to -- we're not in the

7 habit of adding layers of permitting to the work that

8 we do.  We try to minimize our impact.  We try to

9 minimize our permitting process requirements.  So

10 construction, a general permit is required, which

11 doesn't include a soil erosion -- soil modification

12 plan.  That's done for projects that have ground

13 impacts exceeding an acre.  Those are obtained

14 literally just prior to construction.  They are

15 approved by the DEQ. 

16 Q. Okay.  Are you familiar with the Sentinel

17 Landscape designation that includes Chowan County?

18 A. Could you repeat the question?

19 Q. Sentinel Landscape Preservation.

20 A. No, I'm not a land use expert.

21 Q. Well, there are -- so you're not familiar

22 with the Sentinel Landscape Preservation?

23 A. No.

24 Q. Which deals with species (inaudible).
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1 MR. WEBER:  Is that a question?

2 MR. BRIAN:  No.  I just wanted to let him

3 know.

4 Q. Now wind turbines are a threat to birds

5 generally, are they not?

6 A. That's sort of a loaded question.  Could you

7 be more specific?

8 Q. Well, I mean they kill birds from time to

9 time, don't they?

10 A. Birds fly into the turbines on occasion.  I

11 think if you read the newspaper you think they are

12 killed at much higher levels than they actually are. 

13 But many projects do have some level of bird mortality.

14 Q. In fact it's been a serious problem in

15 California with regard to golden eagles, hasn't it.

16 A. If it's serious it's been going on for over

17 20 years, but, yes, there is a project called the

18 Altamont Pass, which was built in, I believe, the 70s

19 or 80s.  It's actually a group of projects.  And there

20 is a recurring golden eagle mortality at those

21 projects.

22 Q. Now also bats fly into them as well; is that

23 correct?

24 A. Yes, they do.
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1 Q. And we established -- I think we established

2 through one of the previous witnesses that the

3 proximity of the wind turbines makes it difficult to

4 crop dust over that area.  Does that make sense to you?

5 A. I'm not an expert on those topics.

6 Q. Okay.  I guess if the bats are at risk and

7 you can't crop dust, how are you supposed to kill the

8 insects and what have you on the crops?

9 A. I can't comment on crop dusting and

10 insecticide topics.  That's outside my purview of

11 experience.

12 Q. Well, wouldn't it make sense?  You're an

13 environmental expert, aren't you?

14 A. Yes.

15 Q. And so insecticides and crop management and

16 management of species in and around crops would be

17 within the area of expertise, wouldn't it?

18 A. Insecticides and the management of crops and

19 what else?

20 Q. No, management of the species that are in and

21 around crops?

22 A. No, I'm not an -- I'm not a -- I'm not

23 experienced with the flying application of pesticides

24 to agricultural crops.
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1 Q. Okay.  Thank you.  I hate to ask a

2 proprietary question, but do you have a plan for

3 mitigating -- I would call them bird deaths, but I

4 think you just refer to them as bird collisions.  That

5 sounds like birds just committing suicide.  Do you have

6 a plan for mitigating that problem?  You're going to

7 have 105 - 600 foot tall wind turbines in Perquimans

8 and Chowan County, and I'm wondering, is there a plan

9 out there to try to take care of migratory birds and

10 other flying species, bats, whatever, that are in this

11 area to make sure they don't have an unnecessarily high

12 collision rate?

13 MR. WEBER:  I'm going to object.  That's a

14 compound question and testifying by the attorney.

15 MR. MORRISON:  Would you break the question

16 down, Mr. Brian?

17 Q. Yes.  Is there a plan for mitigating the

18 number of collisions that occur between birds and your

19 windmills?

20 MR. MORRISON:  Excuse me.  That would -- I

21 know you're trying very hard -- let me suggest this. 

22 That's a yes or no question.  So you can answer it yes

23 or no and then you have the right to explain your

24 answer.  If we could adopt that format I think we would
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1 go further.  He has asked a question that can be

2 answered yes or no.  Would you do it that way first,

3 please?

4 A. Well, I would say that given my technical

5 expertise -- 

6 MR. MORRISON:  That's a yes or no.  Then you

7 can explain your answer.

8 A. My technical understanding is very different

9 than the way he is using the term.

10 MR. MORRISON:  All right.  Let me ask the

11 question.  Do you have a plan that would keep birds and

12 bats from being killed or would lessen their death from

13 wind turbines, yes or no?

14 A. A written plan; is that what you're asking?

15 MR. MORRISON:  No, a plan, any kind of plan.

16 A. Absolutely.

17 MR. MORRISON:  Yes.  All right.  Now you may

18 explain your answer.

19 A. Okay.

20 Q. What is your plan?

21 A. So there's a lot of terms in the questions

22 that you are posing that are very, in my world, in the

23 environmental world, are very specific terms.  But I

24 can say that our plan as we approach the development of
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1 the project involves following the wind energy

2 guidelines that have been developed by the U.S. Fish

3 and Wildlife Service which the state agency employs.

4 Our plan to minimize -- you used the term mitigate --

5 but our plan to minimize impacts to all wildlife

6 evolves through those studies and the other process

7 with the agencies.  So as I mentioned, the

8 recommendations from the agencies with regard to

9 siting, with regard to how we operate the turbines,

10 with regard to how and when we monitor the turbines

11 looking at bird and bat mortalities has all been

12 carefully vetted.  So we do have those plans being

13 developed or in development.  The findings of our

14 monitoring, monitoring plans, which are different than

15 mitigation, would result in informed, adaptive

16 management should there be impacts that were unforeseen

17 or at a level that would be deemed significant or

18 adverse to any sort of regulated species.  So after a

19 year or two years or sometimes more of monitoring we

20 coordinate with the agencies on the results, we respond

21 to those results, so that we remain in regulatory

22 compliance.  I believe last night there was discussion

23 about oversight or inspection of the facilities. 

24 That's something that is just constant in the first
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1 couple years of operations with regard to birds and

2 bats at a site like this so that we're, in essence,

3 checking that we've designed and operated the project

4 appropriately in an environmentally responsible manner. 

5 And if there are surprises or unanticipated impacts

6 that we have the opportunity to respond to that.  And

7 we respond to that in the same way that we evolve these

8 studies and look at risks, trying to understand it and

9 maybe do additional monitoring.  For example, if we had

10 bat mortality beyond a level we expected in the month

11 of August we may curtail turbines at night to certain

12 wind speeds during that month.  We may monitor

13 intensely during that month to look more carefully at

14 that issue and see if we are resolving it.  It's fairly

15 standard practice for responsible wind energy companies

16 to do that.  We do that.  It's a very important part of

17 our environmental ethic as a company.  So a qualified

18 yes.

19 Q. So you do have a plan?  Is that plan in

20 writing?

21 A. At this point it is not.  Projects we do

22 what's called a bird and bat conservation strategy for

23 a project which documents the process that we go

24 through with the siting and the design and operation of
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1 the project.  It outlines the monitoring sort of effort

2 or methodology, and the processes that will be followed

3 for communicating with the agencies during operation

4 and responding to any findings.  And, again, that plan

5 is sensitive information.  We usually provide it to the

6 agencies so that they can review and provide input, but

7 it's generally business confidential.

8 Q. So that information does exist, but it's

9 proprietary?

10 A. What information?

11 Q. The information that you just said that you

12 had that would inform your decisions on how to manage

13 the bird and bat mortality rates that are going to

14 occur as a result of your windmill.

15 A. That plan will be crafted or developed and

16 used during the construction and development -- or

17 operation of the project.  It is not in writing at this

18 time.

19 Q. All right.  So you don't have a plan, then?

20 A. There is a lot of information that is used to

21 develop that plan.

22 Q. So you have a lot of information on birds and

23 bats?

24 A. Yes.
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1 Q. Where is that information?

2 A. And there is coordination and response.

3 Q. Where is that information?

4 A. The study reports have been submitted to the

5 Wildlife Resources Commission and the U.S. Fish and

6 Wildlife Service.

7 Q. And you consider them to be proprietary. 

8 You're not going to submit them to the county; is that

9 correct?

10 MR. WEBER:  Objection, asked and answered. 

11 We've been over this like six times.

12 MR. MORRISON:  Yes.  I think that would be

13 correct, asked and answered.

14 Q. All right.  How do you -- do you have a plan

15 to mitigate the impacts that you have over time on

16 wildlife, birds, as the ecology changes?

17 A. As the ecology changes?

18 Q. Right.

19 A. We think of it as an adaptive management

20 strategy where we're kind of responding to the

21 information, so if the ecology were to change I think

22 you mean maybe the bird/bat community over time?  Say

23 20 years down the road we had climate change and a new

24 species were here that weren't here or something like
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1 that, you know, yes, that's all part of what we would

2 consider adaptive management.  So as the ecology

3 changed, which is not a phrase I would use, but I'm

4 using his words, we would be responding to that change.

5 Q. Well, what would you use?

6 A. I would say more of a risk profile.

7 Q. Risk profile.

8 A. To birds and bats.

9 Q. Okay.  Just to be clear -- let me start that

10 over.  All right.  Let me change topics for a second.

11 The other thing in your testimony, one of the

12 other things you testified to last night was wetlands;

13 is that correct?

14 A. Yes.

15 Q. And whether an environmental assessment would

16 be required for this project?

17 A. Yes.

18 Q. Now there are large quantities of wetlands in

19 this county, are there not?

20 A. Yes, it's a pretty wet area.

21 Q. And there are a lot of quantities of wetlands

22 in the area where you are going to locate this project,

23 aren't there?

24 A. Yes.  However, it's not clear what quantity
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1 Army Corps of jurisdiction wetlands are.

2 Q. Okay.  We'll go through that process.  I

3 understand the jurisdictional process and all that, but

4 I just want to make sure I understand where you're

5 coming from on it.

6 There are a lot of wetlands in this area,

7 waters of the United States, correct?  That's a phrase

8 that's used by the Clean Water Act, correct?

9 A. Yes.

10 Q. And the waters of the United States have been

11 defined by the regulations that have been enacted by

12 the Army Corps of Engineers to include what they refer

13 to as wetlands, which are scientifically defined areas

14 of ground that are considered to be part of the waters

15 of the United States, which is why they have the

16 jurisdiction to regulate them at all; is that correct?

17 A. Could you simplify the question?  I didn't

18 follow all that.

19 Q. In other words, the Clean Water Act gives the

20 Army Corps of Engineers the power to regulate the

21 waters of the United States, correct?

22 A. Yes.  And essentially impacts to them for

23 construction activities.

24 Q. Right.  And wetlands are considered to be
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1 part of the waters of the United States, correct?

2 A. Some wetlands are, yes.

3 Q. Any wetland that is not an isolated wetland

4 is considered to be a part of the waters of the United

5 States; is that correct?

6 A. Any wetland that is not an isolated water

7 could potentially be a water of the U.S., right.

8 Q. If it has a subservice connection to it it

9 belongs to the waters of the United States, right?

10 A. Not a subservice, but a surface water

11 connection.

12 Q. Well, there's a Supreme Court case on this

13 definition though, right?

14 MR. WEBER:  Is that a question?

15 MR. BRIAN:  No.  I was just trying to get on

16 the same page with him with regards to the definition.

17 CHAIRMAN:  Mr. Brian, check your mic.  We're

18 having trouble hearing you up here.  Try it again.

19 MR. BRIAN:  I'm sorry.

20 CHAIRMAN:  We're having a little trouble

21 hearing you.

22 MR. BRIAN:  Oh, I'm sorry.  My apologies.  My

23 microphone makes noises when I get too close to it.

24 Q. So you testified that the process for
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1 wetlands delineation and determination was made by the

2 Corps of Engineers.  Is that first to determine whether

3 it is a wetland or is not a wetland and then you

4 determine whether it is a jurisdictional wetland,

5 correct?

6 A. You made several questions at once.  Could

7 you simplify it again?

8 Q. All right.  So the process with the Corps of

9 Engineers is to first determine if it is a wetland; is

10 that correct?

11 A. No.  Our first process is to design the

12 project.  Once we understand our potential footprint we

13 have wetland consultants complete a delineation and so

14 they actually go out and map the potential waters of

15 the U.S..  They provide an opinion on the

16 jurisdictional potential and then the Army Corps can

17 provide a jurisdictional determination for each single,

18 each feature that is mapped.

19 Q. That's fine.  And the features that are

20 mapped are -- there can be a multiplicity of features

21 in any given project, correct?

22 A. Yes, although a project technically has a

23 very specific term under the Clean Water Act and Army

24 Corps regulations, which is very different than the
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1 wind project definition.

2 Q. Now you testified that if a wetland is

3 jurisdictional and if it is not covered by a nationwide

4 permit, then an individual permit is required; is that

5 correct?

6 A. To clarify, a wetland is not covered by a

7 nationwide permit.  Impacts to that wetland can be.

8 Q. That's good.  You clarified my question very

9 nicely.  So if you are going to impact a wetland and

10 you do not have the coverage of a nationwide permit,

11 you need to get individual permits to cover that impact

12 to the wetlands; is that correct?

13 A. Yes.  Or we could redesign the project or

14 modify it to avoid or minimize that impact so it would

15 comply with the thresholds for a nationwide.

16 Q. But if it doesn't you have to get an

17 individual permit, don't you?

18 A. Yes.  If you could avoid or minimize to that

19 extent, you would go through an individual permitting

20 process.

21 Q. And I believe you testified last night that

22 if you do have to do an individual permit then you do

23 have to prepare and submit an environmental assessment,

24 or you might have to prepare and submit an
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1 environmental impact statement, if it's a big impact;

2 is that fair?

3 A. An environmental assessment or an

4 environmental impact statement may be required. 

5 Whether we prepare it or not would need to be

6 determined.  The Army Corps could prepare that, a third

7 party contractor could prepare that, or there is

8 occasionally under NEPA an applicant prepared EA.  That

9 is not common with Army Corps permitting.

10 Q. Okay.  Now your consultant's report.  The

11 consultant that the county hired did a report, HDR

12 report, which said -- do you recall Mr. -- that

13 gentleman testified -- I don't remember his name --

14 from HDR, on the first night.

15 A. I believe that was the consultant the county

16 hired?

17 Q. Right.  Do you recall he testified to that?

18 A. Yes.

19 Q. And that his report, which was marked at that

20 time as Exhibit 100, specifically stated that the

21 application, that Apex's application stated that it is

22 anticipated that a Section 404 Individual Permit would

23 be required for this project.  Is that true?

24 A. I would rather read that before I comment on
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1 it.  Is it the highlight?

2 Q. Yes.

3 A. What document am I reading, just for

4 curiosity?

5 Q. Look at the first page.  It's a report from

6 HDR.

7 A. So the report from HDR, a Summary of CUP

8 Application Review for Technical Completeness, Final,

9 which was submitted to the county by Kevin Howard --

10 or, sorry, by HDR, states, the application states that

11 it is anticipated that a Section 404 individual permit

12 would be required for the project.  And that is

13 correct.

14 Q. Thank you.

15 A. It may -- our application -- we should cross-

16 reference the text.  I am saying it is correct that

17 that is written by the consultant, HDR.

18 Q. You prepared the application, didn't you?

19 A. I personally did not, no.

20 Q. So you didn't draft that part of the

21 application?

22 A. I reviewed that draft part of the

23 application, correct?

24 Q. Does the application say that or not?
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1 A. I don't have the application memorized.  I

2 would want to see the verbatim text.

3 Q. Okay.  That's fair.

4 A. It's not in quotes in the HDR memo, which is

5 why I would call that in question.

6 Q. Well, I want to talk about your testimony.

7 You testified last night that it is likely

8 that an individual -- I have in my quotes -- that it is

9 likely that an individual permit will be required.

10 A. That is correct.

11 Q. Okay.  So it is likely that you will need an

12 individual permit for this project?  You are saying

13 that at this point?

14 A. Yes.

15 Q. Okay.  But you won't know until you do your

16 delineation and get Corps feedback on that; is that

17 correct?

18 A. That is correct.

19 Q. Nevertheless it's probable; is that correct?

20 A. Yeah, it's probable, likely.  This is a very

21 interesting area, mainly because of all the ditch

22 history.  The ditches that were installed prior to the

23 Clean Water Act in 1972 are exempt from jurisdiction

24 under the Clean Water Act, so a lot of the lands that
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1 had earlier been ditched by Weyerhaeuser basically are

2 not considered wetlands even though they are in wet

3 areas.  So I am very interested to see the delineation

4 results.  I'm also very interested to see if we can

5 design our project to avoid an individual permit,

6 because that would our preference.  But I would say it

7 is likely one will be required.

8 Q. Okay.  And the reason for that is because of

9 the extent of the disturbance that you are going to be

10 doing when you are building this project, right?

11 A. The disturbance at each crossing the water of

12 U.S. determines whether or not a permit is necessary. 

13 So if we exceed the thresholds for a nationwide permit,

14 we would fall in the individual permit category.

15 Q. Well, for example, if you're in a wetlands

16 area and you're building one of these wind towers, and

17 I'm going back to Mr. Butler's testimony, who I believe

18 is with Apex, as I recall -- and you're in a wetland

19 area and you've got to dig this huge hole in order to

20 put the big concrete base in and you've got fill it

21 back in and all that kind of jazz.  We're assuming it's

22 a jurisdictional wetland.  That would be an impact

23 there that would need a permit, correct?

24 A. It depends on the size of the impact.  Yes,
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1 if you were in a jurisdictional wetland, in that case

2 if you exceeded a half an acre for a wind turbine

3 installation, then it would require an individual

4 permit, a half acre of fill.

5 Q. And I think we determined in Mr. Butler's

6 testimony it was going to be about three or four acres

7 of turbines involved with all the digging up that would

8 go along with that.

9 CHAIRMAN:  Is that a question?

10 Q. Do you know?

11 A. Do I know the amount of fill per turbine?

12 Q. Right.

13 A. No, I do not.

14 Q. Okay.  But you're the wetlands expert?

15 A. I oversee the wetlands work in our company to

16 make sure that we are in compliance with the Clean

17 Water Act, so, yes.

18 Q. Now if you do need an environmental

19 assessment it's not going to be available to the County

20 Commissioners for review; is that correct?

21 A. Well, it's recommended by HDR that if an EA

22 is required that it be provided to the county prior to

23 the issuance of a building permit.

24 Q. But not required for the issuance of a
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1 Conditional Use Permit, right?

2 A. That is correct.  That was not recommended by

3 HDR.  That's a fairly standard type of procedure.

4 Q. Is it fairly standard for an environmental

5 assessment to be filed prior to the issuance of a

6 conditional use permit and to be one of the standards

7 for the conditional use permit?

8 A. No.  As I mentioned it is very infrequent

9 that an environmental assessment is required for a wind

10 project, and it's -- I'm not aware of it being required

11 for any conditional use permit.

12 Q. But here it is required.  Prior to issuance

13 of a conditional use permit that an environmental

14 assessment, if required, be submitted to the county as

15 part of the application, correct?

16 A. The ordinance is fairly clear that an EA or

17 environmental assessment required by state or federal

18 law.

19 Q. So if the Board issued a conditional use

20 permit for this project and then it is later determined

21 that there is a need for an environmental assessment,

22 no environmental assessment will have been filed with

23 this Board before the conditional use permit was

24 issued, will it?
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1 A. At the time of the filing of the application

2 no environmental assessment was required for the

3 project.  HDR supported that concept with their

4 determination of completion as did the county staff.

5 Q. I appreciate that.  That's a well-trained

6 answer, but I'm trying to get to --

7 MR. WEBER:  Objection.

8 Q. The question I'm asking --

9 MR. WEBER:  Commentary.

10 Q. -- it will not --

11 MR. MORRISON:  He's answered that question I

12 think the best he can.

13 MR. BRIAN:  All right.

14 Q. How many -- you testified last night that

15 sometimes it's not required for a wind farm that can

16 get an individual permit, correct?

17 A. It's typically not required, yes.

18 Q. Is that because they're not in wetlands.

19 A. It's because the impacts do not exceed the

20 thresholds that would trigger the need for an

21 individual permit.

22 Q. Okay.  Have you ever done a project that is

23 as large as this one?

24 A. Yes.
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1 Q. You've done one with turbines this large?

2 A. No.  We've done 300 megawatt projects.  We've

3 done quite a few, actually.

4 Q. Have you ever done with turbines as large as

5 this project has?

6 A. As tall?

7 Q. Yes.

8 A. As those that are proposed, no, I have not.

9 Q. You have not.  Is that what you said?

10 A. Correct.

11 Q. Thank you.  Now we talked a little bit -- and

12 you talked in your testimony last night about the state

13 issued wind permit in response to one of the questions

14 that one of the commissioners asked.  I guess it wasn't

15 a commissioner question.  It was a follow-up on what

16 one of the commissioners asked one of the previous

17 witnesses.  You testified that the state will issue the

18 permit.  The question was, will the state inspect the

19 facility after the wind permit is issued?  The state

20 will not inspect the facility on a regular basis, will

21 it?

22 A. I don't know the answer to that question.  I

23 don't think they would inspect on a regular basis. 

24 Obviously if there are issues of concern, they would

mailto:sgrahamassoc@gmail.com


50

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 have the right to do that, but I don't know for sure.

2 Q. With regard to your generalized wildlife

3 expertise, we talked about -- with regard to your

4 generalized wildlife expertise, what other species are

5 affected by wind turbines?

6 A. It depends on the location of the project. 

7 Birds and bats are the primary concern.  In some

8 situations you could have terrestrial or aquatic

9 organisms that may be affected.  At this project we've

10 looked at those issues fairly carefully with the

11 agencies, North Carolina Wildlife Resources Commission

12 and U.S. Fish and Wildlife Service, and no additional

13 concerns have been raised beyond birds and bats that we

14 have addressed with them.

15 Q. No additional concerns have been raised

16 because no other species are affected or no additional

17 concerns have been raised because the effects on the

18 species are determined to be within compliance limits

19 or whatever it is you call it.

20 A. I'm going to have to ask you to rephrase

21 that.

22 Q. All right.  Will it affect bears?

23 A. It could.  It would not likely be significant

24 or adverse in any way.  There's no research body of
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1 literature that would support that.

2 Q. Would it affect wolves?

3 A. Same answer.

4 Q. How about frogs and other swamp life?

5 A. It's kind of the same answer.  The impact to

6 their habitat is an effect, but whether that effect is

7 significant or warranting management considerations is,

8 I think up for debate.  For example, driving your car

9 down a forest road has an effect on wildlife, but that

10 is not an effect that would be typically managed by a

11 regulatory agency or considered of concern.

12 Q. Has there been a study done on these other

13 forms of wildlife?

14 A. Other forms, such as?

15 Q. Things that don't fly.

16 A. Non birds and bats.  At this point, no.  No

17 recommendations were made for those studies by the

18 agencies that deal with those, although we have

19 consulted with them on that.

20 Q. Now if I understood you correctly, you work

21 for Apex; is that correct?

22 A. That's correct.

23 Q. You're not an independent consultant?

24 A. That's right.
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1 Q. I've got a question.  How many bat strikes

2 per day by a turbine would be considered to be an

3 acceptable number by Apex?

4 A. By Apex?  Well, I mean by anyone.  It depends

5 on the species.  Bat mortality is generally -- the

6 majority of bat mortality in this part of the U.S.

7 occurs during bat migration, which is generally August,

8 September -- late August, September, into October.  One

9 of the measures that we can implement in a project like

10 this is feathering the turbine blades at night at low

11 wind speeds when those bats that are vulnerable to

12 collision are flying.  That's a measure that we plan to

13 implement at this project to minimize the potential

14 impact.

15 MR. MORRISON:  Excuse me, sir.  You're not

16 answering his question.  Would you repeat the question?

17 Q. How many bat strikes per day per turbine are

18 considered to be acceptable?

19 MR. MORRISON:  All right.  What is your

20 answer to that question.  Then you can certainly

21 explain your answer.  Could you help us with that,

22 please?

23 A. Sure.  We don't have a threshold established

24 for this project.
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1 Q. Is there a guideline?

2 A. Well, there are some guidelines.  Threatened

3 or endangered species, one would be too many.  If it

4 was a non-protected bat species, from a legal

5 standpoint the take level could be quite high and still

6 be considered acceptable, but if it was beyond what we

7 were comfortable with in coordination with the agencies

8 being comfortable with, we would respond to that.

9 Q. What is a take level?

10 A. Take is our term used in the permitting world

11 mortality associated with collision.

12 Q. So how many get killed, in other words?

13 A. Yes.

14 Q. What is quite high?

15 A. We don't have a threshold for that.  It

16 depends on the species and circumstances.

17 Q. Well, let's assume it's a bat species that

18 nobody cares about.  In your expert opinion -- we'll do

19 a hypothetical.  And we're just going to -- so how many

20 dead bats can we have on any given turbine before it is

21 considered to be quite high?

22 A. I'm not aware of any bat species that nobody

23 cares about.

24 Q. All right.  If it's a non-endangered bat
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1 species, how many dead bats can we have per day before

2 it's considered to be too high?

3 A. That will be determined in coordination with

4 the agencies that regulate us back to those species. 

5 They manage those populations basically to ensure

6 viable populations and no sort of net loss or negative

7 impact.  For example, deer hunting is a good example. 

8 You have impacts to individuals but at levels that are

9 deemed acceptable to the agency that manages that

10 species.  So you could ask me or a deer biologist that

11 same question, but it's a very difficult question to

12 answer with a specific number.

13 Q. I'm just trying to follow up on your

14 testimony.

15 A. Okay.

16 Q. You said -- we'll go with the non-endangered

17 species of bats -- the take level could be quite high

18 before it became a legal problem.  I believe that's as

19 close as I can get to a direct quote.  I'm trying to

20 get a sense of -- first I needed to know what take

21 level was and now I'm trying to get a sense of what you

22 mean by quite high.  Is it ten or is it a hundred?

23 A. That level would be determined in

24 coordination with the agencies.
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1 Q. Okay.  Have you done that for this project?

2 A. No, we have not agreed upon a specific

3 number.  We do agree that there is no anticipated risk

4 to threatened or endangered species.  Therefore, there

5 is no permit under the ESA required or recommended by

6 the agencies.  So if we were to result in taking a

7 listed species one would be that threshold.  It was

8 more of a discussion of whether or not we need a permit

9 or additional studies or mitigation associated with

10 permitting any anticipated future take.  Other bat

11 species it's not typical that you agree on a number,

12 one, ten thirty, et cetera, per year per night.  It's

13 just not typical.  It has not been determined for this

14 project.

15 Q. I guess I would ask the same question about

16 birds.  Is there a threshold for birds that can be

17 killed before it's a problem?

18 A. Again, it depends on the species.

19 Q. Okay.  A non-threatened species.

20 A. A threshold for this project has not been

21 determined.

22 Q. Okay.  Will it be?

23 A. During our operational monitoring of the

24 project, if there is mortality that is a level of -- is
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1 a concern, action would be taken.  Whether that is -- I

2 mean, it really depends on the species, the time of

3 year.  I mean if you've got a resident population of a

4 particular critter and you're taking more than, say,

5 one percent of the local area population estimate, that

6 might be considered significant.  If it was a common

7 and widespread species it may not be.  If it was

8 European starlings, which are not protected under the

9 MBTA you would probably have no response.  If it was a

10 more sensitive species that's not protected under the

11 ESA a response would be expected, and that's something

12 that we would do.

13 Q. Now we've established there are protected

14 raptor species in this area, particularly bald eagles,

15 correct?

16 A. Bald eagles is one of several raptors in this

17 area, yes.

18 Q. I'm not going to ask the same question again,

19 but given what you just said, how do you prevent one of

20 those bald eagles from flying into one of your working

21 turbines?

22 A. We don't prevent it.  Bald eagles are fairly

23 uncommon collision fatalities with wind turbines. 

24 There's only been like 19 recorded in the U.S. in the
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1 history of the wind industry, so we go through a very

2 careful process to evaluate that risk, and there are

3 permits to authorize take if it's anticipated at a

4 project.  There has been one permit issued authorizing

5 take of eagles to date since the eagle rule was enacted

6 in 2009.  It's not a commonly issued permit, and it's a

7 voluntary permit.  In other words, it's not required by

8 state or federal law.

9 Q. I appreciate that.  I asked you, is there any

10 way to prevent a bald eagle from flying into a wind

11 turbine?

12 MR. MORRISON:  I believe he answered that

13 there is not.

14 MR. BRIAN:  Did he answer that there was not? 

15 I never heard that.

16 MR. MORRISON:  Isn't that what you said, sir? 

17 You don't do anything to prevent the eagle from flying

18 into the turbine?

19 A. Well, our studies are designed to --

20 MR. MORRISON:  No, sir, answer my question. 

21 Do you do anything to prevent eagles from flying into

22 the blades of the turbine, yes or no?

23 A. Yes.

24 MR. MORRISON:  All right.  Now tell us what
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1 it is that you do.

2 A. We complete studies in accordance with the

3 guidelines developed by the U.S. Fish and Wildlife

4 Service to evaluate risks.  That is ones who are siting

5 in our operational protocols.  If there are eagle nests

6 on the site we would avoid that with turbines.  This

7 site is sited on a landscape to avoid eagle nests. 

8 They are generally associated with the larger water

9 bodies in this area.  If there was a concentrated use

10 situation we would avoid that as well.

11 MR. MORRISON:  All right.  Other than siting,

12 and I appreciate that answer -- other than siting is

13 there anything you can or do do to prevent collisions

14 with turbines and eagles?

15 A. In a project like this, no.

16 MR. MORRISON;  All right.  Thank you.

17 MR. BRIAN:  Thank you.  I appreciate that,

18 Mr. Morrison.

19 Q. Are you familiar with the PacifiCorp Energy

20 case?

21 A. Very.

22 Q. How so?

23 A. It's a settlement that PacifiCorp entered

24 into with U.S. Fish and Wildlife Service law
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1 enforcement regarding eagle take.

2 Q. How many eagles did they take?

3 A. I don't know the exact number.

4 Q. Would it surprise you to find out that they

5 took 38 golden eagles and 336 other protected birds? 

6 Does that sound about right?

7 MR. MORRISON:  That's for another case.  I

8 don't know that that is relevant to us.  If you can

9 make this relevant to Chowan County, not some other

10 location, then certainly.

11 MR. BRIAN:  I'm about to get there.

12 MR. MORRISON:  All right, sir.

13 MR. BRIAN:  I'll ask the question now.

14 MR. MORRISON:  I would appreciate it now.

15 Q. So in the PacifiCorp case they were held

16 liable for violation of the law for killing that many

17 eagles and other protected species.  How many would you

18 anticipate that this project killed?

19 MR. WEBER:  Object to the characterization of

20 a legal case and don't know how that is relevant to

21 Chowan County.

22 MR. MORRISON;  It would be relevant to Chowan

23 County as to the health, safety and welfare of the

24 community.

mailto:sgrahamassoc@gmail.com


60

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 MR. BRIAN:  Which is why he was proffered as

2 an expert witness.

3 MR. MORRISON:  Gentlemen, we have got to

4 carefully consider this evidence, but there are

5 limitations that in the established time we have, and

6 there are other important issues.  This is certainly

7 very important.

8 Do you know the answer to that question, how

9 many eagles do you anticipate would be killed by this

10 proposed project, over what period of time, Mr. Brian?

11 MR. BRIAN:  Over a five year period.

12 MR. MORRISON:  Over a five year period.  Now

13 either you know that or you don't?  Do not guess.  Do

14 you know that answer?

15 A. No, I do not.

16 MR. MORRISON:  All right.

17 Q. Do you know how many birds generally would be

18 anticipated to be killed by this project over a five

19 year period of time?

20 A. No, I do not.

21 MR. BRIAN:  All right.  I think that's all I

22 have.  Thank you.

23 CHAIRMAN:  Would you like to redirect?

24 MR. WEBER:  Very briefly.  Thank you.  I'll
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1 be very brief.

2 CHAIRMAN:  Thank you.

3 REDIRECT EXAMINATION BY MR. WEBER

4 Q. Now I just want to get back to the federal

5 agencies that regulate this type of activity.  Just

6 tell us very quickly, what is Fish and Wildlife, U.S.

7 Fish and Wildlife and what expertise do they have?

8 A. They are a federal agency that manages or

9 regulates the wildlife trust resources.  They implement

10 the Endangered Species Act, the Eagle Act, the

11 Migratory Bird Treaty Act, et cetera.

12 Q. Have you spoke with Fish and Wildlife about

13 this project?

14 A. Yes.

15 Q. Have you had any meetings with Fish and

16 Wildlife about this project?

17 A. Yes.

18 Q. Will you proceed with this project without

19 Fish and Wildlife approval?

20 A. Actually at this point we don't need their

21 approval via a permit process.

22 MR. MORRISON:  Sir, if you will just answer

23 yes or no.  Will you or will you not proceed without

24 the permission of Fish and Wildlife?
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1 MR. WEBER:  I'll rephrase it

2 MR. MORRISON:  Well, no, I think your

3 question was fine.  And I know you're trying very hard. 

4 If you could, yes or no.  Do you understand the

5 question?

6 A. No.  I would like the question repeated.

7 MR. MORRISON:  Certainly.  Would you repeat

8 the question, sir?

9 Q. Will you proceed with this project without

10 working with and coming to a collaboration with Fish

11 and Wildlife?

12 A. No, we would not.

13 Q. All right.  And let's just finish on this

14 issue of the birds and bat studies.  Where are you in

15 the environmental permitting process for this site? 

16 Are you at the beginning, the end, the middle, where

17 are you?

18 A. I would say environmental permitting is kind

19 of a broad term, but we are -- we have effectively

20 vetted compliance with the Eagle -- the Endangered

21 Species Act.  We have confirmed that no permits are

22 recommended under that Act.  We still have to go

23 through the State Wind Permitting Act, which has a

24 wildlife component, so the DEQ will weigh in as to
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1 whether or not they will authorize the project under

2 that permit.  That permit is probably close to a year

3 out, the application process taking close to a year.

4 Q. Will you proceed with this project without

5 first obtaining a permit under the Wind Energy Act of

6 North Carolina?

7 A. No, we would not.

8 Q. So there was some discussion by Mr. Brian

9 about not having written plans in place for certain

10 programs.  Do you recall that testimony?

11 A. Yes.

12 Q. When you get further down in the permitting

13 and environmental review process, will written plans

14 and mitigation strategies be developed?

15 A. Written plans and permitting strategies will

16 probably not be developed, but compliance with the

17 requirements of the Wind Energy Act will, which are the

18 studies of the impacts of those birds.

19 Q. And that is the State North Carolina Wind

20 Energy Act that Mr. Brian provided to you that's at

21 your table?

22 A. Yes.

23 MR. WEBER:  Thank you.  That's all I have.

24 MR. BRIAN:  No further questions.
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1 CHAIRMAN:  Thank you.  Commissioners, do you

2 want to question Mr. Phillips?

3 EXAMINATION BY THE BOARD

4 DR. KEHAYES:  Mr. Phillips, the bird and bat

5 studies that you've been referring to, who funded these

6 studies?

7 A. Apex.

8 DR. KEHAYES:  And where were they done?

9 A. Where?

10 DR. KEHAYES:  Yes.

11 A. They were done throughout the project area,

12 as proposed, generally where the wind turbines and

13 other features are planned for installation.

14 DR. KEHAYES:  I'm sort of under the

15 impression that maybe these bird and bat studies 

16 were done around operating wind turbines.  I need some

17 idea that that was not the case.  Maybe it would be

18 helpful to explain what these studies studied.

19 A. Sure.  The bird studies are referred to as

20 point count studies where biologists go to points

21 distributed throughout the area for development.  They

22 sample those points out to a small distance for small

23 birds, for example, a hundred meters.  They can see and

24 hear all the small birds for a ten minute period.  They
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1 then sample an 800 meter radius plot where they

2 visually scan for longer periods, 20 and 60 minute

3 periods, recording everything that they see in the

4 large bird and raptor groups.  They do that

5 systematically.  They sample all the points throughout

6 the project once or twice a month.  Sometimes that is

7 more concentrated at certain times of the year, for

8 example, during migration.  And it's done for a full

9 year.  In this case we did it for two years.

10 Bat studies are done using a much different

11 technique.  There's acoustic technology where

12 microphones are placed at ground level and elevated in

13 habitats where we expect them to occur so we are, in

14 essence, sampling the community of bats that are

15 present confirming that it's consistent with what we

16 understand about the area and there is no unique

17 species there.  The acoustic calls are interpreted

18 using computer software and also qualitatively

19 interpreted by bat biologists.

20 DR. KEHAYES:  We know what's there, but we

21 have no idea what the mortality numbers are.  But once

22 you are in operation who monitors the mortality, the

23 avian and bat mortality?

24 A. It's consulting firms that specialize in that
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1 kind of work.  There is actually a large body of

2 information around what species are more at risk than

3 others, so the purpose of those preconstruction studies

4 is to determine are there species there that are

5 unique, rare, protected or particularly vulnerable to

6 collision of habitat impacts, that kind of thing. 

7 During operation in this case we've vetted that issue

8 with the agencies and are approved to proceed to the

9 construction operation without permits, endangered

10 species permits.  During operations firms that

11 specialize in that that understand the sampling

12 approaches, how to use the information gathered, the

13 data gathered, to extrapolate to the facility

14 estimates, et cetera are hired to do that.  So they

15 generally want a consulting firm that's strong with 

16 statistical capability and also familiarity with the

17 industry.

18 DR. KEHAYES:  Okay.  You mentioned that

19 you've got the run of the mill bat that's not

20 endangered, at risk.  Your previous answer implied that

21 bat take, mortality, would not be monitored?

22 A. Bat mortality is certainly monitored.  We

23 anticipate bat mortality at wind projects in the

24 Eastern U.S. to be concentrated around the migration
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1 period.  Therefore, we take measures to minimize that

2 impact.  In probably as early as 2010, 2009,

3 information was coming forward to the industry that

4 indicated that turbines were killing more bats than

5 expected, so since then there has been a lot of

6 research on avoidance and minimization measures to

7 reduce that level of impact.  One of the key measures

8 is feathering blades during those higher risk periods. 

9 So that's something that is done, even in the case of

10 non-protected species.

11 DR. KEHAYES:  Okay.  I'm thinking not as a

12 lawyer but as kind of a semantics issue here where in

13 our requirements the term environmental assessment is

14 used versus in state law the term study is used.  So

15 does study not equate to environmental assessment?  The

16 state requires a study.  We require an environmental

17 assessment.  I take it you say those are two different

18 things so the state's requirement for a study doesn't

19 meet our requirement for environmental assessment?

20 A. Yes.  The two are very different.  The County

21 Ordinance is an environmental assessment required by

22 state or federal law.  The study required under the

23 wind energy permit is not an environmental assessment

24 either, so.
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1 DR. KEHAYES:  Thank you.

2 CHAIRMAN:  Any others?  Yes, sir.

3 DR. LAWRENCE:  I guess you've answered one of

4 the questions.  In regards to your research I'm

5 assuming it was done -- you were funded, so you said,

6 by Apex?

7 A. Yes.  We hired consultants to complete the

8 studies.

9 DR. LAWRENCE:  Are there any other

10 professional proposal, RFPs out there where somebody

11 else is doing similar research that you know of?  Is

12 there anything else out there.  Given what you've said

13 I'm going to end up reading research reports funded by

14 Apex alone.  Is that what's going to be presented here,

15 or will I have other research projects from other

16 researchers presenting information relevant to what we

17 are talking about here?  Do you know of any other

18 research?  And I guess what I'm asking is, you're a

19 scientist, you've done a review of literature, you've

20 gone through all that.

21 A. There are consultants generally.

22 DR. LAWRENCE:  And so my question is, do you

23 know of any other research out there at this time where

24 I can go and review what they are talking about here?
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1 A. For this specific project no further studies

2 are planned on birds and bats.  There will be other

3 environmental studies such as wetland delineation, and

4 similarly those completed by technical experts to

5 provide information.

6 DR. LAWRENCE:  And the levels of significance

7 and all that.  Let me cut it short.  I really need to

8 see the study.  I'm put in a position here where I will

9 need to take a look at the study to get a feel for

10 what's really going on, or the several studies, if

11 that's the case.

12 A. I didn't understand the question.

13 DR. LAWRENCE:  It was more than one study

14 done you referenced here?

15 A. There was a one year bird study and a second

16 year bird study and then a bat study in the first year,

17 so three collective bird and bat studies.  There were

18 also raptor nest stand alone studies for two years for

19 these.

20 DR. LAWRENCE:  Is it legal for me to somehow

21 see these documents?

22 MR. MORRISON:  Commissioners, you may ask for

23 them.  The burden of proof is with the applicant.  The

24 applicant is on notice that is of interest to you.  You
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1 should not do any research on your own.  You should not

2 make any effort on your own to gather them.

3 DR. LAWRENCE:  Okay.

4 MR. MORRISON:  It would have to be introduced

5 into evidence.

6 CHAIRMAN:  Yes, sir.

7 MR. MITCHENER:  You talk about Apex funding

8 the studies.  Can you tell me how that really works out

9 in terms of Apex simply hires somebody for X number of

10 dollars and they do a study independently completely

11 from Apex or do they do that within certain guidelines? 

12 And to what extent are those guidelines neutral or

13 unbiased?  Myself if you pay for something it doesn't

14 necessarily mean you distort it.  If you pay for

15 something you expect it to tilt in one direction or the

16 other, irrespective of the evidence.  So my question

17 essentially is how the integrity is accomplished when

18 you pay for the service?

19 A. We hire reputable firms that do this across

20 all disciplines.  The companies that we hire work for

21 the federal government, they work for academia, they

22 work for industry.  They are governed by professional

23 ethics in their field.  I understand I think what

24 you're saying, if we're paying for a product we could
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1 potentially manipulate that to our advantage but,

2 really, I mean I don't think an environmental

3 consulting firm would work for us under those terms. 

4 These are very objective processes that they are

5 implementing the study plan that the agencies have

6 advised us to execute.  There really isn't any other

7 mechanism for us to complete those studies other than

8 hiring a third party to do that, much like we would

9 hire a third party to design a bridge or something. 

10 We're not influencing the outcome of that work product. 

11 We want it to be correct and so they provide us

12 information.  We provide that to the agencies, it's

13 then discussed with all parties at the table, and it's

14 just -- I think I can understand what you're curious

15 about, but that's just not the way it works.

16 MR. MITCHENER:  Well, let me define it this

17 way.  What I hear you saying is that state agencies

18 and/or the federal agencies define what the project

19 will do or not do.  You do not affect their definition. 

20 You said you pay for them to do the work as they define

21 it.  Is that correct?

22 A. Yes.

23 MR. MITCHENER:  Thank you.

24 CHAIRMAN:  Any others.  Okay.  Thank you, Mr.

mailto:sgrahamassoc@gmail.com


72

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 Phillips.  We are going to take a ten minute break at

2 this time.

3 MR. WEBER:  Mr. Chair, if I may, just very,

4 very quickly.  I don't know if now is the time, but I

5 would like to register, just for the record, an

6 objection to the burden.  I think there is a shifting

7 burden.  The burden of proof, I think there is a

8 shifting burden under the ordinance.  We can talk about

9 that later.  I just wanted to get on the record that

10 objection.

11 MR. MORRISON:  Your objection is on the

12 record.

13 CHAIRMAN:  We'll take a ten minute break.

14 (Off the record 7:35 - 7:53 p.m.)

15 CHAIRMAN:  Mr. Campen, will you call your

16 next witness, please.

17 MS. ROSS:  Mr. Chairman, my name is Katherine

18 Ross.  We would call Chuck Moody to the stand.  I will

19 tell you I have absolutely no idea whether you can hear

20 me or how I sound, so as he sits, I would ask if the

21 Commissioners can hear me.

22 CHAIRMAN:  So far so good.

23 CLERK:  Charles Moody?

24 MR. MOODY:  That is correct.
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1 CLERK:  He has received the oath.

2 CHAIRMAN:  Thank you.  You may proceed.

3 MS. ROSS:  Thank you.

4 DIRECT EXAMINATION OF CHARLES MOODY BY KATHERINE ROSS

5 Q. Mr. Moody, if you would, would you please

6 tell the Commissioners your full name and business

7 address?

8 A. I'm Charles J. Moody, III.  My business

9 address is 2313 Grace Avenue, New Bern, North Carolina.

10 Q. Where do you work, Mr. Moody?

11 A. I'm employed by Realty Services of Eastern

12 Carolina.

13 Q. And what is Realty Services of Eastern

14 Carolina?

15 A. Realty Services of Eastern Carolina is a real

16 estate appraisal brokerage and consulting firm.

17 Q. And can you tell the Board why you are here

18 this evening?

19 A. I'm here this evening to give you my opinion

20 as to whether the proposed Timbermill project will be

21 injurious to the value of adjoining and abutting

22 properties and also to testify to whether this project

23 will be in harmony with the area in which it is

24 located.
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1 MR. BRIAN:  Objection, Mr. Chair.  A real

2 estate appraiser is not competent to testify as to

3 harmony and in fact testifying as to harmony would be

4 testifying as to an alternate issue in the application.

5 MR. MORRISON:  Let's go forward with his

6 qualifications and when he is asked a question 

7 you can object at that time.  Complete his

8 qualifications.

9 MS. ROSS:  Thank you.

10 Q. Mr. Moody, did you evaluate the subject

11 property that impacts on --

12 MR. MORRISON:  Just a moment, please.  Can

13 everybody hear that, or is there some way we can turn

14 up the microphones?

15 (Microphones not working properly)

16 Everyone, the witness and the attorney,

17 please, if you could speak louder.  Commissioners, if

18 you cannot hear and need something repeated, please ask

19 that it be done.  Do not go forward if you cannot

20 understand the testimony audibly.  Thank you.

21 MS. ROSS:  Mr. Chairman, with your permission

22 I'll pass out the exhibits.

23 Q. Mr. Moody, if you would, turn to what is

24 marked as Tab Exhibit 26.  It is behind Tab 26 and also
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1 marked as Exhibit [26].

2 Do you recognize this document?

3 A. Yes, I do.

4 Q. Can you tell us what it is?

5 A. This document is the impact analysis I

6 prepared for the Timbermill project.

7 Q. Let's make sure we're on the same page.  I'm

8 behind Tab 26.

9 A. Excuse me.  I was on the wrong tab.

10 Q. Looking at Tab 26, can you tell us what this

11 document is?

12 A. That document is my qualifications as a real

13 estate appraiser.

14 Q. Could you summarize your education post high

15 school?

16 A. I received a Bachelor of Science degree in

17 Forestry from Virginia Polytechnic Institute, also

18 known as Virginia Tech.

19 Q. Are you a licensed North Carolina appraiser?

20 A. I am.

21 Q. Now the state issues residential appraisal

22 licenses and general appraisal licenses, correct?

23 A. That is correct.

24 Q. Which type of license do you have?
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1 A. I'm a general certified appraiser.

2 Q. What type of -- what does that license enable

3 you to do?

4 A. That license enables me to provide opinions

5 of value for any real estate for which I am competent

6 to provide a valuation.

7 Q. Do you hold appraisal licenses in any other

8 states?

9 A. I am also licensed in the Commonwealth of

10 Virginia as a certified appraiser.

11 Q. Are you an MAI?

12 A. I hold the MAI designation, yes.

13 Q. Can you tell this Board what MAI stands for?

14 A. MAI is a designation that is awarded by the

15 Appraisal Institute.

16 Q. Mr. Moody, can you tell us what MAI stands

17 for, what the acronym is?

18 A. The acronym is Member of Appraisal Institute.

19 Q. And I believe you were describing what that

20 designation means and who gives it.

21 A. An MAI designation is awarded by the

22 Appraisal Institute.  An MAI designation is based on --

23 the holder of that credential has taken real estate

24 valuation courses beyond the minimum required to be
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1 licensed and certified.  It also indicates that the

2 holder of that credential has submitted a demonstration

3 appraisal report which has been graded by his or her

4 peers.  It also indicates that the holder of that

5 credential has passed a competency examination.

6 Q. Do you hold a North Carolina real estate

7 broker's license?

8 A. Yes, I do.

9 Q. Mr. Moody, what is the Uniform Standards

10 Professional Appraisal Practice?

11 A. The Uniform Standards Professional Appraisal

12 Practice goes by the acronym USPAP, U-S-P-A-P.  USPAP

13 regulates the performance of appraisal practice.

14 Q. Does it provide quality control standards for

15 appraisers?

16 A. Yes.  It provides standards for development

17 of evaluation of appraisal reports and also standards

18 for reviewing appraisal reports.

19 Q. Does it provide -- in addition to the

20 specific standards for appraisal valuation opinions --

21 excuse me --  or review, does it provide general

22 standards that govern practices of appraisers?

23 A. Yes, it does.  It provides standards of

24 ethics, competency, record keeping and other conduct
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1 that is expected of a licensed and designated

2 appraiser.

3 Q. Are you subject to USPAP as a licensed

4 appraiser?

5 A. Yes, I am.

6 Q. Is the impact analysis that you performed

7 here subject to the specific standards of USPAP?

8 A. It is not subject to the specific standards. 

9 The standards relate to developing an opinion of value. 

10 Standards one, two, and three of USPAP address that.

11 Q. Mr. Moody, does the USPAP general standards

12 that you've talked about or general requirements of

13 competency, ethics, record keeping govern your work

14 here?

15 A. Yes, it does.

16 Q. And is your work commonly referred to here as

17 valuation services?

18 A. That is correct.  This is valuation services.

19 Q. How long have you been in the real estate

20 appraisal and brokerage business?

21 A. Approximately 35 years.

22 Q. What type of properties do you typically

23 appraise?

24 A. My typical appraisal practice is rural
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1 properties, agricultural properties, farmland,

2 timberland.  I also do some commercial real estate

3 appraisal.

4 Q. What boards and commissions, if any, have you

5 served on relevant to your practice?

6 A. I was appointed to two three-year terms on

7 the North Carolina Appraisal Board.

8 Q. In your role on the Appraisal Board, what

9 were your duties?

10 A. The duties of the Appraisal Board, first of

11 all, to promulgate the rules and regulations that

12 govern appraisers and their conduct in business.  It

13 also processes complaints against appraisers.  If they

14 have not done the job they're supposed to do, the Board

15 addresses that.

16 Q. As part of your work in your practice, have

17 you performed property value impact studies?

18 A. Yes, I have.

19 Q. Approximately how many property value impact

20 studies have you performed in North Carolina during

21 your career?

22 A. Approximately 15 to 20.

23 Q. Have you performed property value impact

24 studies related to property in northeastern North
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1 Carolina?

2 A. Yes, I have.

3 Q. Over your many years in working in valuation

4 services as an appraiser and as a real estate broker,

5 in preparing reports such as the property impact value

6 study, do you look at land use compatibility?

7 A. Yes, you do.

8 Q. Do you look at zoning districts of

9 properties.

10 A. Yes.

11 Q. Do you look at the actual uses of properties?

12 A. Yes, I do, both the current use and the

13 zoning.

14 Q. In your preparation of impact analysis

15 reports do you analyze the compatibility of the

16 proposed use with the surrounding property?

17 A. Yes.  The compatibility of the property is

18 important.

19 Q. Do you look at jurisdictions and zoning

20 district descriptions?

21 A. Yes, I do.

22 Q. Did you prepare an impact analysis of the

23 Timbermill facility in connection with your engagement

24 with Apex Clean Energy?
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1 A. Yes, I did.

2 MS. ROSS:  Mr. Chairman, at this time I would

3 tender Mr. Moody as an expert in the field of real

4 estate valuation and impact analysis of proposed uses.

5 CHAIRMAN:  Received.

6 Q. If I could, just moving us along, get you to

7 turn to what's behind Tab 27.

8 A. Okay.  I'm at Tab 27.

9 Q. And you will notice this is marked as 

10 Timbermill Exhibit [27] in the bottom right-hand

11 corner.

12 A. That is correct.

13 Q. Mr. Moody, can you tell us, what is this

14 document?

15 A. This document is the impact analysis I

16 provided to Timbermill for the Timbermill Project in

17 Chowan County.

18 Q. And jumping in, looking at the first page

19 behind your coversheet is a letter dated August 15,

20 2016, correct?

21 A. That is correct.

22 Q. Looking at the first paragraph in your

23 opening letter, what was the purpose of your report?

24 A. The purpose of the report was to evaluate the
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1 proposed Timbermill Wind Energy Project on the value of

2 adjoining and abutting properties in Chowan County.

3 Q. And if I could, we're going to walk through

4 your report, not in its totality, in an attempt for

5 brevity, but also for thoroughness, I'm going to point

6 you to some pages.  If you would, turn to the first

7 page of your report, which on the bottom is labeled as

8 page 1.  And at the top says, Scope of Work.  Is

9 everyone with me?

10 A. I'm with you.

11 Q. Mr. Moody, would you briefly describe the

12 steps as they're listed here in Section II that you

13 took to complete this property impact analysis?

14 A. The first step was to gather information on

15 the proposed project, its location, size and where it

16 would be.  The next step was to go out and actually

17 inspect the site.  Gathered data, demographic and

18 economic data for Chowan County.  I gathered multiple

19 listing sales for residential properties in the county

20 for three years.  I searched for other wind energy

21 projects in North Carolina to determine if there were

22 any wind energy projects that would be comparable to

23 the proposed Timbermill Project.  I also conducted a

24 site visit to an actual operating windmill, wind energy
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1 project, and from all that information reached a

2 conclusion of the probable impact of this project.

3 Q. Mr. Moody, did you also look at peer reviewed

4 studies as part of your steps to coming to your

5 conclusion in terms of the impact to adjoining and

6 abutting properties?

7 A. Yes, I did.

8 Q. I want to talk about those, but I want to

9 make sure we've gone through all the steps here.

10 Now, turning to page 2 of your report,

11 Section III is identified as County and Area Profile. 

12 Why is this important?

13 A. It's important if the analyst is going -- if

14 I'm going to look at the proposed impact of this

15 project on the value of adjoining and abutting

16 properties I need to understand basically how Chowan

17 County works.  I need to understand its growth pattern,

18 what population has occurred in the past.  I need to

19 understand employment.  I need to understand household

20 income, all the factors that go into determining what

21 the market for real property included.

22 Q. And that analysis that you did is reflected

23 in pages 2 through 4 of your report?

24 A. That is correct.
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1 Q. Now if I could get you for just a minute to

2 turn in the packet that I've given you to Tab 38.  Do

3 you recognize this document?

4 A. This is a portion of the Chowan County Zoning

5 Ordinance.

6 Q. And looking at what is the third page of the

7 exhibit and is marked in the bottom right-hand corner

8 as page 4-2 of the zoning ordinance.  Do you see where

9 I am?

10 A. Yes, I do.

11 Q. Can you tell me what is reflected on this

12 page of the zoning ordinance?

13 A. This is a definition of your A-1 Agricultural

14 District.

15 Q. And how does the A-1 agricultural district

16 relate to the proposed Timbermill Project?

17 A. The Timbermill Project is located in your A-1

18 agricultural zoning district.

19 Q. And in reviewing this in your review of the

20 project, what ways does the Timbermill facility fit in 

21 with this A-1 definition?

22 A. First of all, it is a permitted use in the

23 zoning district.  Secondly, it will preserve and

24 encourage the continued use of land in agriculture and
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1 forestry, and also preserve open space.  It will also

2 discourage any use, because of its character, that

3 would create premature or extraordinary public

4 infrastructure to the grounds.

5 Q. Now I am going to put up a board right behind

6 you.  But as I do that I want to turn to the exhibit

7 that's behind Tab 3.  I'm not sure all the

8 Commissioners will be able to see the board.

9 Mr. Moody, are you familiar with the blowup

10 that I have put up that is also the smaller version of

11 Timbermill Exhibit [3]?

12 A. Yes, I am familiar with that.

13 Q. What is this?

14 A. That is a map of the proposed Timbermill

15 Project.  It's a map of the site and location of the

16 proposed turbines.

17 Q. If you could, describe for us in detail the

18 adjoining and abutting properties to the project site.

19 A. This is a rural neighborhood.  The

20 predominant land use of that neighborhood is

21 agricultural cropland and timberland.  Around the

22 perimeter of that neighborhood is state maintained

23 roads, also a state maintained refuse site.  There are

24 residential dwellings located on individual lots along
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1 this road frontage.  Primarily it is a rural area of

2 the county.

3 Q. And turning to page 5 of your report, you

4 talk about the dominant land use there in the first

5 full paragraph of Section IV.

6 A. That's correct.

7 Q. What is the dominant land use within the

8 proposed project boundary?

9 A. The dominant land use is agricultural

10 cropland and commercial timberland.

11 Q. Now you just talked a bit about the adjoining

12 and abutting properties being both agricultural and

13 timberland and rural residential, correct?

14 A. That's correct.

15 Q. And the focus of your report is on the impact

16 to the rural residential adjoining and abutting

17 properties, correct?

18 A. That is correct.

19 Q. Now if I could get you to talk to us a little

20 bit about the difference in an impact analysis and an

21 appraisal.  You did not appraise any properties in

22 connection with this assignment, did you?

23 A. No, I did not provide a conclusion of value

24 for any property in the study area?
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1 Q. Why not?

2 A. The impact analysis is intended to

3 demonstrate market trends and changes in value for

4 properties overall within the study area.  It is not

5 intended to reach a conclusion of value for any

6 specific property.

7 Q. So you've looked at relevant local sales data

8 in the Chowan area and done all the steps that you've

9 described to conclude whether or not there is

10 substantial injury to the adjoining and abutting

11 properties to the project, correct?

12 A. That's correct.

13 Q. And you found that there was not substantial

14 injury to adjoining and abutting properties, correct?

15 MR. BRIAN:  Objection, foundation.

16 MR. MORRISON:  Well, the report is not in

17 evidence, so you're going to need to ask him what he

18 found.

19 MS. ROSS:  I apologize.  I thought we had

20 already done that.

21 Q. I would ask Mr. Moody, you formed an opinion,

22 correct?

23 A. That is correct.

24 MR. BRIAN:  Objection.
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1 MR. MORRISON:  The objection should be

2 overruled.

3 CHAIRMAN:  Overruled.

4 Q. It doesn't describe to us how you came to

5 that opinion, correct?

6 A. That is correct.

7 Q. And looking at page 5 -- we'll come back to

8 your opinion in a minute -- in Section IV you move on

9 to the Chowan County primary market data research.

10 A. That's correct.

11 Q. Can you describe the research that you did in

12 this section?

13 A. The research that was done, as described in

14 this section, is to gather multiple listing sales,

15 closed sales in three calendar years, the calendar

16 years being 2013, '14 and '15.  Once we got the sales

17 gathered we sorted and inventoried them by address,

18 year of sale, room count, days on the market, asking

19 price and sold price.  Then we took those sales and

20 actually brought it into the map to determine physical

21 location.  That enabled us to locate and identify sales

22 within one mile of the proposed project site.  That

23 gave us a set of data that was located in close

24 proximity to the site and sales data that was outside
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1 of the site.

2 Q. Mr. Moody, if I may, the sales that you've

3 just discussed, the MLS listing sales and the analysis

4 you did, is reflected in your report in pages 3 through

5 8, correct?

6 A. That is correct.

7 Q. Now you analyzed over a hundred sales within

8 the county for the years 2013, '14, and '15?

9 A. That's correct.

10 Q. You also analyzed one of those sales within a

11 primary study area, I believe you said one mile,

12 correct?

13 A. That's correct.

14 Q. What did you learn from looking at the sales

15 in that primary study area?

16 A. The way we analyze the sales in the primary

17 study area, first of all we tried to find a sale and

18 resale of the same property.  If you have a sale and

19 resale within a reasonable time period, that begins to

20 show you a trend in market value.  We did not find any

21 sales and resales in the primary market area.  The 

22 primary market area is what's being defined as within

23 one mile of the project.  We did not find any sales and

24 resales in that area that we felt were valid or had
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1 occurred within a reasonable time period.

2 The next step, to try to determine value

3 trend using local data, is to do a matched pair

4 analysis, that is, to find a sale within the primary

5 study area and find a sale outside the primary study

6 area that are physically similar, would be physical

7 substitutes, to try to compare those two.

8 Q. Mr. Moody, if I can just stop you there for a

9 minute.  You've talked about sale and resale.  You've

10 talked about matched pair sales.  These are techniques

11 typical of what an appraiser will do in looking at an

12 opinion of value, correct?

13 A. That is correct.

14 Q. They are also typical of what a valuation

15 services scenario like an impact study that you would

16 do to determine potential impact on the proposed use on

17 adjoining and abutting properties, correct?

18 A. That's correct.

19 Q. And when you looked at these sales, what did

20 you find from the data?  How did it inform your

21 opinion?

22 A. What we found from the sales data was that

23 there were very few sales to start with.  There were

24 very few transactions in that area.  The second thing
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1 is that the sales that we did find several of them were 

2 not market based sales.  They were bank foreclosures,

3 they were conveyances between related parties, so those 

4 were not considered to be a valid indication of value. 

5 In summary we were not able to come up with what we

6 would consider to be a good sales data base based on

7 local sales that would give us a defined trend in value

8 change.

9 Q. Mr. Moody, were you surprised that there were

10 not a lot of sales and the data you got did not show a

11 trend?

12 A. I was not surprised.

13 Q. Still worth doing the step in order to come

14 to your conclusion?

15 A. Yes, it is.  You want to exhaust all

16 possibilities.  You want to look at every potential

17 record that you can use to try to find a trend in value

18 and starting with local sales would be the appropriate

19 way to begin this.

20 Q. I think I might have missed asking you this

21 earlier on when you were talking about the site plan. 

22 Have you visited this proposed project area for

23 Timbermill?

24 A. Yes, I have.
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1 Q. Several times?

2 A. Several times.

3 Q. Now, we'll come back to that I think for your

4 testimony on a number of occasions, but after you

5 looked at the actual sales data, what other steps did

6 you take to look at the Chowan market?

7 A. The other steps that we start -- the next

8 step is to go and expand our area of data collection to

9 see if we can find sales data elsewhere.  So the next

10 step was to look and see if there were any utility

11 scale wind projects in North Carolina that would help

12 us with this.  We looked at wind turbine inventory

13 data.  We found several wind turbine sites around the

14 state.  These were generally small, and these were

15 turbines not of a utility scale.

16 Q. Mr. Moody, is there any operating utility

17 scale wind in North Carolina?

18 A. There is no operating utility scale wind

19 project in North Carolina.

20 Q. And I noticed you were careful to say there

21 is no operating.  Is there a project under

22 construction?

23 A. The Amazon Wind Farm in Perquimans and

24 Pasquotank counties is under construction at this time.
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1 Q. And, again, I apologize, I think I might have

2 missed this.  Before we move on to talking about other

3 projects, in relation to the work, the analysis you did

4 with Chowan County, did you talk to market real estate

5 professionals in regards to the proposed Timbermill

6 Project?

7 A. Yes, we did.

8 MR. BRIAN:  Objection.  Go ahead.

9 Q. Thank you.  I would ask you if those

10 conversations informed your opinion and conclusions

11 here?

12 A. Yes, they did.  They assisted me in reaching

13 the conclusion I state in the report.

14 Q. As you talked with those market participants,

15 what did you use of those conversations that was part

16 of your opinion?

17 A. What I gleaned from the interviews that were

18 conducted with --

19 MR. BRIAN:  Objection, hearsay.

20 MR. MORRISON:  Sir, who is it that you talked

21 with?

22 A. I talked with various real estate brokers in

23 Chowan -- who do this in Chowan and Perquimans County.

24 MR. MORRISON:  Is this a methodology that is
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1 standardly used within your profession and your

2 expertise to come to a determination such as you are

3 about to testify?

4 A. Yes, sir.  It is always good to talk to the

5 people that are on the front line that are actually

6 being with buyers and sellers.  It's always a good idea

7 to find out from these people the conditions of the

8 sale, what transpired, whether there were any unusual

9 conditions of the sale.  So, yes, sir, this is very

10 important.

11 MR. MORRISON:  And is the information you

12 gleaned from these sessions routinely relied upon by

13 professionals, such as you, in rendering an opinion?

14 A. Yes, it is.

15 MR. MORRISON:  Mr. Chairman, I think the

16 objection should be overruled.

17 MR. BRIAN:  I would like a continuing

18 objection.

19 CHAIRMAN:  Noted.  Thank you, Mr. Brian.

20 MS. ROSS:  And I want to make sure the

21 phrasing of the question is not confusing.  I'm not

22 asking Mr. Moody to verbatim relay those conversations. 

23 I'm asking him what he learned from those conversations

24 that he used in coming to his conclusion in this
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1 report.

2 MR. MORRISON:  We're on the same page.

3 Q. Mr. Moody, if you would talk to us about what

4 you learned from these discussions that you used in

5 coming to your conclusion in the impact analysis.

6 A. What I learned from the local brokers that

7 are active in the market is I learned this section of

8 the county does not have a lot of turnover.  There is

9 not a lot of sales information up there.  And we were

10 also able to discuss with them what they would be

11 hearing, what they were experiencing with their

12 clients, both the sellers and buyers, with respect to

13 the proposed wind energy facility.

14 Q. Thank you.  Now moving on, I believe we were

15 talking a bit about the Amazon wind project.  How are

16 you familiar with the Amazon wind project?

17 A. I prepared the property value impact study

18 for the Amazon Project.

19 Q. And was that property study presented to the

20 Perquimans and the Pasquotank County Boards in relation

21 to Amazon Wind, or at that point, Desert Wind?

22 A. Yes, it was.

23 Q. Have you been to the Amazon Wind Project

24 since you completed that impact analysis for the
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1 permitting of that project?

2 A. Yes, I have.  I visited that project in

3 August of 2016.

4 Q. Have you been a couple of times since August

5 of 2016?

6 A. Yes, I have.

7 Q. Why was visiting or doing a site visit to the

8 Amazon Wind Project important in relation to your

9 impact analysis here?

10 A. I of course inspected the site on numerous

11 occasions when I prepared my impact analysis in 2011. 

12 It was interesting to see how that project looked and

13 how it was fitting into the neighborhood and what was

14 going on.  It was more than just personal curiosity. 

15 It was professional interest in what was actually going

16 on on that project.

17 Q. Now, Mr. Moody, have you visited other

18 operating wind farms?  Have you been to other operating

19 wind facilities?

20 A. Yes, I have.

21 Q. What facility or where were these facilities

22 that you visited?

23 A. This was the Cayuga Ridge Wind Farm that is

24 located in Livingston County, Illinois.
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1 Q. And for the benefit of everyone can you spell

2 Cayuga as in Cayuga Ridge?

3 A. C-A-Y-U-G-A, Cayuga Ridge.

4 Q. It has an unusual pronunciation, does it not?

5 A. Well, it's sort of like Beaufort and

6 Beaufort.

7 Q. When did you first visit that facility?

8 A. I visited that facility in March of 2011.

9 Q. Was that in connection with your impact

10 analysis to the Amazon Wind Project?

11 A. Yes, it was.  I felt that to be competent in

12 providing an opinion about a probable real property

13 impact I needed to see an actual operating wind farm,

14 wind facility.

15 Q. Did you meet with individuals in Illinois?

16 A. Yes, I did.  I conducted interviews with

17 property holders and property closers and the county

18 planner in Livingston County.  I also conducted

19 interviews with residents who lived in and around the

20 facility.

21 Q. Again, that initial work was done back in

22 2011 in relation to the Amazon Project, correct?

23 A. That is correct.

24 Q. Have you spoken with individuals and updated
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1 that research in relation to your impact analysis for

2 Timbermill?

3 MR. BRIAN:  Objection.

4 MR. MORRISON:  What is the basis of the

5 objection?

6 MR. BRIAN:  Hearsay.

7 MR. MORRISON:  Would you repeat the question.

8 MS. ROSS:  I asked him if he updated his

9 research on the project in Illinois in connection with

10 his impact analysis for Timbermill. 

11 MR. BRIAN:  That wasn't the question.  She

12 asked if he had spoken to anybody about it.

13 MR. MORRISON:  You can answer the question

14 she just repeated, sir.

15 Q. Do you want me to repeat it?

16 A. Would you, please?

17 Q. Did you update your research on the Illinois

18 project that you did in 2011 for the Timbermill impact

19 analysis you did in 2016?

20 A. Yes, I did.

21 Q. Can you describe to the Commission what you

22 did to update the research?

23 A. What I did to update the research was to go

24 back in my files, get out the names and telephone
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1 numbers for persons I had contacted and talked to and

2 interviewed in 2011.  The purpose of that was to

3 determine from them any changes they had seen in market

4 reaction to the wind facility in Livingston County,

5 Illinois.

6 Q. When you were looking at the Livingston,

7 Illinois wind facility, did you assess its

8 comparability with the proposed Timbermill Project?

9 A. Yes, I did.  I tried to find -- look at the

10 two projects to see if there were any physical

11 similarities between the two projects.  What I observed

12 is that the Livingston County, Illinois project is in

13 open farmlands.  It is very rolling curvy type land out

14 there.  The area has very little tree cover as we have

15 here a lot more tree cover.  The area out there, as I

16 said, is very rolling, so there would be wind turbines

17 are very visible out there.  The topography here, as we

18 well know, is very level, and we do have a lot more

19 forest cover here.  We even have commercial timberland

20 here, which is not present at the Livingston County

21 site.

22 Q. Okay, Mr. Moody, is your discussion around

23 the way in which the Livingston, Illinois site compares

24 to Timbermill reflected on page 13 in your report?
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1 A. Yes, it is.

2 Q. And did you conclude that the Livingston,

3 Illinois project has similarities to Timbermill such

4 that what you learned from your research about that

5 project was appropriate to be used in concluding your -

6 - coming to your conclusion here at Timbermill?

7 A. Yes, it does.  The Livingston County,

8 Illinois site is agricultural cropland predominantly.

9 And they grow similar crops here.  Corn and soybeans

10 are the dominant crop in Livingston County.

11 Q. Now if I could get you to turn to page 14 of

12 your impact analysis.  We're looking at Section VII.

13 This is titled National Wind Farm Impact

14 Studies.  Do you see where I am?

15 A. Yes, I do.

16 Q. This section discusses peer reviewed studies

17 of wind farms that you used to come to your conclusion

18 about the Timbermill Project, correct?

19 A. That is correct.  I needed some information

20 and studies that were done on actual property and wind

21 farms.

22 Q. Now how did you identify these four studies?

23 A. I identified these four studies by, first of

24 all, conducting a search to find impact studies for
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1 wind farms.  I also was looking for studies I felt were

2 objective, that had a lot of data in them, the data

3 being processed in a manner I think was appropriate.  I

4 also was looking at studies that were peer reviewed. 

5 That meant that other people had looked at those.  I

6 looked at numerous other studies, but I settled on

7 these four as being the best representative market

8 studies that I could find.

9 Q. Now these studies are included in the

10 Timbermill Wind Conditional Use Permit application.

11 which I'll note is to your right there, should you want

12 to look at it, behind Tabs 13, 14, 15 and 16, correct?

13 A. That is correct.

14 Q. We're going to walk through your analysis a

15 bit on these studies.  Turning to page 15, what was the

16 first step you did in looking at these studies compared

17 to the Timbermill Project?

18 A. The first step I wanted to do was to 

19 demonstrate the similarities between these other wind

20 farms, the one I visited, plus a couple that came out

21 of these studies, to confirm these studies of these

22 wind farms that were represented in these national

23 studies were indeed representative of the proposed

24 Timbermill Project.
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1 Q. Mr. Moody, what characteristics did you

2 analyze?

3 A. Looked at economic data.  We looked at

4 employment statistics.  We looked at similar occupied

5 housing and similar data that was developed earlier in

6 the report in the economic profile of Chowan County.  I

7 took the economic data from these counties and compared

8 it to Chowan County.

9 Q. And turning over to page 19, which is at the

10 top part of Section VIII.  It's marked as subsection E. 

11 Conclusions Drawn From Comparison.  Do you see where I

12 am?

13 A. Yes, I do.

14 Q. What conclusions did you draw in relation to

15 the comparability of the community in the peer reviewed

16 studies and the community for Timbermill?

17 A. I concluded that the communities that were

18 represented in these studies was similar enough to

19 Chowan County that the results should be transferable.

20 Q. Now we talked a little bit ago about the

21 impact study focuses on residential and abutting and

22 adjoining properties in terms of your conclusions; is

23 that correct?

24 A. That's correct.
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1 Q. And the peer review articles focus on

2 residential property, correct?

3 A. That is correct.

4 Q. Why?

5 A. The concern with property values with wind

6 farm projects tends to be a residential province.  The

7 actual wind farm is compatible with agricultural and

8 timberland use.  These are uses that can continue

9 within the wind farm.  Of course the footprint of the

10 turbine takes land out of production, but that use can

11 continue.  The real concern is about residential

12 property values.

13 Q. Did you come to a conclusion in terms of the

14 impact to the value of adjoining and abutting

15 timberland or agricultural properties?

16 A. Yes, I did.

17 Q. And what was that conclusion?

18 A. My conclusion was that agricultural and

19 timberland property values would not be impacted, would

20 not be substantially injured by siting this project.

21 Q. Now have you looked at ways in which the

22 county and state characterized the land on which the

23 Timbermill facility is proposed?

24 A. Yes, I have.  I referenced a USDA soil
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1 survey.  The agricultural land out there contains a lot

2 of soil types that are classified as prime farmland in

3 a lot of the state reports.

4 Q. And how does the proposed Timbermill Wind

5 facility fit the characteristics of prime farmland?

6 A. The proposed Timbermill facility does not

7 adversely impact the use of that property for

8 agricultural purposes.

9 Q. And in fact would you say it's a compatible

10 use with agricultural purposes?

11 A. It is a compatible use.

12 Q. You mention that each turbine takes an amount

13 of land out of agricultural production.  About how much

14 land does each turbine take out of agricultural

15 production?

16 A. It would be -- when a turbine is completed

17 and restoration is done around the base of the turbine

18 it is a site of about maybe a hundred feet by a hundred

19 feet.  That's 10,000 square feet.  That's about a

20 quarter of an acre.

21 Q. Now Mr. Moody, if we could, turning to page

22 20 in your impact analysis -- this is Subsection B. 

23 What was the next step as you looked at these peer

24 reviewed studies?
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1 A. The next step was to understand the

2 methodology used in these studies.

3 Q. And you describe that here in your report on

4 page 20?

5 A. That is correct.

6 Q. Looking at sort of trying to, again, in

7 brevity, looking forward on page 23, could you

8 summarize your conclusions on the applicability of peer

9 reviewed studies to the Timbermill Project?

10 A. Yes, I can.  The studies, the national

11 studies, the larger studies were concluded to be

12 geographically similar, not necessarily in relationship

13 to where they are in the country but in relationship to

14 what the views are and what land uses are going on

15 around these.  The site in Illinois that I actually

16 visited, as I said before, is more open, curvy farm

17 land, a lot more rolling.  Residential values in all

18 four sites are similar, both here in Chowan County and

19 the other sites are similar.  And the Timbermill

20 property will provide timbered buffers within the

21 project area.

22 Q. Now looking at the last bullet there on your

23 report, you've drawn some reasonable conclusions.  Can

24 you summarize some of the reasonable conclusions for
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1 this Board that you have drawn in looking at all of the

2 steps that we just discussed?

3 A. Based on my reading of the studies and my

4 visit to Timbermill and the Livingston County site, I

5 feel like the surrounding properties will be less

6 burdened by this project than the other three -- the

7 site I looked at and these other sites.

8 Q. And turning to our conclusions, have you

9 formed an opinion as to whether the Timbermill Wind

10 Project will substantially injure the value of

11 adjoining and abutting properties?

12 A. Yes, I have formed an opinion.

13 Q. What is that opinion?

14 A. My opinion is that siting this proposed

15 utility wind scale project will not substantially

16 injure the value of adjoining and abutting properties.

17 Q. Mr. Moody, have you formed an opinion on

18 whether the Timbermill Project is a compatible land use

19 for the surrounding area?

20 A. I've concluded that it is a compatible land

21 use.

22 MS. ROSS:  We would have no further questions

23 at this time.  We would move to enter Mr. Moody's CV as

24 Exhibit [26], the impact analysis as Exhibit [27], and
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1 the Chowan County Zoning Ordinance 4-2 as Exhibit [38]. 

2 I would note for the record that Exhibit [3], the site

3 map has already been introduced into evidence.

4 MR. BRIAN:  We would object to the

5 introduction of Mr. Moody's impact analysis to the

6 extent he uses the term harmony.

7 MR. MORRISON:  To the extent what, Mr. Brian?

8 MR. BRIAN:  He uses the term harmony.

9 MR. MORRISON:  It's not being offered for

10 harmony, is it?

11 MR. BRIAN:  Well, it's in there several

12 times.

13 MR. MORRISON:  All right.  For the moment let

14 it be received.  We'll disregard -- I haven't seen

15 anything about harmony at this point.

16 MS. ROSS:  We would be happy to provide to

17 the Board redacted copies removing any conclusion

18 related to harmony, on the record.

19 MR. MORRISON:  All right.  If you would show

20 what would be redacted.  I'm sure the Commissioners are

21 not going to stop and read it now.  So you all can come

22 to an agreement on the redaction of the harmony.  And

23 then subject to that, it should be received.  Do you

24 think you can have that done by tomorrow?
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1 MS. ROSS:  Yes.

2 MR. MORRISON:  And we'll take that up.  Madam

3 Clerk, if you would make a note that the first order of

4 business tomorrow should be introduction into evidence

5 of the agreed redacted report.

6 MS. ROSS:  If I may, Mr. Morrison, I believe

7 we would be able to have that done by 9:00 a.m.  I may

8 come back to you if we can do it afterward.

9 MR. MORRISON:  You just let us know.

10 MS. ROSS:  I'll let you know.  We'll try.

11 MR. MORRISON:  Okay.  Angels can do no more.

12 CLERK:  For clarification, are we entering

13 the other items?

14 MR. MORRISON:  Yes.

15 CLERK:  So 4, 26, 3 and 38.

16 MS. ROSS:  We did not use [4].  It's

17 previously introduced, but we did not use it for this

18 witness, so [26], [27], [38], and [3] was previously

19 introduced.

20 CHAIRMAN:  Madam Court Reporter, did you get

21 the exhibits received?

22 (Court reporter indicates yes)

23 CHAIRMAN:  Thank you.  Cross-examine, please.

24 MR. BRIAN:  Thank you.
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1 CROSS-EXAMINATION BY MR. BRIAN

2 Q. Mr. Moody, you actually did two reports for

3 this project, did you not?

4 A. Yes, I did.

5 Q. You did one on 2015 and one in 2016, correct?

6 A. I'm trying to remember when the 2015 report

7 was.

8 Q. I have a report from you dated March 31st,

9 2015.

10 A. Yes.

11 Q. Do you recall doing that report?

12 A. I recall doing the report, but I do not

13 recall the contents.

14 Q. You don't recall the contents of your own

15 report?

16 A. Not at this time, no, sir.

17 Q. Did you consult that report when you were

18 doing the 2016 report?

19 A. I can't recall.

20 Q. For purposes of identification we're going to

21 mark this as Cross-Examination Exhibit 2.  Do you

22 recall the document now?

23 A. I do recall it now.

24 Q. Okay.  I have some general questions.
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1 In the application -- well, first of all, the

2 total turbine height of these windmills is going to be

3 almost six hundred feet tall, correct?

4 A. That's my understanding from the testimony

5 I've heard, yes, sir.

6 Q. And my understanding is -- is it true there

7 is no other project of that size in this country,

8 correct?

9 A. I do not know that for a fact, no, sir.

10 Q. Is the one in Illinois, the Cayuga Ridge.  I

11 thought it was Cayuga, but the Cayuga Ridge project,

12 does it have 600 foot turbines?

13 A. No, sir, it does not.

14 Q. Okay.  Thank you.  And in the application it

15 makes reference to access road construction having

16 impacts on surrounding properties.  Did you evaluate

17 the impact that building the access roads would have on

18 surrounding properties?

19 A. Not specifically.

20 Q. You make reference to your March 31st report. 

21 Now you said on page 1 of that report, this is not a

22 real estate appraisal, correct?

23 A. That is correct.

24 Q. Because you made no conclusions as to value,
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1 correct?

2 A. That is correct.

3 Q. And this is located in Bear Swamp; is that

4 correct?

5 A. That's correct.

6 Q. And you did not do any valuation for this

7 report or impact analysis of local valuations for that

8 report; you just looked at the reports from other

9 states, right?

10 A. That is correct.

11 Q. You stated specifically that there were no

12 similar properties in the southeastern United States?

13 A. That is correct.

14 Q. And, therefore, there was no data on similar

15 projects; is that correct?

16 A. That's correct.

17 Q. So you wouldn't be studying those locations,

18 correct?

19 A. That's correct.

20 Q. Now your site visit to Livingston County,

21 Illinois was in 2011?

22 A. That is correct.

23 Q. Is that what you testified to?  And you

24 haven't made any other site visits or made any
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1 collection efforts in the last five years?

2 A. No, I have not.

3 Q. You made reference to shadow flicker and

4 sound level in your report on page 7.  Is that correct?

5 A. That is correct.

6 Q. And you said that neither was considered

7 intrusive.  Is that correct?

8 A. I said that my experience with that was not

9 intrusive.  I actually experienced the shadow flicker

10 involved and sound.

11 Q. But you didn't consider it to be intrusive?

12 A. I did not consider it to be intrusive.

13 Q. What effort was made by you to determine

14 whether that shadow flicker and sound was intrusive? 

15 How long did you stay there?

16 A. It was a matter of several hours over a day

17 or so in different locations.  As I went through the --

18 inspected the wind farm I would stop at various

19 turbines and go out, actually get out of the vehicle

20 and go towards the turbine and try to see if I could

21 experience that phenomenon.

22 Q. Did you sleep in a house that was affected by

23 either the noise or shadow flicker?

24 A. No, sir, I did not.
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1 Q. Did you work in a house that was --

2 A. No, sir.

3 Q. -- affected by it.  No?

4 A. No.

5 Q. And then you determined that they not unduly

6 intrusive.

7 A. They were not intrusive.  My observation was

8 they were not overly intrusive.

9 Q. Not to you?

10 A. Not to me.

11 Q. Now if they were intrusive, would shadow

12 flicker and noise affect property values?

13 A. Yes, they would.

14 Q. And would they affect it negatively?

15 A. Excuse me?

16 Q. Would that be a negative impact?

17 A. If it were intrusive, yes.

18 Q. The topography in the area around the Bear

19 Swamp area has very few natural drainage areas, and

20 it's fairly poorly drained, and the soil also has lots

21 of wetlands; is that correct?

22 A. Bear Swamp area, my observation of it is it's

23 a lot of commercial timberland that has been ditched

24 and drained.  There is a lot of also agricultural land
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1 that has been ditched and drained.  There's a lot of

2 water controlled structures throughout that entire

3 site.

4 Q. I would ask that you look at page 13 of your

5 report.

6 A. And what line is on 13 that you referred to

7 wetlands?

8 Q. Just a second.

9 A. I think you've highlighted it in here.  I

10 think I've found it, Mr. Brian.

11 Q. The area has little topographical relief and

12 few natural drainage outlets.  The poorly drained soils

13 that compose Bear Swamp have a history of utilization

14 of timber production.  Better drained areas in the

15 northwest and southeast sections of the subject area

16 have been developed for agricultural crop production. 

17 They are poorly drained; is that correct?

18 A. That is correct.  They are naturally poorly

19 drained soils, but they have been -- drainage has been

20 improved with ditching.

21 Q. Okay.  Now you stated in your 2015 report

22 that Edenton and the area near the Albemarle Sound are

23 good retirement locations; is that correct?

24 A. That's correct.
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1 Q. But in that report you relied totally on the 

2 Hinman and Hoen studies, right?

3 A. That is correct.

4 Q. And Hoen found no evidence of the effect of

5 prices on homes on page 21 in your report.  That's what

6 you said; is that correct?

7 A. He found no measurable evidence.

8 Q. Right.  No evidence is the phrase you use on

9 page 21.

10 A question I have is what about raw land

11 prices?  Has anybody measured raw land prices, the

12 effect of these on raw land prices, undeveloped

13 property?

14 A. No, it has not been measured.

15 Q. And so the only thing that has been measured

16 is the effect on existing homes; is that correct?

17 A. That is correct.

18 Q. Now the Hinman study -- this is again from

19 page 21 in your report -- says that close proximity to

20 an operating wind farm does not necessarily negatively

21 influence property value appreciation rates or property

22 value levels.

23 The question I have for you, is this the same

24 as saying there is no adverse effect?
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1 A. Would you read that again, please?

2 Q. Close proximity to an operating wind farm

3 does not necessarily negatively influence property

4 value appreciation rates or property value levels.

5 The question I have, is that the same thing

6 as saying that there is no adverse impact on property

7 values?

8 A. No, sir, it is not.

9 Q. Your conclusion on page 23 it seems to me

10 goes beyond the Hoen and Hinman studies to conclude

11 that on the basis of those studies that there is no

12 adverse impact from the property studies, from these;

13 is that correct?  From a wind farm?

14 A. I believe the conclusion states that in my

15 professional opinion that construction of a utility

16 scale wind energy project in the subject area will not

17 result in measurable impact on the value of adjoining

18 or abutting properties.

19 Q. But that's not what they said in the Hoen and

20 Hinman studies, is it?

21 A. I believe that's what they did say.  I

22 believe they did say there was no measurable impact. 

23 There could be an impact but it's too -- it's so

24 infrequent and so small that it was not statistically
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1 significant.

2 Q. Okay.  All right.  Let's go from there to

3 your report from 2016.  Now in that report you -- the

4 difference between the 2015 report and the 2016 report

5 is that you tried to actually incorporate some real

6 sales data; is that correct?

7 A. That is correct.  The 2016 report was

8 expanded to look at local sales value.

9 Q. On page 6 you said the market still didn't

10 provide a sufficient number of sales of adjoining and

11 abutting properties to determine whether the proposed

12 wind farm would have an adverse impact on property

13 values; is that correct?

14 A. This is page 6 of the report?

15 Q. Of your report, right.

16 A. That is correct.

17 Q. Now, your sales data that you analyzed, is it

18 true that the sales data that you analyzed did not

19 measure the people who chose not to buy, but only those

20 who did buy and said why they paid what they did; is

21 that correct?

22 A. That is correct.

23 Q. So there's really no way of telling how many

24 said no living close to a wind farm before they even
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1 got to sales on the property?

2 A. Mr. Brian, that was the purpose of conducting

3 the interviews with the brokers that were active in

4 that area.

5 Q. Well, that's not what I asked.  I said,

6 there's no real way determining how many people didn't

7 -- never even considered living there.

8 A. If you would let me finish my answer.

9 Q. I'm sorry.  I thought you were finished.

10 A. No.  I'm sorry, Mr. Brian.  Sometimes I have

11 to take a few minutes to get my thoughts together, so

12 you have to be patient.

13 Q. I appreciate that.

14 A. The purpose of interviewing the brokers

15 active in that area is to determine just that, if there

16 is any market reaction by buyers and sellers to the

17 proposed wind farm.  Almost universally brokers stated

18 that at this point in time there was nothing -- there

19 was no adverse reaction on the part of buyers.  So I

20 would have to assume that there is no adverse effect to

21 the buyers.  There were no buyers that rejected the

22 area because of the proposed wind farm.

23 Q. Well, these are the people that you talked

24 to?
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1 A. Yes, sir.

2 Q. Now your report on page 7 shows that prices

3 in Chowan County in the area of your survey fell, the

4 area that you surveyed, right?

5 A. That's correct.

6 Q. And you say you interviewed brokers, but you

7 do not say what they said in your report.

8 A. No, sir.  I did not quote the actual

9 conversation in the report.

10 Q. But you came to the conclusion that said that

11 two brokers said there was no effect.  You said you

12 interviewed three brokers.  What did the third one say?

13 A. The third one said that -- do you really what

14 to know what that broker said?  That broker said, wind

15 farm, what wind farm.  I didn't know one was going up

16 there.

17 Q. And you said on page 8 of your report the

18 study of the sales data sets did not conclusively

19 demonstrate substantial injury to the value of

20 adjoining or abutting property; is that correct?

21 A. That's correct.  You could not form an

22 opinion based on sales information of the data.

23 Q. And you said there were no physically similar

24 projects in the southeastern United States?
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1 A. Not an operating wind farm.

2 Q. In fact, there are none in the United States. 

3 Are there any in the entire world?

4 A. I don't understand your question.

5 Q. Well, you testified earlier.  I'm asking, are

6 there any -- there are no other projects of this scale,

7 of this size with turbines of this height in the entire

8 United States, right?

9 A. Not operating at this time, no, sir.  Not

10 that I know of, and I've sat here and listened to

11 testimony and I have not heard anyone testify as to an

12 operating wind farm that has turbines the size of the

13 proposed Timbermill Wind Farm.

14 Q. And I think you testified previously -- I'm

15 just trying to pull together my thoughts -- I think you

16 testified previously the one in Illinois doesn't have 

17 turbines this high, right?

18 A. No, they are not.

19 Q. Now Edenton is a city of historic

20 significance, correct?

21 A. Yes, it is.

22 Q. And it has a lot of tourists; is that

23 correct?

24 A. Yes, it does.
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1 Q. You've talked about this on page 2 of your

2 report?

3 A. That's correct.

4 Q. Mr. Giecek testified that the closest turbine

5 to Edenton would be about a mile or a mile and a half.

6 A. That's correct.

7 Q. Did you -- but you did not do any evaluation

8 on the impact of turbines on Edenton as a whole; is

9 that correct?

10 A. No, sir.

11 Q. Is it true -- you talk about the reliability

12 of the community and the tourists attractions in the

13 community.  Is it possible that all these community

14 attributes might be affected by the wind farm, or do

15 you not know?

16 A. I do not know.  I did not investigate that.

17 Q. Now when you dealt with -- the remainder of

18 your report in 2016 goes back to Hoen and Hinman; is

19 that correct?

20 A. That's correct.  Hoen and Hinman has also 

21 another study in there.

22 Q. And also Hoen, right?

23 A. Hoen was a co-author with that.  There was

24 another study in Massachusetts that Carol Atkinson-
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1 Palombo wrote.

2 Q. I thought Hoen was involved in all of them.

3 A. Excuse me?

4 Q. Was Hoen not involved in all of them?

5 A. He was involved.  He was an author with her

6 on that, yes.

7 Q. All of the studies that you looked at are

8 Hoen studies in one way or the other, right?  He has an

9 authorship credit.

10 A. He's not cited with the Hinman study.

11 Q. Okay.  Except for the Hinman study.

12 And so the remainder of your report is the

13 same as the 2015 report with regard to Hoen and Hinman;

14 is that correct?  It's basically a lift.

15 A. It's very similar, yes.

16 Q. Have you ever spoken to Hoen or Hinman?

17 A. I have not spoken to Hinman.  I have had

18 email correspondence with Mr. Hoen.

19 Q. Would you be surprised to find out that

20 neither believe their studies are adequate to show no

21 adverse impact with windmills?

22 A. You need to slow down a little bit and speak

23 a little more distinctly.

24 Q. I'm sorry.  Would you be surprised to find
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1 out that neither Hoen nor Hinman believe that their

2 studies are adequate to show that there is no adverse

3 impact on surrounding property values?

4 A. I'm still not understanding you.

5 Q. Would it surprise you if Hoen and Hinman told

6 you that their studies are not adequate to show that

7 there is no adverse impact on surrounding property

8 values?

9 A. I think the studies state exactly what the

10 conclusion is and that is that there is no measurable

11 impact, statistically measurable impact on values.

12 Q. Right.  Would you be surprised to find out

13 that Hoen and Hinman believe that the use of their

14 studies to show that there is no adverse impact from

15 wind projects on surrounding properties is not a

16 correct use of their studies?

17 A. I would have to see what is actually cited

18 and said in that instance.

19 Q. Okay.  Again, in your report your conclusions

20 were entirely based on houses and not raw land; is that

21 correct?

22 A. That is correct.  Residential property was

23 the focus of the study.

24 Q. Well, most of the property in this area is
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1 raw land.  That's what you testified to; is that

2 correct?

3 A. That is correct.

4 Q. But raw land can be developed into something

5 else in the future, right?

6 A. If there is sufficient demand, yes, sir, it

7 can.

8 Q. So it could be developed into residential. 

9 It could be developed for residential purposes, could

10 it not?

11 A. The potential is there on any raw land to

12 develop it for another purpose.  It could be

13 industrial, residential, or any other purpose.

14 Q. Did you evaluate the impact of the project on

15 the developability of this property in the future for

16 other uses?

17 A. My conclusion is that the neighborhood will

18 remain agricultural and commercial timberland for quite

19 some time.

20 Q. Is that because there is going to be a wind

21 farm there?

22 A. No, sir.  That is because of the demographic

23 data on Chowan County.

24 Q. So the answer to the question I asked is, no,

mailto:sgrahamassoc@gmail.com


125

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 right?

2 A. No, I did not evaluate that.

3 Q. Now I want to ask you about the setbacks. 

4 The setback of a non-participating property is 1.5

5 times the height of the turbines, and no inhabitable

6 structure can be built within 2.5 times the height of

7 the turbine; is that correct?

8 A. That is what the ordinance states, yes.

9 Q. Doesn't this affect the ability of non-

10 participating owners to build and have structures on

11 their property?

12 A. It is my understanding that the burden is on

13 the wind farm developer to abide by these setbacks. 

14 After the wind farm is in place if the property owner

15 wishes to use that area in that setback for any purpose

16 he can continue to do so.

17 Q. That isn't quite what I asked.  I understand

18 what you're saying, but that isn't quite what I asked. 

19 Would it not affect the ability of a non-

20 participating owner to develop that property and would

21 it not affect the value of that property?

22 A. I don't think it would affect the ability of

23 that property owner to utilize the area in the setback.

24 Q. I'm sorry.  I'm having a hard time hearing
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1 you.

2 A. I'm sorry.  I do not think it would affect

3 the ability of an adjoining or abutting property owner

4 utilizing the area in the setback.

5 Q. I said, do you think it would affect the

6 value of the property, or have you not analyzed that?

7 A. It would not affect the value of the property

8 if the highest and best use remains the same.

9 Q. What if the highest and best use was for it

10 to change to residential?

11 A. Once again I don't see that happening in any

12 reasonable time frame.

13 Q. I appreciate that, but that isn't what I

14 asked.  If the highest and best use of the property

15 were determined to be residential, would it affect

16 the value of that property?

17 A. It's my understanding that dwellings can be

18 built in the setback.

19 Q. That isn't what I asked.  You can say you

20 don't know if you don't know.  I asked if you think it

21 would affect the value of that property?

22 A. I don't think so.

23 Q. You don't think so.

24 A. No.
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1 Q. You didn't do a study on that, right?

2 A. No, I did not.

3 Q. Did you take into account the pending

4 legislative enactment that would require a setback of

5 1.5 miles from a neighboring property line of any wind

6 turbine?

7 A. No, I did not.

8 Q. Were you aware of it?

9 A. Vaguely I was aware of it.  But I've not

10 studied it specifically, no.  I believe that's proposed

11 legislation not actual legislation.  It's not been

12 enacted.

13 Q. Okay.  Are you aware of -– did you take into

14 account the impacts on public health?

15 A. No, I did not.

16 Q. If a -– if there was a health -– if it was

17 unhealthy to be near a wind turbine, that would affect

18 the value of the property, wouldn't it?

19 A. I'm not an expert on public health and so,

20 no, I did not take that into account.

21 Q. That wasn't the question I asked again.  If

22 it were determined that it was injurious to a person's

23 health to be located near a wind turbine, that would

24 affect the value of a property located near a wind
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1 turbine, would it not?

2 A. If it were in fact determined to be injurious

3 to health, yes, it would.

4 Q. Okay.  And it would affect it in a negative

5 way, right?

6 A. It would, yes.

7 Q. Thank you.  Now there was a turbine blade

8 fire at Cayuga Ridge in 2015 and 2016; were you aware

9 of that?

10 A. I was not aware of that, no.

11 Q. Would that be a factor that you would take

12 into account in evaluating the impact analysis of how

13 the two are similar, the Apex project and the Cayuga

14 Ridge project?

15 A. No, it would not.

16 Q. It wouldn't bother you –- you don't think

17 that a blade fire -– I just want to make sure I

18 understand that.  The fact that the blades catch on

19 fire sometimes doesn't affect the value of the property

20 that's nearby; is that correct?

21 A. No, it does not.  The setbacks account for

22 that type of incident.  That's why the setbacks are

23 there.

24 Q. Okay.  Are you aware of the October 12 wind
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1 turbine health study released by the Livingston County

2 Environmental Association which resulted from

3 interviewing the residents near the Cayuga Ridge Wind

4 Development?

5 A. No, I'm not.

6 Q. Would it surprise you to find out that 81

7 percent of the surveyed parties reported experiencing

8 sleep deprivation, anxiety and migraines?

9 MS. ROSS:  Objection.  He's answered he's not

10 aware of it.  And he's putting hearsay into the record.

11 MR. MORRISON: If he's not aware of the study

12 then he can't comment on what he would or would not be

13 surprised of, if he's never seen the study.

14 MR. BRIAN:  I'm sorry, is that sustained?

15 CHAIRMAN:  Sustained.

16 Q. I think you testified earlier that health

17 impacts would factor into your valuation if they were

18 determined to be present?

19 A. If in fact it was determined that health

20 impact was present, yes, it would.

21 Q. Okay.  When you were doing your report did

22 you consider the World Health Organization's standard

23 for noise?

24 A. No, I did not.
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1 Q. Would you buy a house that was affected by

2 shadow flicker or noise from a wind turbine?

3 A. I do not know.

4 Q. Because there are going to be so many

5 turbines located in this agricultural area it's going

6 to cause obvious problems for flying near the ground

7 causing obvious impact to –-

8 MS. ROSS:  Objection.

9 Q. -– crop dusting.

10 MS. ROSS:  There's no foundation for the

11 question being that there's obvious impacts to crop

12 dusting.

13 CHAIRMAN:  Overruled.  I mean, sustained.

14 MR. BRIAN:  I'm sorry?  Overruled or

15 Sustained?

16 CHAIRMAN:  Sustained.  Rephrase or move on.

17 Q. If it were determined that the wind turbines

18 would make it difficult to do crop dusting in that

19 area, would that affect your opinion of the value of

20 the property?

21 A. Is your question would crop dusting be able

22 to continue in the area?

23 Q. No.  No, I'm not asking you that because

24 that's not your expertise.  I'm saying if it is shown
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1 that crop dusting cannot be continued in the area

2 because of the wind turbines, would that affect your

3 opinion of the value of the property that's in the

4 area?

5 A. Mr. Brian, in fact I have talked personally

6 with two crop dusters.  And in both instances both of

7 these crop dusters indicated that they would prefer not

8 to fly in areas of wind turbines, but they do it.

9 Q. That isn't actually what I asked.

10 A. That's the answer I'm giving you, is that I

11 do have some knowledge and understanding of the fact

12 that crop dusters will operate in and around wind

13 turbines.  So, therefore, the value would not be

14 impacted because the operation takes place.

15 Q. The question I asked you was if a crop duster

16 chose not to, would that affect the value of the

17 agricultural land?

18 A. No, it would not.

19 Q. Even though they'd have to find some other

20 way to dust the crops?

21 A. The crop dusters that I spoke with personally

22 indicated that they will operate in that area.  And so

23 to me, I don't see where it would impact value.

24 Q. All right.  If crop dusters are not willing
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1 to operate in the area because of the wind turbines,

2 and even you yourself said they don't like to, it would

3 be more expensive for the people who own that

4 agricultural land to deal with their pest problems,

5 would it not?

6 A. The quote that I got from a crop duster said

7 that incremental costs to operate in and around wind

8 turbine projects is ten dollars an acre.  That is not a

9 significant amount of money.

10 Q. I'm sorry, you keep answer a questioning I'm

11 not asking.

12 MR. MORRISON: Let me see if I can assist

13 everybody here.  If it were to be established, and it

14 may or may not be later, it has not been established

15 now, and I don't want you to make reference to crop

16 dusters.  But if it was presented to you as a fact that

17 crop dusters would not fertilize or put insecticides on

18 an agricultural area because it had wind turbines,

19 would that affect your opinion as to the value of that

20 agricultural land that would have wind turbines upon

21 it?

22 A. No, it would not.

23 Q. So if it were more expensive to apply –-

24 MR. MORRISON: I think he's already answered
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1 the question, Mr. Brian.

2 Q. Well, I -- actually -- All right, so it

3 doesn't matter that it's more expensive to apply if you

4 can't use a crop duster.  It still wouldn't affect your

5 value opinion?

6 MS. ROSS:  Objection.  That is not what his

7 testimony was.  And it's getting in the same question.

8 MR. BRIAN:  I'm asking a question.

9 MS. ROSS:  It's been asked.

10 MR. MORRISON: If it was also to be shown to

11 you, which of course it has not been, but if it was,

12 that it cost more, and you don't know whether or not by

13 a lot more, a little more or whatever it would be, but

14 if it would cost more, would that affect your opinion

15 as to the value of the agricultural land burdened with

16 wind turbines?

17 A. I hate to do this to you, but it's not a yes

18 or no question.  It would depend on what the

19 incremental cost is.

20 MR. MORRISON: All right.

21 MR. BRIAN:  That's a fair answer.  Thank you. 

22 No further questions at this time.

23 CHAIRMAN:  Thank you.  Would you like to

24 redirect?
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1 MS. ROSS:  Yes.  Very briefly, redirect, Mr.

2 Chair.

3 REDIRECT EXAMINATION BY MS. ROSS

4 Q. Mr. Moody, do you recall questions Mr. Brian

5 asked in regards to your site visit to Cayuga Ridge in

6 2011?

7 A. Yes, I do.

8 Q. I believe he asked you whether or not you've

9 done any site visits or data analysis in the last five

10 years?  Do you recall that question?

11 A. Yes, I do.

12 Q. Have you done site visits or data analysis in

13 the last five years?

14 A. I've done a site visit to the Desert Wind

15 project, which is now the Amazon project and also did

16 some data collection in Perquimans County around the

17 Desert Wind Project.

18 Q. And have you done data analysis related to

19 the Timbermill project?

20 A. Yes, I have.

21 Q. And have you done follow up discussions and

22 conversations which you testified to related to

23 Livingston, Illinois and Cayuga Ridge?

24 A. Yes, I have.
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1 Q. There was a question, I believe, if you'll

2 turn to Page 21.  There was a question related to the

3 conclusion of the Hoen studies and the conclusion of

4 that in your report.  Looking at Page 21, subsection C,

5 it says both of the Hoen studies found no evidence that

6 home prices surrounding wind facilities are

7 consistently, measurably and significantly affected. 

8 Do you see where I am?

9 A. Yes, I do.

10 Q. By either a view of the wind turbine or the

11 distance between the home and the wind facility.  Do

12 you see where I am?

13 A. Yes, I do.

14 Q. Did you look at the Hoen studies and their

15 conclusions related to whether there was measurable or

16 significant effect to the properties?

17 A. Yes, I did.

18 Q. And did you use that to form your

19 conclusions?

20 A. Yes, I did.

21 Q. And if you want to, I believe there's a board

22 next to you if you need to, or it's in your report,

23 what is the standard that this county is considering in

24 regards to the Timbermill application?
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1 A. The standard is there's no substantial injury

2 to adjoining or abutting properties.

3 Q. And so we talked about the fact that your

4 report is not looking at any specific property; is that

5 correct?

6 A. That is correct.

7 Q. And so you didn't come to a conclusion of

8 value for any one specific adjoining or abutting

9 property, correct?

10 A. No, I did not.

11 Q. You're looking at an impact of a proposed

12 use, correct?

13 A. That is correct.

14 Q. It's a process that's done not just for wind

15 facilities but for a number of uses, correct?

16 A. That is correct.

17 Q. And just to make sure we are all clear, you

18 performed -– you did a number of steps to come to your

19 conclusion, correct?

20 A. That is correct?

21 Q. You looked at Chowan County demographics?

22 A. That is correct.

23 Q. You looked at sales?

24 A. That's correct.
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1 Q. You looked at similar projects?

2 A. Yes, I did.

3 Q. You looked at peer reviewed national studies,

4 correct?

5 A. Yes, I did.

6 Q. And you selected those national studies based

7 on their, I believe you testified, as data rich?

8 A. Data rich and objective and peer reviewed.

9 Q. And based on all that what was your

10 conclusion?

11 A. My conclusion was that these studies were --

12 were a good indication of what would be expected with

13 this project in this location.

14 Q. And your final conclusion was that there

15 would be no substantial injury to adjoining and

16 abutting properties?

17 A. That is correct?

18 MS. ROSS:  Nothing further.

19 CHAIRMAN:  Mr. Brian?

20 MR. BRIAN:  Yes, just in a second, please.

21 RECROSS-EXAMINATION BY MR. BRIAN

22 Q. I just want to clarify again, all of the

23 sales data that you looked at in Chowan County showed

24 that property values in the area of the proposed
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1 project fell; is that correct?  Yes or no?

2 A. No.

3 Q. No?

4 A. No.  What it showed -– it may have shown the

5 value change.  The value change may be in the negative,

6 but we could not correlate that.

7 Q. I didn't ask that question.  I said -- the

8 values all fell, right?

9 A. We showed a difference in value that

10 declined, yes.

11 Q. All right.  Thank you.

12 MR. BRIAN:  No further questions.

13 MS. ROSS:  Briefly on that and I apologize,

14 Mr. Chairman.  But if I can redirect on the recross.

15 MR. MORRISON:  Please, very briefly, and

16 there will be no re re.

17 FURTHER REDIRECT EXAMINATION BY MS. ROSS

18 Q. If I could just get you to turn to Page 7 in

19 the report, which I believe is what Mr. Brian first

20 asked you about.  In looking at the sales, there is a

21 change in value for the sales that you looked at?

22 A. That is correct.

23 Q. Some are up and some are down?

24 A. That is correct?
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1 Q. Overall you make an indication that there is

2 a decline in value of certain prior sales, correct?

3 A. That is correct.

4 Q. Did you opine that the overall market area

5 had a decline in value?

6 A. No, I did not.

7 Q. Did you opine that the overall market area

8 had a decline in value related to the wind farm?

9 A. No, I did not opine a decline due to the wind

10 farm.

11 MS. ROSS:  I have no further questions.

12 CHAIRMAN:  Thank you.  We're going to take a

13 five minute break.  Come back and let the Commissioners

14 address the witness.  And we're going to try to finish

15 up tonight by 10:00.

16 (Off the record 9:15 p.m. - 9:20 p.m.)

17 CHAIRMAN:  Do the Commissioners have

18 questions for the witness?

19 EXAMINATION BY THE BOARD

20 DR. KEHAYES:  Mr. Moody, I need some

21 education tonight.

22 A. I'll try to help you, sir.

23 DR. KEHAYES:  These studies by Mr., Dr.,

24 whatever, Hoen, they are labeled, hedonic studies.
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1 A. Yes, sir?

2 DR. KEHAYES:  I know what hedonism is.  But I

3 don't know what a hedonic study is.

4 A. I will refer you to page 21 on my report. 

5 There's a footnote at the bottom of that page that

6 discusses what a hedonic study is.  Also in your

7 application, in the Hoen reports, both of them, they

8 explain to you what a hedonic study is.  But basically

9 the Cliff Notes version of a hedonic study is an

10 economic real estate modeling statistical analysis that

11 measures a marginal contribution occurrence aspects of

12 either houses or properties or any type of economic

13 good.  The marginal contribution is basically what is

14 the difference between the price of a house with one

15 bathroom and two bathrooms.  It measures that

16 contribution.  That is the purpose of a hedonic study,

17 is to do that economic modeling.  And I think you'll

18 also note if you go into the Hoen studies and these

19 other studies you will note that they used thousands of

20 data points.  They used thousands.  They're not using

21 one, two or five.  They're using many of them.  And

22 this is the best way to analyze that volume of data. 

23 Does that help you, sir?

24 DR. KEHAYES:  Thank you.  So basically
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1 they're looking at whether something, whether an

2 attribute is more pleasurable to the buyer or not?

3 A. That is correct.  And also in doing that what

4 they're measuring is how the house changes in

5 relationship to distance from wind turbines

6 specifically.  That is the -– they're measuring what is

7 called disutility or negative impact is what they're

8 trying to measure with this.  But I'd like you to dive

9 into these studies and read, not every detail, but it

10 does provide a lot of good information.

11 DR. KEHAYES: Secondly, there will be

12 substantial -– or substantially affect.  How do you

13 quantify substantial?

14 A. Well, I think that unfortunately that is your

15 burden to decide what substantial is.  But I would

16 point out to you that these studies indicate that there

17 is no statistically measurable impact with this.  So if

18 it's not statistically significant, and also another

19 phrase that's used is infrequent, which means it

20 doesn't occur very often.  If you read the definition

21 of what Hoen put in his report and Hinman has put in

22 her report and you go to those conclusions, and they

23 talk about the fact that you cannot statistically

24 demonstrate consistent changes in price that can be
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1 related to the proximity of wind turbines.  I think

2 that, in my mind, that would -– that's the reason why I

3 say no substantial injury.

4 DR. KEHAYES:  And, last, the third broker's

5 comment?

6 A. Yes, sir.

7 DR. KEHAYES: What wind turbines?

8 A. Yes, sir.

9 DR. KEHAYES: Translate that.  What did you

10 take that to mean?

11 A. That broker was not aware that there was a

12 proposed wind farm in that area.  I'm under oath.  I'm

13 telling you what I heard.

14 DR. KEHAYES: This was not an established

15 wind farm.  This was Amazon?

16 A. No, this was the proposed Timbermill wind

17 farm.  Yes, sir.

18 DR. KEHAYES: Timbermill, okay.  Oh, thank

19 you.

20 MR. MITCHENER: I'd like to ask you about the

21 phrase that we have heard often about something being

22 statistically significant or statistically

23 insignificant.  Is there a common understanding

24 nationwide in this line of work as to what is
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1 statistically significant and insignificant?  In other

2 words two percent plus or minus is insignificant? 

3 Seven percent plus or minus is significant?  Or not? 

4 What is the national norm for interpreting

5 statistically significant or insignificant?

6 A. I would like to give you a good answer to

7 that, but I'm not a statistician.  You need to ask a

8 statistician about that.  My knowledge of statistics

9 and probability, you have to understand, go back 50

10 years when I was at Virginia Tech.  And I use this

11 information if I need to do a regression analysis or

12 any kind of statistical analysis.  It's sort of like

13 where we are with calculators now.  I wouldn't add 2

14 and 2 without my calculator.  If I need to do a

15 statistical analysis, I ask Excel to fix that for me. 

16 But it involves confidence levels, it involves the

17 amount of data points that are involved in that.  It

18 involves how things are met.  But generally I would say

19 plus or minus ten percent is within the realm of what

20 you would expect.  Plus or minus five percent I think

21 would also be within the guidelines.  But once again, I

22 would encourage you -- for more exposure you would need

23 a statistician to give you a better understanding of

24 that.
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1 MR. MITCHENER:  I have to say I'm a wee bit

2 surprised because obviously we don't deal with that

3 line of work in the day to day things because we're not

4 in your profession.  But then you've been in your

5 profession for quite a number of years.  And I can

6 appreciate not being a professional statistician, yet I

7 would assume you would be on top of the method for the

8 madness, as it were, that inform you through these type

9 of enterprises.  So you're bound to have certain

10 intuitions or proclivities as to what is valid or

11 invalid in this line of work.

12 A. In the appraisal world, but this of course is

13 not an appraisal.  In the appraisal world you generally

14 -– it's not unusual to report value conclusions plus or

15 minus ten percent.

16 MR. MITCHENER:  You would say that's sort of

17 a normative approach nationwide?

18 A. I would say most appraisers would believe

19 that a value conclusion was within plus or minus ten

20 percent.

21 MR. MITCHENER:  Thank you.

22 DR. LAWRENCE:  Would the significance level

23 change based on whether you're dealing with, human life

24 or, you know, the level would be different for that
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1 than what it would be for at a place or whatever that

2 you're doing?  I guess that's what he's asking.  What

3 level, what data, .05 or something significantly there

4 or not there, whatever.  But anyway, that's not what

5 I'm after.

6 You've got a book there on your desk.  And

7 I'm assuming that's the book that's got the studies,

8 the four studies or whatever?

9 A. That is correct.  That is the Permit

10 Application, yes, sir.

11 DR. LAWRENCE: And the reason for it then as

12 far as this committee is concerned -– for the

13 Commission here?

14 A. Yes, sir, it's called Permit Application, and

15 it is there for your information.

16 DR. LAWRENCE: Okay.  We're supposed to be

17 able to obtain that information or somehow or another

18 we're supposed to gain what's there at what point?

19 MR. MORRISON: You will be required to review

20 all evidence submitted prior to entering into

21 deliberations.

22 MS. ROSS:  Mr. Morrison, if I may, I would

23 just point out that that is Exhibit [1] that was

24 entered.
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1 MR. MORRISON: That's already in evidence and

2 you have copies of that.  In fact I think yours is in a

3 white notebook, Commissioner.

4 DR. LAWRENCE: But that's four studies.

5 MR. MORRISON: Yes, sir.

6 A. Yes, sir, that is in the permit application.

7 DR. LAWRENCE: Okay.

8 DR. KEHAYES: This is our permit

9 application.  It's not nearly as thick as that one.

10 A. I can't answer that question for you.

11 DR. KEHAYES: And the four studies are in

12 here.

13 MS. ROSS:  The four studies are behind Tab,

14 let me make sure I get this right –-

15 DR. KEHAYES: I'm looking at the size of

16 that book on the desk there and Mr. Morrison's

17 admonition that we're supposed to look over all the

18 exhibits.  That's why I'm thinking maybe we should meet

19 back here in December.

20 MS. ROSS:  I don't know if your copy is

21 perhaps double sided in certain things, but that is the

22 application as it was presented to the County and put

23 into evidence.  And, as I understand it, it has been

24 provided to the Commissioners.
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1 MR. MORRISON: Commissioner Kehayes presents

2 us an excellent visual point anyway.  Madam Clerk, if

3 you could certify to the Board sometime before they

4 begin studying these documents that their exhibit is

5 identical to what the witness has.

6 CLERK:  I'll take a look.

7 MR. MORRISON: Okay.  Well, that's not for

8 tonight.  Thank you.

9 CHAIRMAN:  Any other Commissioners?  Okay. 

10 Thank you, sir.

11 A. Thank you, Mr. Chairman.

12 CHAIRMAN:  Okay, it's 9:31.  We're a little

13 ahead of schedule.  Let's go on with your next witness.

14 MS. ROSS:  Yes, sir.  At this time we would

15 call Alissa Cale.

16 MR. MORRISON: Ma'am, it's the Board's

17 intention to recess at ten o'clock tonight.  Is this a

18 relatively short witness?

19 MS. ROSS:  Yes, sir.  We heard that intention

20 and believe that Ms. Cale's testimony will not even

21 take us to ten o'clock.

22 MR. MORRISON:  All right, thank you.

23 CLERK:  For the record, Ms. Cale has received

24 the oath.
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1 DIRECT EXAMINATION OF ALISSA CALE BY MS. ROSS

2 Q. Good evening.  Ms. Cale would you please tell

3 the Commission your name?

4 A. Alissa Bertoldi Cale.

5 Q. Where do you work?

6 A. I work for Weyerhaeuser Company.

7 Q. What's your position with Weyerhaeuser?

8 A. I'm the land asset manager.

9 Q. And are you testifying this evening as a

10 representative of Weyerhaeuser, the owner of land on

11 which the Timbermill project will be located?

12 A. Yes, I am.

13 Q. What are your responsibilities as a land

14 asset manager?

15 A. My responsibilities as a land asset manager

16 are the acquisition of property for Weyerhaeuser

17 Company, the disposal of property for Weyerhaeuser

18 Company, alternative land uses of that land, as well as

19 land use issues when they come up.

20 Q. How long have you worked with Weyerhaeuser?

21 A. Twenty-four (24) years.

22 Q. How are you familiar with Chowan County?

23 A. I used to live in Chowan County.  My husband

24 was born and raised here.  Both of my children were
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1 born in Chowan Hospital.  My mother-in-law is the

2 former administrator of that hospital.  I own property

3 here.  And I work for Weyerhaeuser management.

4 Q. Ms. Cale, what type of land does Weyerhaeuser

5 own in Chowan County?

6 A. Weyerhaeuser owns commercial timberland.

7 Q. And I believe we may have covered this, but

8 just to make sure, has Weyerhaeuser leased some of that

9 commercial timberland to Apex for the Timbermill

10 project?

11 A. Yes, we have.

12 Q. Can you describe for the Commission how

13 Weyerhaeuser's commercial timber harvesting activity

14 will change on the land that is leased when the

15 Timbermill project is completed construction and

16 operational?

17 A. The timber harvesting that we do on our land

18 will not change.  In fact we don't anticipate much

19 change at all to the current use of the property in the

20 future after the wind turbines are built.

21 Q. Are you aware of other activities that occur

22 besides commercial harvesting on Weyerhaeuser land?

23 A. Weyerhaeuser leases its land, and that land

24 in particular, for recreational purposes for hunting.
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1 Q. And will that use change after the Timbermill

2 project is constructed and operating?

3 A. No, it will not.

4 Q. So is the Timbermill wind facility compatible

5 with the Weyerhaeuser land?

6 A. The Timbermill project is compatible.  It's

7 actually very complimentary to our business and what we

8 use that land for.  In fact there's not much else we

9 can do with that land that would better secure it as

10 timberland in the future and the use it's currently in

11 than by planting wind turbines out there with the

12 trees.

13 Q. In looking at the area surrounding the

14 Weyerhaeuser properties is the turbine use compatible

15 with the area in which the Weyerhaeuser land is in?

16 A. Yes, it is.

17 Q. What is that area generally around the

18 Weyerhaeuser property?

19 A. It's rural timberland and ag production type

20 land.

21 Q. And are you aware whether Weyerhaeuser has

22 leased land in other parts of the United States for

23 wind projects?

24 A. Yes, we have.
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1 Q. And are those areas similarly situated in

2 similar type lands as what we see here?

3 A. Yes, they are.

4 Q. Again we may have covered this, but in

5 general how will the land Weyerhaeuser owns and the

6 land surrounding it change once the Timbermill project

7 is constructed?

8 A. The land won't change.  We will continue our

9 operations as we always have.

10 Q. Are there roads that are proposed through the

11 Weyerhaeuser property?

12 A. The roads that we already have would be

13 improved.  So I guess if you want to consider that a

14 change we would have much better roads to operate on

15 for our current activities.

16 Q. Other than better roads, any other change

17 that you see to the property from the Timbermill

18 project coming on line?

19 A. No, I don't.

20 MS. ROSS:  At this time we have no further

21 questions.

22 CHAIRMAN:  Thank you.

23 CROSS-EXAMINATION BY MR. BRIAN

24 Q. Ms. Cale, I just have a couple questions for
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1 you.  You testified that Weyerhaeuser is leasing land

2 to Timbermill for this project; is that correct?

3 A. That's correct.

4 Q. How much is it making for that lease?

5 A. I don't know the answer to that question.

6 Q. You don't know how much money it's going to

7 make?

8 A. No, I don't.

9 Q. You've never seen the leases?

10 A. I've seen the leases, but I'm not familiar

11 with the terms of the leases to the point that I can

12 give you that answer.

13 Q. Have you read the leases?

14 A. I've read it, but it's been a few years ago.

15 Q. And you didn't see how much money was being

16 paid for the leases?

17 A. No, I did not.

18 Q. Weyerhaeuser is making a fair amount of money

19 off this though, isn't it?

20 A. Weyerhaeuser looks at this as an additional

21 revenue stream above our timber activities that we are

22 currently doing.  So, yes, there will be revenue stream

23 from the project once it's built.

24 MR. BRIAN: Okay, thank you.  That's all. 
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1 No further questions.

2 MR. CHAIRMAN: Thank you.  Anymore?

3 MS. ROSS:  No, sir.  No redirect.

4 MR. CHAIRMAN: Board members?

5 EXAMINATION BY THE BOARD

6 DR. KEHAYES: A comment made earlier about

7 the risk of fire, flaming wind turbine blades.  Has

8 Weyerhaeuser considered that risk and have plans should

9 one of these catch on fire and start your timber afire.

10 A. Weyerhaeuser has considered that risk.  I

11 have not personally been involved in vetting that

12 process.  However, we do have internal experts that

13 deal with forest fire fighting on our land everywhere

14 in North Carolina.  And you typically fight a fire from

15 the ground, not from the air.  So we don't see it as

16 being any different.  We would not be limited in how we

17 could access the property for a ground fire

18 suppression.

19 CHAIRMAN:  Okay, if it's okay with everyone

20 we're going to call it a night instead of starting with

21 another witness.  We will meet here tomorrow morning at

22 9:00 a.m.  Same location.  And we will take an hour

23 lunch.  I am predicting it will be close to 12:30 -

24 1:00, with a break in between that time.  We will break
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1 depending on how testimony goes.  So at this time I'm

2 going to recess until tomorrow morning at 9:00 a.m. 

3 We'll see you then.

4 MR. BRIAN:  Mr. Chairman, before we do that

5 can I ask, we have two, three, four, five, six, seven,

6 eight, nine, ten witnesses who cannot be present until

7 after work tomorrow.  These are local citizens, these

8 are you constituents:  Mr. and Mrs. Flynn, Christy

9 LaLonde, David Merchant, James and Ethel Copeland, Liz

10 Alons, Kim and Brian White.  These are -– and I'm

11 concerned that there will not be an opportunity for

12 these people to testify.  And I've been asked to raise

13 the question as to what your plans are.

14 CHAIRMAN:  We're going to continue on into

15 tomorrow night until ten o'clock.

16 MR. BRIAN:  And we still have the problem

17 with Thursday.  Have we made a decision with regard to

18 Thursday?

19 CHAIRMAN:  We have not.

20 MR. BRIAN:  That will be done tomorrow?

21 CHAIRMAN:  Yes.

22 MR. BRIAN:  Okay.  Thank you.

23 (Off the record at 9:40 p.m.)

24

mailto:sgrahamassoc@gmail.com


155

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

STATE OF NORTH CAROLINA )
                              ) C-E-R-T-I-F-I-C-A-T-I-O-N
COUNTY OF PERQUIMANS          )

I certify that the foregoing is a correct

transcript from the record of proceedings in the above-

entitled matter.

Stephanie C. Graham, CVR-M                                           10/12/2016                    
Stephanie C. Graham, CVR-M October 12, 2016
Court Reporter & Notary Public
Notary Public Number:  19940760073
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1 CHAIRMAN:  Chowan County CUP 16-02 is now

2 back in session.  Will the applicant bring forth its

3 next witness.

4 MR. WEBER:  If it may please the Commission,

5 the applicant calls Kendra Kallevig-Childers.  And if I

6 may, while she's taking the stand, if we could pass out

7 the exhibits for her testimony.

8 CLERK:  Mr. Chairman, for the record, Ms.

9 Childers has received the oath.

10 CHAIRMAN:  Thank you.

11 DIRECT EXAMINATION OF KENDRA KALLEVIG-CHILDERS

12 BY MR. WEBER:

13 Q. Good morning Ms. Kallevig-Childers, how are

14 you?

15 A. Good.

16 Q. If you could please state your full name for

17 the Commission.

18 A. Kendra Kallevig-Childers.

19 Q. Tell me where you work.

20 A. I work at DNV-GL.

21 Q. What do you do at DNV-GL?

22 A. I'm a team leader in the environmental and

23 permitting services department.

24 Q. Can you tell the Board why you're here today?
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1 A. I'm here to give my opinion regarding the

2 decommissioning for the project.

3 Q. What do you mean by decommissioning?

4 A. Decommissioning includes the disassembly,

5 removal and disposal of the wind turbines and other

6 components associated with the project.

7 Q. Did your firm, and under your direction,

8 prepare decommissioning plans for the turbines for the

9 Timbermill Wind project?

10 A. Yes, we did.

11 Q. And in forming your opinions in this case did

12 you look at the Chowan County Zoning Ordinance?

13 A. Yes, I did.

14 Q. Now you should have before you a copy of the

15 ordinance in the bound volume to your left; do you see

16 that?

17 A. Yes.

18 Q. And also the Commissioners and you should

19 have the texts of two sections of the zoning ordinance

20 before you.  Do you have those copies?  And that is

21 Section 8.109B(1) and B(7).  Do you have those before

22 you?

23 A. Yes.

24 Q. Did you review these two sections of the
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1 Zoning Ordinance in formulating your opinion?

2 A. Yes, I did.

3 Q. Also, there is a blowup there that talks

4 about the Chowan County Zoning Ordinance Section 3.12I;

5 do you see that?

6 A. Yes.

7 Q. Will you be testifying regarding any of the

8 factors listed?

9 A. Yes, the first factor.

10 Q. And that is public safety?

11 A. Correct.

12 Q. All right.  So we'll come back to those

13 opinions in a minute.  But let's first talk about your

14 background.

15 You have a document before you, which is the

16 first exhibit in your package.  Can you tell me what

17 that document is?

18 A. That's my resume.

19 Q. All right.  Well, we won't take too much time

20 on your experience, but can you give me a little bit of

21 background?  Can you tell me where you went to

22 undergraduate?

23 A. I have a Bachelor's degree in Environmental

24 Studies from the University of Montana.
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1 Q. Did you attend or did you get a master's

2 degree?

3 A. I did.

4 Q. Where was your master's degree from and in

5 what discipline?

6 A. I have a Master's degree in Civil and

7 Environmental Engineering from Stanford University.

8 Q. You mentioned that you work with DNV-GL; is

9 that right?

10 A. That's correct.

11 Q. What is your position with DNV-GL?

12 A. My position is team leader in the

13 environmental and permitting services team.

14 Q. And tell me what you do as a team leader in

15 that division?

16 A. I work on a variety of siting and

17 environmental studies for wind farms and other

18 renewable energy facilities.

19 Q. What types of studies?

20 A. I work on a number of studies including

21 decommissioning plans, sound and shadow flicker

22 analyses, environmental site assessments and also I

23 conduct due diligence in support of project financing.

24 Q. Is this firm a renewable energy consulting

mailto:sgrahamassoc@gmail.com


7

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 firm?

2 A. It is.  DNV-GL is a large international

3 company that works primarily in energy and maritime,

4 including renewable energy.

5 Q. Have you served as a consultant with respect

6 to other wind energy projects?

7 A. I have.

8 Q. How many projects would you estimate?

9 A. I've worked on approximately 100 projects.

10 Q. And could you tell the Commission in how many

11 states you've worked on these?

12 A. I've worked in approximately 20 states and

13 three Canadian provinces.

14 Q. Are decommissioning studies a common

15 component of wind energy project permitting?

16 A. In my experience they are required in about

17 half of the projects.

18 Q. In the course of your work have you been

19 called upon to prepare decommissioning studies in the

20 past?

21 A. I have.

22 Q. Can you give me an example or two?

23 A. I have prepared decommissioning studies for

24 projects in Massachusetts, North Carolina, California,
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1 British Columbia.

2 Q. And can you tell me if all wind energy

3 projects on which you worked require decommissioning

4 studies?

5 A. No, not all projects I've worked on require

6 decommissioning studies.

7 Q. Can you tell us if you believe your firm is

8 well qualified to assist on wind energy projects?

9 A. Yes.

10 Q. Why is that?

11 A. DNV-GL is a leading renewable energy

12 consultancy.  We have worked in some way on a majority

13 of wind projects that have been built in the US.

14 Q. You mentioned that you have prepared

15 decommissioning studies.  Have you also reviewed

16 decommissioning studies prepared by others?

17 A. I have.

18 Q. And in what context would that be if you

19 could tell the Commission.

20 A. While conducting due diligence.  So in

21 reviewing project documentation for projects that are

22 acquiring financing, we review decommissioning studies

23 and other documentation associated with project

24 development.
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1 Q. And where does your firm rank nationally

2 regarding wind energy project consultancy?

3 A. I would say we're a leading consultancy. 

4 Over the past two years we've conducted due diligence

5 for 85 percent of the projects that have been built in

6 the U.S., for example.

7 Q. Given the firm's significant wind energy

8 experience, has the firm developed any tools to assist

9 clients, lenders and such with decommissioning plans?

10 A. We have.  We have developed a model that's

11 based on a methodology that's assumes strong parallels

12 between project construction costs and decommissioning

13 costs due to the very similar types of activities that

14 occur during both project construction and

15 decommissioning.

16 Q. Is this model based only on your firm's wind

17 energy clients?

18 A. This model is based largely on the data we

19 have obtained over many years of conducting due

20 diligence, so through our client data.  Also through

21 our role in construction monitoring and other general

22 industry knowledge.

23 Q. Do the decommissioning plans your firm

24 prepares employ proper industry and leading
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1 methodology?

2 A. Yes.

3 Q. And is the model one of the leading models in

4 the industry?

5 A. Yes.

6 Q. To your knowledge has any of your firm's

7 decommissioning reports ever been rejected by a

8 Commission or a Court?

9 A. No.

10 Q. Did you and DNV-GL staff prepare the

11 decommissioning report for Chowan County contained

12 behind Tab 5 in the Timbermill Application?

13 A. Yes, we did.

14 Q. And that is Exhibit 20, Commissioners, in

15 your packet.

16 Did you and your staff prepare a supplemental

17 decommissioning report for Chowan County that is

18 Exhibit 21 in your packet?

19 A. Yes, we did.

20 Q. Were you qualified and accepted as an expert

21 in decommissioning of wind energy facilities by the

22 Perquimans County Board of Commissioners a few weeks

23 ago?

24 A. Yes.

mailto:sgrahamassoc@gmail.com


11

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 Q. Was there any objection to your

2 qualifications?

3 A. No.

4 Q. Did you in fact testify in that meeting

5 regarding the decommissioning plans for the Timbermill

6 project?

7 A. Yes, I did.

8 MR. WEBER:  Mr. Chairman, I respectfully

9 tender Ms. Kallevig-Childers to this Board as an expert

10 in the field of utility scale wind turbine

11 decommissioning.

12 MR. BRIAN: No objection.

13 CHAIRMAN:  She'll be received.

14 Q. So let's move on into the ordinance and to

15 your reports.

16 MR. WEBER:  I'm sorry, did you say accept?

17 CHAIRMAN:  Received.

18 MR. WEBER:  Okay, thank you.  Sorry about

19 that.

20 Q. Okay, so let's start with Section

21 8.109B(1)(g).  And Commissioners, that is the

22 horizontally landscaped document.  And Ms. Kallevig-

23 Childers I would ask you if you could pull down the

24 board and reveal the board that's behind it if you
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1 don't mind.

2 MR. WEBER:  And, Commissioners, this is

3 essentially what you have in your hand, but it's on the

4 board as well.

5 Q. You understand this to be one of the

6 decommissioning provisions in the Chowan County Wind

7 Energy Facility Zoning Ordinance?

8 A. Yes.

9 Q. Do your decommissioning plans May 20 and

10 August 18, 2016 cover the provisions of (g) in the

11 ordinance?

12 A. Yes, they do.

13 Q. So let's look at these very quickly.  (g)

14 says, Decommissioning plans that describe, number one, 

15 the anticipated life of the wind energy facility.  Does

16 your report mention the anticipated life of the

17 facility?

18 A. Yes, it does.  Our report states the

19 anticipated life of this facility as 20 years.

20 Q. Number two, the estimated decommissioning

21 costs in current dollars.  Does your reports -– do your

22 reports contain the estimated decommissioning costs in

23 current dollars?

24 A. Yes, they do.
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1 Q. What is that number?

2 A. The estimated cost is $7,378,000.

3 Q. The next one is the salvage value of the

4 equipment.  Does your May 20 report discuss the salvage

5 value of the equipment?

6 A. Yes, it does.  The salvage value is estimated

7 to be between 2.8 to 4.2 million dollars.

8 Q. And we'll come back to salvage in a minute. 

9 Let's talk about number four.  The anticipated manner

10 in which the wind energy facility will be

11 decommissioned and the site restored.  Is that covered

12 in your report?

13 A. It is.  The report describes the disassembly,

14 the removal, and disposal of project components.

15 Q. And we'll talk about this again when we move

16 to Section 7.  But in your opinion, based on your

17 analysis and experience, do your reports that you

18 prepared comply with 8.109B(1)(g) of the Chowan County

19 Zoning Ordinance?

20 A. Yes.

21 MR. BRIAN:  Objection.  That's a legal

22 conclusion.

23 CHAIRMAN:  I'm sorry, I couldn't hear the

24 objection.
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1 MR. BRIAN:  I objected on the grounds that

2 she is being asked to state a legal conclusion, rather

3 than stating an opinion.

4 CHAIRMAN:  Could you ask the question again?

5 MR. WEBER:  Yes.  I asked if in her opinion

6 the reports that she prepared comply with this section

7 of the ordinance.  And may I be heard?

8 MR. MORRISON: Yes.

9 MR. WEBER:  I'm simply asking her if her

10 report meets the elements set forth in the ordinance.

11 CHAIRMAN:  Objection overruled.  Proceed.

12 A. Yes.

13 Q. All right.  Let's turn to the second section

14 of the ordinance.

15 MR. WEBER:  And, Commissioners, this is the

16 one that's profile landscape.  Because there is so much

17 text on this I didn't prepare a board for it.  But you

18 have it before you.  Section 8.109B(7) is the second

19 decommissioning provision in the zoning ordinance.  Are

20 you familiar with this section of the ordinance?

21 A. Yes, I am.

22 Q. I won't read this verbatim, but let's go

23 through the section of the ordinance here.  What is

24 section (a) of the B(7) ordinance?
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1 A. Section (a) requires that the wind energy

2 utility owner shall have 12 months to complete

3 decommissioning if no electricity is generated for a

4 continuous period of 12 months.

5 Q. And will this decommissioning plan that

6 you've prepared become effective after a 12 month

7 period if no operation occurs?

8 A. Yes, that's correct.

9 Q. All right.  Let's look at Section (b). 

10 Section (b) says, "Decommissioning shall include

11 removal of wind turbines, buildings, cabling,

12 electrical components, roads and any other associated

13 facilities down to 36 inches below grade."  Did I read

14 that right?

15 A. Yes.

16 Q. Now can you tell the Commission -– can you

17 give a little bit more detail about how your report

18 addresses (b), if it does?

19 Well, let me ask you this; Does it address

20 (b)

21 A. Yes, it does.

22 Q. If you'd tell the Commission how it addresses

23 (b).

24 A. Our report discusses removal of all
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1 underground components.  So the underground cabling

2 down to 36 inches.  Even if the underground cabling

3 were to be buried below 36 inches and could therefore

4 be left in place, we've included the cost to fully

5 remove all of that cabling.  We've also included the

6 costs to remove the wind turbine foundations down to

7 3.5 feet, which is 42 inches, rather than 36 inches.

8 Q. And Section (c) talks about disturbed earth

9 shall be graded and re-seeded unless the landowner

10 requests in writing that the access roads or other land

11 surface areas not be restored.  Does your report cover

12 this section?

13 A. Yes, it does.

14 Q. In decommissioning is it possible that a

15 landowner may wish for roads to remain rather than be

16 returned to their prior state?

17 A. Yes.  It's probably quite likely that

18 landowners would prefer some of the roads to be left in

19 place.  However, we have included the costs to

20 decommission all of the roads.

21 Q. Now the last section talks about a cash bond

22 to cover the decommissioning costs.  Your report, I

23 guess, doesn't cover a cash bond?

24 A. No.
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1 Q. Were you here, and did you listen to the

2 testimony of Mr. Giecek?

3 A. Yes, I did.

4 Q. And did he testify regarding a cash bond?

5 A. Yes.  Mr. Giecek testified that Timbermill

6 has committed to providing this cash bond.

7 Q. All right.  So real quickly I'd like to

8 compare the two documents that the Commission has.  One

9 is the horizontal and one is the profile.  Section (g)

10 talks about the salvage value of the equipment; do you

11 see that?

12 A. Yes.

13 Q. And I think you testified that your May 20

14 report includes salvage value discussion?

15 A. Yes, it does.

16 Q. The Section B(7)(d) does not talk about

17 salvage?  Do your reports, and including your

18 supplemental report, do they include salvage value as a

19 net, or in other words, a deduction, from the total

20 decommissioning costs?

21 A. No.  The August report discusses the salvage

22 value without any reductions due to salvage value.

23 Q. If I could get you to say that one more time. 

24 And turn that board over and put it vertically.
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1 So I think you testified that the total

2 decommissioning costs estimated in your report is

3 $7.378 million dollars; is that right?

4 A. Yes, that's correct.

5 Q. Now if the equipment were to be salvaged,

6 then that cost would be netted out of the total

7 decommissioning costs; is that right?

8 A. Yes, that's correct.

9 Q. Now the ordinance requires cables to be

10 removed up to 36 inches underground, correct?

11 A. That is correct.

12 Q. Now the cables are, for example, 42 inches

13 underground.  Those cables wouldn't need to be removed,

14 right?

15 A. They would not need be removed.

16 Q. And that would be -- that cost could be

17 netted out of the total decommissioning costs?

18 A. Yes, that's correct.

19 Q. Now if a landowner or series of landowners

20 said, we want to keep our roads, then that cost could

21 be netted out of the decommissioning cost; is that

22 right?

23 A. Yes, that's correct.

24 Q. So the actual decommissioning costs for this
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1 project would be the total amount of 7,378,000 minus

2 salvage value, minus cables under 36 inches and minus

3 roads that the owners want to keep; is that fair?

4 A. Yes, that's correct.

5 Q. So the actual decommissioning cost of the

6 project could be significantly less than the 7.378

7 million dollars?

8 A. Yes, it could.

9 Q. But for the Commissioners, can you tell us

10 what the total decommissioning costs that your

11 decommissioning reports actually contemplate?

12 A. Our August report includes a decommissioning

13 cost of 7,378,000, which for the reasons discussed with

14 regards to this Board is quite conservative and is

15 likely that actual decommissioning costs could be

16 significantly lower than that 7.4 million dollars.

17 Q. Now let's talk about reassessing this cost

18 over time.  I think you indicated that the anticipated

19 life of the facility in your report is 20 years?

20 A. That's correct.

21 Q. When would you believe it would be best to

22 reassess the total decommissioning costs?

23 A. The reassessment of decommissioning costs

24 will be most accurate the closer you get to that 20
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1 year lifetime of the project.

2 Q. Would it make sense to reassess the

3 decommissioning costs every year?

4 A. No.

5 Q. Why is that?

6 A. There's going to be much more certainty about

7 the costs the closer you get to 20 years.  It probably

8 doesn't add much to look at those costs every year.  It

9 would make more sense to look at them every several

10 years.

11 Q. What would be a logical time frame?

12 A. I think five years would be much more logical

13 than every year, for example.

14 Q. So looking at Section 8.109B(7) that we went

15 through.  In your opinion based on your analysis and

16 experience, do your decommissioning plans cover Section

17 B(7)(a)

18 A. Yes.

19 MR. BRIAN:  Same objection.

20 CHAIRMAN:  Overruled.

21 A. Yes.

22 Q. And my final set of questions, very short. 

23 If you could put the general section of the ordinance

24 back up.
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1 You indicated that you have testimony

2 regarding public safety.  How would your

3 decommissioning plans relate to public safety, if at

4 all?

5 A. The decommissioning plans support public

6 safety because they ensure that if the project is not

7 operating for a period of 12 months that the project

8 will be appropriately decommissioned and will therefore

9 not be left in a condition that it could pose problems

10 related to public safety.

11 Q. All right.  So in your opinion if the

12 decommissioning plans and the cash bond is used in

13 decommissioning the project, would the decommissioning

14 impose a risk to public safety?

15 A. No.

16 Q. Thank you.  That's all I have.  Thank you

17 Commissioners.

18 CROSS-EXAMINATION BY MR. BRIAN

19 Q. Ms. Childers, does Apex -- do you know, does

20 Apex run these projects for the life of the project or

21 do they sell them off to somebody else to run them

22 after they've built them?

23 A. I don't know.

24 Q. So do we know that Apex is actually going to
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1 be the company that decommissions this project?

2 A. I don't know the answer to that.

3 Q. When the project is decommissioned the

4 salvage material, what is that?  Does that consist of

5 hazardous waste to a certain extent, the engines and

6 the other electronic devices?

7 A. There is a small amount of hazardous waste. 

8 There are lubricants and oil.  There are some things

9 that would be disposed of properly based on what type

10 of material it is.  There are different classifications

11 for waste, and it's disposed of in different ways.

12 Q. How many reports have you done where the wind

13 facility was actually decommissioned?

14 A. None.  There have been no modern wind

15 projects in the U.S. decommissioned to my knowledge.

16 Q. So this has never actually happened; is that

17 what you're saying?

18 A. To my knowledge, no.

19 Q. Do you know what the lubricants that is used

20 in the turbine is or what its components are?

21 A. I'm not familiar with the exact chemicals

22 that might be in that particular turbine.

23 Q. Does your report contain any provision that

24 relates to remediation of hazardous waste
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1 contamination, if that occurs in the decommissioning

2 process?

3 A. No.  But similar to construction,

4 construction contractors are typically required to have

5 plans in place for the remediation of any spills that

6 occur.  So that would be the responsibility of the

7 contractor, just like contractors have many

8 responsibilities with regards to health and safety

9 during their work.  So that would be handled in that

10 way.

11 Q. In North Carolina we've learned, sadly, that

12 the contractor doesn't always have plans for that.  And

13 I'm wondering if your report covers that -- covers that

14 contingency?

15 A. No.

16 Q. All right, you don't know what kind of fluids

17 are used in the turbine?

18 A. No.

19 Q. Do you know how much is used in each turbine?

20 A. I don't have those numbers in front of me. 

21 Those are inputs to our decommissioning model.  Which

22 there's a large amount of data that's used.  I would

23 have to go back and look very specifically.  We made

24 assumptions about the amount of such materials because
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1 we have to cost out how much of those materials will

2 need to be removed from the turbines and the site and

3 disposed of.  But I don't have that in front of me.

4 Q. Now it's been testified several times during

5 this proceeding that nobody knows exactly which turbine

6 is going to be used here.  Did you do a decommissioning

7 report for each of them?

8 A. We considered the -– let me make sure I have

9 it correct.  We considered the largest turbine under

10 consideration, because that turbine would have the

11 highest decommissioning cost.  So to be conservative,

12 we considered the turbine that would have the highest

13 cost associated with it.

14 Q. Well, now is it the turbine that is the

15 largest at the facility that will necessarily have the

16 highest decommissioning costs; or is it the turbine

17 that has the most complexity and the most hazardous

18 waste associated with it?

19 A. In this case it would be the largest turbine. 

20 We considered a turbine that has five tower sections,

21 for example.  So that takes more time in disassembly

22 and removal.  Longer blades would require more

23 transportation away from the site.  So those are the

24 key drivers in the cost.  And so that's what we
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1 considered in order to come up with the costs that was

2 as conservative as possible.

3 Q. But you didn't have anything to cover

4 remediation if there was contamination?

5 A. That is not covered by our decommissioning

6 model.

7 Q. Thank you.  You received a number of

8 questions about the length of the project's expected

9 life span of 20 years; is that correct?

10 A. That is correct.

11 Q. Has there ever been a retrofit for projects

12 in North America?

13 A. There has been.

14 Q. Where?

15 A. The one I'm most familiar with is the

16 Altamont Pass area in California.  That's a very old

17 project, some of the oldest wind turbines in the

18 country.  Very small turbines from the '70s and '80s. 

19 And currently they are in the process of repowering

20 that project.

21 MR. MORRISON: Excuse me.  For the benefit of

22 the audience and the Commissioners, could you define

23 "retrofit"?  What are we talking about here?

24 Q. What I understand it to mean is that at the
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1 end of that 20 year life or somewhere in there, they

2 upgrade the equipment and install new equipment.

3 A. Yes, that's my understanding.

4 Q. So it happened in Altamont Pass, California?

5 A. Yes, it's in progress, to my knowledge.

6 Q. And there is no project that has turbines as

7 large as this project in the United States, right?

8 A. Not currently.

9 Q. So is it fair to say that there has been no

10 retrofitting project like this undertaken?

11 A. There has not been a retrofit of a project

12 with turbines the size that are proposed for this

13 project.

14 Q. Okay.  One thing you said was that

15 decommissioning would commence if there was no –-

16 nothing -– I think you used the words nothing happened

17 for 12 months.  Can you define nothing?

18 A. The ordinance defines this to be if no

19 electricity is generated for a continuous period of 12

20 months.

21 Q. So you understand that to mean no electricity

22 of any kind or nature whatsoever for a continuous

23 period of 12 months; is that correct?

24 A. That's my –-
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1 Q. Is that your understanding?

2 A. That's my understanding.

3 Q. So is it your understanding that after six

4 months if there was one watt of electricity generated,

5 would that interrupt -- in your understanding, would

6 that interrupt the need for decommissioning?

7 A. I would expect so.  That would not be

8 continuous if there was electricity generated at six

9 months.

10 Q. So they could actually keep this going for a

11 long time without operating if they would just generate

12 small amounts of electricity just to keep it alive; is

13 that a fair statement?

14 MR. WEBER:  Objection.  Calls for

15 speculation.

16 MR. BRIAN:  She didn't answer.

17 MR. MORRISON:  She should answer.

18 CHAIRMAN:  Yes, answer the question.

19 A. Yeah, hypothetically I think that's true. 

20 Although I don't think that would be something that a

21 wind farm operator would choose to do.

22 Q. Now you said that all the cables to 36 inches

23 below grade would be removed because that's what the

24 ordinance requires; is that correct?
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1 A. That's correct.

2 Q. I believe Mr. Butler testified about the

3 cabling and basically that's why all the cables are

4 going to be 42 inches below grade; is that correct?

5 A. That's correct.

6 Q. So is it fair to say that none of the cables

7 are going to be removed?

8 A. I don't know if the cables will be removed or

9 not.  What we have included in our costs is the cost to

10 remove those cables.

11 Q. So you've assumed they will be removed?

12 A. We've assumed that to be more conservative in

13 our cost assumptions.

14 Q. Okay.  All right.  I just wanted to be clear

15 about that.

16 The salvage cost that's used is somewhat

17 confusing to me.  The salvage cost, where does the

18 salvage cost go?  Who gets the salvage?  Is that

19 something that goes to the county or does that go to

20 the company that is doing the decommissioning?

21 A. I don't know the answer to that.

22 Q. Okay, fair enough.  You've estimated a 20

23 year life on these turbines.  Do you know what the

24 oldest turbine that is still operating is that you've
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1 worked on?

2 A. I don't.

3 Q. When you were talking about the 20 year life

4 in the report you suggested that -– your report calls

5 for reassessments of the amount every five years; is

6 that correct?

7 A. I don't think our report calls out a

8 particular time frame for reassessment.  I can look up

9 exactly what we say about reassessment.

10 Q. If you would.

11 A. From page 21 of our August report, DNV-GL

12 recommends that the net costs of decommissioning be

13 reviewed closer to the end of the operating period (2

14 to 4 years prior to the end of operations) when better

15 visibility on these factors would be possible.

16 Q. So maybe I misunderstood your testimony.  I

17 thought you testified here today that you would

18 reassess these every five years.

19 A. If the county is interested in having these

20 costs reassessed, in my opinion it would be more

21 reasonable to assess them every five years for example,

22 rather than every year.  Because I don't think there

23 would be much value in reassessing these costs every

24 year.
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1 Q. Okay.  Well, nobody suggested every year, did

2 they?

3 A. Is that a question?

4 Q. Yes.  Did anybody suggest that they be

5 reassessed every year?

6 A. Not to my knowledge.

7 Q. Okay.  But you testified that they ought to

8 be looked at every five years?

9 A. I think that would be a reasonable time

10 period after which to assess the decommissioning costs.

11 Q. Okay.  And the reason for reassessing is to

12 deal with inflation, right?

13 A. Inflation and any costs change.  We have

14 estimated the decommissioning costs in today's dollars. 

15 So there's inflation, equipment costs may change, labor

16 costs may change over the life of the project.

17 CHAIRMAN:  Ms. Childers, if you would move

18 that mic a little closer.

19 Q. All right.  So the purpose of reassessing is

20 to take into account changes in costs that may happen

21 over time, because it's apparently difficult to

22 guesstimate what something is going to cost 20 years in

23 the future; is that fair?

24 A. Yes.
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1 Q. Thank you.  Now is there any requirement,

2 that you're aware of, to reassess the bond every time

3 the costs are reassessed?

4 A. Not to my knowledge.

5 Q. So what happens -– do you know what happens

6 at the end of 20 years if the bond is not adequate to

7 cover the costs of decommissioning and the owner at

8 that time fails to decommission?

9 A. I don't know.  What I do know is we made a

10 number of conservative assumptions.  So we believe that

11 the decommissioning amount of $7,378,000 is likely to

12 be an overestimate of what the actual decommissioning

13 costs will be.

14 Q. But you don't actually know because you've

15 never decommissioned one, right?

16 A. Decommissioning costs are based on

17 construction costs.  We have a very good understanding

18 of construction costs in the industry and of costs of

19 the activities that would be involved in

20 decommissioning.  To my knowledge, no one has

21 decommissioned a modern wind project.

22 Q. Right.  So I want to talk about the

23 construction costs connection.  Which basically, as I

24 understand you, what you're saying is is that you
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1 estimated the decommissioning costs to be essentially

2 the same as it would cost to construct; is that

3 correct?

4 A. That's not correct.  I wouldn't say we say

5 this is what it costs to construct a project of this

6 size, therefore this is what it costs to decommission

7 it.  The model we use includes many, many variables,

8 including equipment rental, labor, various types –

9 different types of equipment, transportation, disposal. 

10 So it includes many of the same parameters as project

11 construction.  But we consider them a little

12 differently based on the way that decommissioning would

13 occur as compared to construction.

14 Q. All right.  I appreciate your -- you made

15 your point about the simplicity issue.  So what you do

16 is you take the construction costs and you run it

17 through your model, which had various factors and at

18 the end you come up with a number; is that correct?

19 A. I guess that's a very simple way to describe

20 what we do.

21 Q. And the components of your model are

22 essentially the same or are almost the same as what a

23 construction project would be like, transportation and

24 things?
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1 A. They are similar, yes.

2 Q. Okay.  Does you model have an inflation rate

3 built into it?

4 A. No.  As stated in our reports, we modeled the

5 decommissioning costs in today's dollars.  We are not

6 economists, so we do not make any assumptions related

7 to long-term inflation.

8 Q. So if the cost of decommissioning actually is

9 10 million dollars and the owner at the time chooses to

10 default or for other reasons there's a default, what

11 covers the difference between the 7.3 million dollars

12 bond and the 10 million dollars; the people of Chowan

13 County?

14 A. I don't know the answer to that question.

15 Q. During the decommissioning process will the

16 turbines be lit?  Will they be lighted at night while

17 they're being torn down?

18 A. They would be lit per FAA regulations in the

19 same way that they are when they are operational.

20 Q. Well, do you know if they are otherwise lit? 

21 You wouldn't know because there's never been one

22 decommissioned; correct?

23 A. I'm not sure of the details of how lighting

24 would work should work need to happen at night or for

mailto:sgrahamassoc@gmail.com


34

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 other reasons require light during that process.

2 Q. Okay.  So you don't know, that's fine.  I

3 just want to make sure I understand.

4 Your decommissioning report -– it sounds like

5 the decommissioning report is less a report on how to

6 decommission than it is on how much it's going to cost

7 to decommission; is that a fair statement?

8 A. Our decommissioning report includes both our

9 cost estimate to decommission and a description of the

10 activities that would occur during decommission.

11 Q. But it's not a detailed plan for

12 decommissioning?

13 A. It does not detail every activity involved in

14 decommissioning.

15 Q. Who has the report for that plan?

16 A. I would expect at the time the project is

17 decommissioned there would be bids from contractors who

18 would be engaged in the work would who would detail

19 their methodology for disassembling the turbines,

20 hauling the materials away from the site, et cetera.

21 Q. Okay.  You said that you were here to testify

22 to the factors relating to public safety.  What kinds

23 of problems do you -– if there's never been a -– do we

24 know what kind of problems would be posed -– excuse me. 
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1 Let me back up.

2 Do we know what kind of threats to public

3 safety are posed by the decommissioning process if no

4 one has ever decommissioned a wind facility?

5 A. So if I could explain a bit more what I mean

6 by the decommissioning plan supporting public safety.

7 Q. Well, answer my question first and then you

8 can explain your answer.

9 A. Could you repeat your question?

10 Q. Do we know what kinds of threats may be posed

11 to public safety by the decommissioning process if no

12 wind turbine has ever been decommissioned?

13 A. We would expect those risks to be very

14 similar to risks posed during project construction.

15 Q. Okay.  But you don't actually know because

16 nobody has ever done one, right?

17 A. I think we do know.  I think there are

18 typical construction risks related to working around

19 heavy equipment, working at height.  Working with

20 equipment, those are the sorts of risks we would

21 imagine.

22 Q. All right.  So your risks that you're

23 speculating against here are risks that are primarily

24 associated with the process of tearing things down; is
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1 that correct?

2 A. They would be associated with the activities

3 and equipment used during decommissioning activities.

4 Q. Which you say is essentially the same as

5 what's used during construction; is that correct?

6 A. Yes, it's very similar.

7 Q. But nobody has ever decommissioned one, so we

8 don't really know equipment they will be using, do we?

9 A. No one has decommissioned a wind project of

10 this type.

11 Q. Okay.  Now you said you wanted to explain

12 something.  Do you want to explain it?

13 A. No.

14 MR. BRIAN:  Okay.  I think that's all the

15 questions I have at this time.

16 MR. WEBER:  Very quickly.

17 (Discussion re: microphones.)

18 MR. WEBER:  I don't think that I moved to

19 admit Exhibits 19, 20 and 21; I'd like to do that.

20 CHAIRMAN:  Received.

21 MR. WEBER:  And just five or six quick

22 questions.

23 REDIRECT EXAMINATION BY MR. WEBER

24 Q. Mr. Brian asked a question that I tried to
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1 take down that said -- he said, it is difficult to

2 guesstimate decommissioning costs over the long-term. 

3 Is your report a guesstimate?

4 A. No.

5 Q. Is it based on a model that is as accurate as

6 you feel it can be at this time?

7 A. Yes.  We feel confident that our model uses

8 the best available data and is accurate as can be.  I

9 would not in anyway characterize it as a guesstimate.

10 Q. You've testified that some of the parameters

11 in the model are similar to construction costs?

12 A. That's correct.

13 Q. Are there other parameters that would not be

14 construction costs in the models, such as disposal?

15 A. Yes.  So we include disposal costs for

16 different classes of waste.  That's not something that

17 would necessarily be part of construction costs.

18 Q. All right.  And if you could look back at the

19 horizontal.  And Section (g) says, number 2, the

20 estimated decommissioning costs in current dollars. 

21 Does the ordinance require the decommissioning costs to

22 be based on inflation?

23 A. No.

24 Q. Does your decommissioning plan deal with
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1 current dollars?

2 A. Yes, it does.

3 Q. And you're familiar with the ordinance we've

4 gone through today with respect to decommissioning. 

5 Does the ordinance require a detailed decommissioning

6 plan?

7 A. No, it doesn't.

8 Q. And I believe, as you said, you believe that

9 your reports comply with the decommissioning aspect of

10 the ordinance?

11 A. Yes, I do.

12 MR. WEBER:  Thank you, Mr. Chairman.  That's

13 all I have.

14 CHAIRMAN:  Thank you.

15 RECROSS-EXAMINATION BY MR. BRIAN

16 Q. Ms. Childers, is it?  I want to get to this

17 question of estimates.  So this is an estimate based on

18 your best information that you had to run through your

19 model to try to determine what it would cost to

20 decommission this thing; is that correct?

21 A. That's correct.

22 Q. And there has never been one decommissioned,

23 so you really don't have anything to compare it to,

24 correct?
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1 A. There has never been a wind project of this

2 type decommissioned.

3 MR. BRIAN:  That's all I have.  Thank you. 

4 Wait a minute.

5 Q. Do you do any other types of decommissioning

6 models?  What other type –-

7 CHAIRMAN:  Is this redirect?

8 MR. BRIAN:  It's recross.

9 CHAIRMAN:  Was that brought up on redirect?

10 MR. BRIAN:  I'm asking her that question.  I

11 can't recall whether she addressed it or not.  She

12 testified at length in her original testimony about it.

13 MR. WEBER:  This appears to be outside of the

14 redirect and recross.

15 MR. BRIAN:  Okay.  I understand what you're

16 saying.  It's beyond the scope of redirect; is that

17 your point?  Okay.  Thank you.

18 CHAIRMAN:  Commissioners, do you have any

19 questions?

20 EXAMINATION BY THE BOARD

21 DR. LAWRENCE: Is there a reason why we can't

22 just make a statement that you will remove underground

23 cables, period, as opposed to you're going to remove it

24 at 36 inches, which by law -– that takes care of if you
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1 bury the cable at 42 inches and 20 years down the road

2 we won't be here.  I don't know.  I hopefully will. 

3 But anyway, long story short, why can't we -– because

4 legally what's in front of you is what we have to deal

5 with.  You were saying 36 inches.  So if it's 42 inches

6 I don't have any basis to deal with it because in 20

7 years from now -– what's wrong with just making a

8 statement saying that you will remove underground or

9 buried cables, period?

10 A. I think that's probably a question to Apex. 

11 We prepared the report assuming that they would be

12 removed so that we could include those costs, which led

13 to a higher decommissioning estimate.  But I'm not sure

14 what agreement or what plans Apex has with regards to

15 their underground cable.

16 DR. LAWRENCE:  Well, that's just a concern I

17 have.

18 MR. MITCHENER:  When the decommissioning

19 process begins, is there any state or federal agency

20 that would oversee this to certify that it's being done

21 up to standards of 20 years from now, that nothing has

22 been left unaddressed?  I can see that if there's not

23 such an agency, whether intentional or not, the builder

24 might not take down the job and there may be
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1 unaddressed issues.  How is that to be dealt with

2 without the County incurring additional expense?

3 A. To my knowledge there's no agency that

4 particularly regulates decommissioning activities.  The

5 activities during decommissioning would have to comply

6 with any required permits related to their activities,

7 say storm water and erosion control.  And those issues

8 would fall under typical construction type permits and

9 measures.  OSHA safety requirements would apply.  I

10 don't know of any requirements related to

11 decommissioning as a whole.

12 MR. MITCHENER:  So basically then because no

13 projects have been decommissioned, within current

14 memory, this is really all uncharted territory?

15 A. There haven't been projects decommissioned,

16 but there's a lot of experience in building the

17 projects which involves very similar activities:

18 opening the turbines up, taking the turbines away,

19 transporting turbine materials to and from the wind

20 farm site.  Those are activities that are very well

21 known and very commonly performed in association with

22 those projects.  And they would be very similar when

23 decommissioning.

24 MR. MITCHENER:  I'd like to get back to the
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1 question of electricity over the 12 month period.  What

2 if a natural event occurs such that an electrical storm

3 or however it happens, hits the lines and there's a

4 surge of electrical activity.  The company says it

5 didn't come from us.  Others say, okay, it's an act of

6 God.  But in any event we're going to interpret it as

7 an interruption; it's an electrical activity, da, da

8 da.  How is that conflict mediated if that occurs.

9 A. Do you mean if the project is not generating

10 power?

11 MR. MITCHENER:  I mean if it's into 12 months

12 of decommissioning and say six months into it there's

13 an electrical event.  And the builder says, we didn't

14 do it, so they want to continue.  Somebody else has a

15 different take on it.  As I see it now there's no way

16 to mediate that?

17 A. I'm not entirely sure, but wind projects have

18 highly sophisticated software management systems that

19 can indicate whether or not a turbine has produced

20 electricity.

21 MR. MITCHENER:  So in other words you're

22 saying the state of the art is such that no matter what

23 mother nature does, the electricity will actually come

24 from activity of the builder and not from mother nature
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1 in the cables that service the project, the farm?

2 A. I'm not sure I –-

3 MR. MORRISON: Excuse me, Commissioner.  I

4 believe that question may be well addressed to other

5 witnesses.  Her expertise is in decommissioning.  And I

6 think that would perhaps be better addressed to

7 operational witnesses, how it operated.  If you know,

8 ma'am, during decommissioning, which is all you're

9 testifying about; correct?

10 A. That's correct.

11 MR. MORRISON: Can you answer that question

12 relative to decommissioning?  If you can, please do so. 

13 If you can't, tell us you can't.

14 A. No, I can't answer that question.

15 MR. MORRISON: Thank you.

16 DR. KEHAYES: The decommissioning costs

17 you've got of $7,378,000, that's today's costs?

18 A. That's correct.

19 DR. KEHAYES: And that's what the bond will

20 be.  We well know that 20 years from now who knows what

21 it will be.  What's our mechanism for adjusting the

22 bond?  Is there one or is it a one time deal where we

23 guess right now what it will be 20 years from now. 

24 We're getting an estimate of the decommissioning today.
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1 A. That's correct.

2 DR. KEHAYES: But the bill's going to come

3 due, according to your papers, 20 years from now?  I

4 would suggest that seven million dollars 20 years from

5 now probably wouldn't touch the cost of

6 decommissioning, would it?

7 A. I don't know what the cost will be in 20

8 years.

9 DR. KEHAYES: But you're allowed to

10 guesstimate at this time?  I mean I don't know any

11 contract that we would make with anyone to do something

12 in the future that we would set at today's dollar

13 values and say in 20 years from now that's now much

14 money we've got to pay for this project.  Am I missing

15 something?

16 MR. MORRISON: If I may assist, that's an

17 appropriate question, Commissioner.  The evidence

18 before you is what Apex suggests that cost should be

19 for the bond.  The bond should be in that amount.  It's

20 up to you, using your common sense and the evidence

21 presented in this hearing, as to whether or not that is

22 accurate.

23 You have testified in your opinion that it is

24 accurate; is that correct?
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1 A. It's my opinion that the cost in 2016 dollars

2 is approximately 7.4 million dollars.  I don't have an

3 opinion as to the cost in 20 years.  However, we have

4 made a number of conservative assumptions.  And it's

5 very likely that there were will be salvage value or as

6 we move into the future it's also increasingly likely

7 that there will be a secondary market for wind turbine

8 components that may be used elsewhere and that

9 recycling will be available for far more components

10 than are available today.

11 MR. MORRISON: All right.

12 MR. BRIAN:  I'd like to object on lack of

13 foundation.

14 MR. MORRISON: Okay.  Thank you.  All right. 

15 Commissioner, you asked about was there an adjustment

16 mechanism.  You can put conditions -- if you were to

17 grant this project, you could put conditions on the

18 bond that it would be reevaluated within a certain

19 time.

20 DR. KEHAYES: So those conditions could go

21 to the bond that no matter what the cost of

22 decommissioning 20 years from now Chowan County will

23 not in any way shape or form incur additional cost?

24 MR. MORRISON: You can cover that when you
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1 bond them, yes.  You have to have some basis for the

2 bond.  You can't just pick a figure out of the air. 

3 You could have a formula based on facts that could

4 adjust the bond going forward on some yearly basis or

5 some other time limitation.

6 DR. KEHAYES: But a lot of the costs are

7 determined by present construction costs, similar to

8 putting them up is bringing them down.

9 So should Apex continue in the business of

10 building wind turbines you would have current costs,

11 construction costs?

12 A. Yes.  We expect that we will continue to

13 gather new data.

14 DR. KEHAYES: So I was going to ask, what

15 would be the cost of reassessing the deconstruction,

16 decommissioning costs?  If you have an ongoing

17 manufacturing and construction you would have current

18 costs.  So you would be able to every year or two years

19 you'd be able to say, this is what it costs us today to

20 put these up.  We can therefore determine the

21 decommissioning costs; and also salvage value and that

22 sort of thing.  You're intimating that there may be --

23 there may be salvage value at that time.  So my point

24 is I don't want to have my taxes go up X number of
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1 years when these come down because there's not enough

2 money to take them down.

3 How do we do that?  I'm open to financial

4 suggestions.

5 MR. BONNER:  My question is, the decommission

6 of this project, does it exceed the parameters of our

7 County Ordinance based on what your report says?  Would

8 you say that it exceeds the requirement of our County

9 Ordinance?  I know you mentioned about 36 inches and 42

10 inches underground cable.  So our ordinance did not

11 require that?

12 A. It did not.  I would say in that way it does

13 exceed.  There are additional costs associated with

14 removing a foundation down to 42 inches as opposed to

15 36 inches, which is what we've done.

16 MR. BONNER:  In the model that you used the

17 decommissioning of this project is based on how it is

18 constructed and disassembly, taking down, based on the

19 way it is constructed; is that right.

20 A. That's the basis for our assumptions.  I

21 mean, it's a little bit different.  For example, we

22 expect that the turbines can be disassembled a bit

23 faster than they are assembled.  Especially if they are

24 going to be disposed of.  There's less care, probably,
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1 so that can be done a bit faster.  So it will be a

2 little less costly to disassemble it than to assemble

3 it, for example.  So we adjust our assumptions based on

4 the specifics of how decommissioning would occur.

5 MR. BONNER:  So in the decommissioning of

6 this project, the cost over a 20 year period could go

7 up or it could come down; is that fair to say?

8 A. It's possible.

9 DR. KEHAYES: That'll never happen.

10 MR. MITCHENER:  The EPA from time to time, in

11 the question of hazardous materials, ingredients,

12 whether we talk about fish and wildlife or other parts

13 of life, to your knowledge in the construction of

14 turbines are there any materials used in the current

15 situation that if they were to be relocated elsewhere

16 they would be considered hazardous, not to be put in

17 landfills and things of that nature?

18 A. Yes.  There are lubricant fuels, there's oil

19 involved in the turbine components.  So those are

20 required to be stored and transported in line with

21 federal requirements.  So they would of course be

22 treated differently in transport and handling and

23 disposal, then say inert metal or wood materials.

24 MR. MITCHENER:  So the same thing another
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1 way, federal standards as they exist we think are

2 adequate to cover whatever materials, lubricants, and

3 so forth may be used in wind turbines?

4 A. I believe so.

5 CHAIRMAN:  Thank you, ma'am.  Your next

6 witness.

7 MR. BRIAN:  I'm sorry.  What did you say, Mr.

8 Chairman?

9 CHAIRMAN:  Next witness.

10 MR. BRIAN:  We can't hear you either.

11 CHAIRMAN:  I'm sorry.  Can you hear me now?

12 MR. BRIAN:  Yes.

13 MR. CAMPEN:  Apex calls Mark Bastasch.

14 CHAIRMAN:  Calls who?

15 MR. CAMPEN:  Mark Bastasch.

16 CLERK:  For the record, Mr. Bastasch has

17 received his oath.

18 MR. CAMPEN:  Ms. Ross is passing out a

19 package of exhibits for Mr. Bastasch.  But while we're

20 waiting for that -- please go ahead.

21 DIRECT EXAMINATION OF MARK BASTASCH BY MR. CAMPEN

22 Q. Could you state your full name for the

23 record, sir?

24 A. Mark Bastasch.
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1 Q. And where do you work?

2 A. CH2M.

3 Q. What do you do at CH2M?

4 A. I'm a principal engineer at CH2M, and I work

5 on analyses of infrastructure projects, including

6 energy projects, both in the field of acoustics and

7 well as flicker in the wind industry.

8 Q. What is CH2M?

9 A. We're an engineering consulting firm.

10 Q. Would you tell the Board why you're here this

11 morning?

12 A. I'm here to discuss the results of our shadow

13 flicker and acoustical analysis.

14 Q. I'll direct your attention to Timbermill

15 Exhibit 6 in your package, and ask you if you can

16 identify, or do you recognize that document?

17 A. Yes.  This is the development standards in

18 the county ordinance.

19 Q. And which, if any of these, will your

20 testimony address?

21 A. B(5) Sound and Shadow Flicker.

22 Q. Let's talk something about your background,

23 Mr. Bastasch.  Your position at CH2M again?

24 A. I'm a principal engineer with CH2M.
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1 Q. And how long have you been --

2 MR. BRIAN:  Excuse me, Mr. Chairman.  I'm

3 sorry to interrupt.  I don't mean to interrupt.  I

4 cannot hear you.  And you seem to be -- and it's not

5 because you're not loud enough.  It's because you're

6 moving in some sense, like pushing away or something.

7 MR. CAMPEN:  Let me try this.

8 MR. BRIAN:  That's better.

9 MR. CAMPEN:  Does that sound better?

10 MR. BRIAN:  Yes.

11 Q. How long have you been employed at CH2M?

12 A. Approximately 18 years.

13 Q. In what areas do you concentrate your work?

14 A. Acoustics and flicker in the renewable energy

15 industry.

16 Q. And do you have a college degree?

17 A. I do.  I've got a Bachelors in Environmental

18 Engineering.

19 Q. And do you have any other degrees?

20 A. I also have a Masters in Environmental

21 Engineering.

22 Q. Do you hold any professional licenses that

23 are pertinent to your testimony?

24 A. I am a professionally licensed acoustical
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1 engineer in the State of Oregon.  I'm a professionally

2 licensed civil engineer in the State of Oregon, and a

3 professionally licensed environmental engineer in the

4 State of Oregon.

5 Q. Mr. Bastasch, have you had occasion to become

6 involved with the governmental body in Oregon that

7 licenses professional acoustical engineers?

8 A. I have.  I was appointed to the group that

9 administer -- that develops and grades the acoustical

10 PE exam.

11 Q. Behind Tab 11 in the package of exhibits

12 before you is a document that's been marked for

13 identification as Timbermill Exhibit 11.  Would you

14 turn to that, and do you recognize that?

15 A. I do.  This is a copy of my resume.

16 Q. And is Timbermill Exhibit 11 an accurate

17 representation of your professional background?

18 A. It is.

19 Q. In the course of your work have you been

20 called upon to evaluate the sound from utility scale

21 wind energy projects?

22 A. I have.

23 Q. Is that a regular part of your work?

24 A. It is.
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1 Q. And for how many wind projects would you

2 estimate you have conducted acoustical analyses?

3 A. Well over 30.

4 Q. In how many states?

5 A. Over a dozen.

6 Q. How many megawatts of wind energy does that

7 part of your work represent?

8 A. It's probably on the order of 5,000

9 megawatts.

10 Q. Have you evaluated power generation projects

11 that employ sources other than wind?

12 A. Yes.  We work on gas fired, natural gas fired

13 mines, simple cycle power plants.  I've worked on other

14 fossil fuel power plants, whether it be coal or oil

15 fired, or diesel as well.  So a variety of power

16 industries.

17 Q. What methodology do you employ when

18 performing these acoustical studies?

19 A. We look at the site layouts.  We incorporate

20 the vendor information per their specifications for the

21 various pieces of equipment.  We utilize acoustical

22 models, primarily based on international standards, the

23 ISO Model 9613, and then develop a series of

24 predictions based on all those tools.
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1 Q. You used the term "ISO".  Can you describe

2 for the Board what ISO stands for and the significance?

3 A. ISO is the International Organization for

4 Standards.  And they have developed several protocols,

5 one in particular for the propagation of sound

6 outdoors.

7 Q. And did your work in the other projects

8 you've described use the same methodology that you have

9 applied for the Timbermill project?

10 A. Yes.

11 Q. And are these methodologies generally

12 accepted in the industry?

13 A. Yes, these are standard means and methods.

14 Q. And those methodologies allow you to

15 calculate and anticipate an amount of sound at various

16 points on a map or a project site; is that correct?

17 A. That's correct.

18 Q. How is sound typically measured?

19 A. It's typically measured in the A-Wave scale,

20 dBA.

21 Q. Is that also commonly referred to as

22 decibels?

23 A. Correct.

24 Q. And that's how the ordinance here in Chowan
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1 County addresses audible sound; is that correct?

2 A. Correct.

3 Q. And it looks at audible sound -- the

4 standards of this ordinance set the standards for

5 residences and occupied buildings; is that correct?

6 A. That's correct.

7 Q. What is shadow flicker?

8 A. Shadow flicker is alternating intensity in

9 the light as the blade obstructs the sun.  If you're –-

10 on a sunny day if you're standing opposite of a turbine

11 in the shadow zone where the turbine is between you and

12 the sun, you can experience a shadow.  And if the

13 blades are rotating, when those blades rotate and

14 intersect the sun, there will be an alternating

15 fluctuation in light intensity.  And that's referred to

16 as shadow flicker.

17 Q. In addition to your engineering degrees and

18 licenses, what professional training did you take in

19 connection with shadow flicker analysis?

20 A. Well shadow flicker is really basically a

21 geometry problem.  And so that's covered, again, in a

22 lot of the engineering training.  In addition, it's a

23 topic that's routinely covered at numerous conferences.

24 Q. Are there similarities between sound,
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1 acoustical analysis, and flicker analysis?

2 A. Yes.  We use a lot of the same input data. 

3 We look at the receiver and modeling locations of

4 residences or occupied buildings.  We also look at the

5 turbine locations and the turbine dimensions.  And so

6 there's a lot of shared data input into them between

7 the two analyses.

8 Q. Is the analysis of flicker a customary part

9 of the services that you provide?

10 A. It is.

11 Q. What methodology do you employ in performance

12 of your studies?

13 A. We use the WindPRO model.

14 Q. Can you tell us what that is?

15 A. So WindPRO model is a software package and it

16 has one module that deals specifically with shadow

17 flicker where you input the various project features,

18 and it will then do the astronomical calculations of

19 the sun and how the sun rotates, and predict the hours

20 of potential flicker based the geometry and the data.

21 Q. Did the work that you performed with respect

22 to Timbermill employ the same methodologies that you've

23 employed in other studies that you've conducted?

24 A. It has.
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1 Q. And are these methodologies accepted as

2 standard in the wind industry for this type of

3 analyses?

4 A. They are.

5 Q. And are you qualified by education and

6 experience to evaluate flicker on this project?

7 A. Yes.

8 MR. CAMPEN:  Mr. Chairman, we would tender

9 Mr. Bastasch as an expert in the field of acoustical

10 analysis and shadow flicker analysis.

11 CHAIRMAN:  He's received as an expert in

12 those fields.

13 Q. Let's talk about your acoustical report that

14 you prepared for this project.  And for the benefit of

15 the Board, that is behind Tab 9 of your Application,

16 the full report.

17 Mr. Bastasch could you turn to that.

18 Are you with us at Tab 9?

19 A. I am.

20 Q. Good.  Did you prepare the report that

21 appears behind Tab 9 of the Application that is Exhibit

22 1 to these proceedings?

23 A. I did.

24 Q. And again you were evaluating sound levels
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1 against the ordinance requirements; is that correct?

2 A. That's correct.

3 Q. What turbine sound power level did you use in

4 your analysis?

5 A. We used a turbine sound power level of 109.3

6 dBA in the analysis.

7 Q. And how did you arrive at that number?

8 A. We evaluated the number of turbines that were

9 under consideration by Apex and then added a

10 contingency factor to the loudest overall turbine to

11 ensure that there was some flexibility and contingency

12 in terms of turbine selection.

13 Q. Is that a sort of buffer or conservative

14 factor?

15 A. Correct.

16 Q. For the sound study that you're looking at

17 there behind Tab 9, what operating conditions did you

18 model?

19 A. We modeled the turbines operating all at

20 their maximum rated sound power level with this

21 contingency incorporated, so this 109.3, all operating

22 simultaneously.

23 Q. And what wind conditions; up wind, down wind,

24 what other factors?
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1 A. So the ISO model is based on an

2 omnidirectional down wind condition, which means that

3 from each source receiver pair the prediction is based

4 on moderate down wind conditions.  So it's a down wind

5 condition, again, for each receiver, assuming that all

6 turbines are -– that that receiver is down wind of all

7 turbines.  And, again, we used all turbines operating

8 at their maximum rated level simultaneously.

9 Q. Just to make sure I understand, by down wind

10 from the receiver you mean the receptor or the

11 residence?

12 A. Yeah, point of prediction.

13 Q. So the assumption you make for the model is

14 that the wind would be blowing toward each residence or

15 occupied building in the study area?

16 A. That's correct.

17 Q. And your assumption is that all turbines, in

18 this case, all turbines in this county could be

19 operating at max capacity, max power; correct?

20 A. That's correct.  And we used all turbines in

21 both counties assuming that they're operating at their

22 maximum rated sound power levels.  So we didn't just

23 look at -– we did not only look at the turbines

24 operating in this county; we looked at the other
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1 neighboring turbines.

2 Q. Am I correct that you've already testified

3 you've been working in this industry for something like

4 16 years; is that correct?

5 A. Correct.

6 Q. So in your experience in the wind industry

7 how likely are these conditions to occur

8 simultaneously?

9 MR. BRIAN:  Objection to the question.  I

10 don't think he's testified that he's got experience

11 measuring wind turbine noise.  It's speculation as to

12 how likely these conditions are to occur.

13 MR. MORRISON: Would you lay further

14 foundation?

15 MR. CAMPEN: Yes, I would.

16 Q. Mr. Bastasch, have you visited wind farms

17 with any frequency in connection with your work?

18 A. Yes.  I'll visit projects after they have

19 been constructed.

20 Q. So you've often been on wind farm sites; is

21 that correct?

22 A. That's correct.

23 Q. And in connection with those site visits

24 you've experienced and observed the operation of the
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1 wind farm, correct?

2 A. That's correct.

3 Q. I believe that's enough foundation for the

4 question.

5 So I'll ask you again, in your experience,

6 how likely are these conditions that you've described,

7 particularly with respect to all wind turbines

8 operating at max power together at the same time and

9 all receptors down wind, how likely they would occur?

10 A. Well, while from a development perspective

11 one would like all turbines to be operating at their

12 maximum rated level continuously, as we know the winds

13 are variable.  And those conditions don't persist

14 continuously.  So you will have periods where that may

15 occur, but you also have periods of calm or periods of

16 lower winds where the winds will be less and the

17 turbine will be operating at a lower sound level.

18 Q. And indeed, aren't there going to be some

19 times, particularly in this area, when the wind is not

20 blowing at all?

21 A. That's correct.  There will be periods of

22 calm.

23 Q. What sound propagation factor did you use in

24 your analysis?
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1 A. We used –-

2 MR. BRIAN:  I object to that on grounds of

3 foundation.  I don't know what a sound propagation

4 factor is.

5 MR. CAMPEN:  Okay.

6 MR. MORRISON: Repeat your question, please.

7 Q. I'll add a question to satisfy Mr. Brian. 

8 What is a sound propagation factor?

9 A. Sound propagation factor includes the model

10 and characteristics that are incorporated into the ISO

11 standard.  And these factors can include temperature,

12 relative humidity, and other conditions.  Ground

13 conditions.

14 Q. These are other factors that affect the

15 propagation of the sound; would that be fair?

16 A. That's correct.  These are in the models.

17 Q. And again you referred to ISO, the

18 International Organization for Standardization for

19 acoustics; is that correct?

20 A. International Organization for Standards. 

21 And they have developed a protocol for propagation of

22 sound outdoors.

23 Q. It's the sound attenuation during propagation

24 outdoors; is that correct?
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1 A. That's correct.

2 Q. That's one of the standards that you employ

3 in conducting your analysis; is that right?

4 A. That's correct.

5 Q. Now I'll repeat the question.  What sound

6 propagation factors were used in your analysis?

7 A. We used 10 degrees Celsius and 70 percent

8 relative humidity, which are standard conditions for

9 outdoor propagation.  And we also used a receiver

10 height of four meters, and a mixed ground condition.  A

11 ground condition can be zero for hard and reflective

12 surfaces such as concrete like this; or plowed earth is

13 generally referred to as a ground condition of 1 for

14 being fully absorptive.  Our assessment assumed the

15 entire area had a mixed condition and based on 0.5.

16 Q. What do you mean by receptor?

17 A. Again, occupied building or structure, point

18 of prediction.

19 Q. Assuming that, Mr. Bastasch, how would you

20 characterize this sound study, based on all that you've

21 just described to us?

22 A. Again, this is kind of a reasonable and

23 conservative assessment.  We're looking at the maximum

24 operating condition of all turbines in the entire
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1 project operating at their maximum rated sound level

2 with a contingency built in, using an elevated receiver

3 and a mixed ground condition.

4 Q. So would you consider this a conservative

5 analysis?

6 A. Correct.

7 Q. What conclusions did you reach from your

8 analysis?

9 A. We concluded that the project would -– the

10 predicted levels are within the levels allowed by the

11 ordinance.  We're predicting levels of less than 55 dBA

12 at occupied structures.

13 Q. If you'll turn to the document behind Tab 12

14 in your exhibit package that you have.

15 And for the Board I will tell you that this

16 is Figure 1 (sic) from the report, from his report

17 that's filed with the application.  It's provided in

18 your package so it would be easier to manipulate,

19 particularly given the experience that Mr. Bastasch

20 just went through.

21 What is the document?  Do you recognize the

22 document in the study and describe it?

23 A. I do.  This is the predicted sound contours.

24 Q. And could you describe for the Board the
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1 legend, what is depicted here in the legend on the

2 right-hand side?

3 A. Certainly.  The gold or yellow symbols,

4 circles, are the turbines with both their turbine

5 number as well as their string ID.  And then around the

6 turbines we see a predicted sound contour.  We've got

7 two contours here, a 55 and a 50 dBA contour.  And then

8 elsewhere in the figure you see the identification of

9 occupied buildings and residences.

10 Q. And there's a shaded out portion on the

11 right-hand side of the exhibit that's been shaded

12 white; does that represent Perquimans County?

13 A. It does.

14 Q. And so this exhibit is designed to focus

15 attention for the Board on Chowan County, correct?

16 A. That's correct.

17 Q. Are there, based on this analysis, as 

18 reflected in your exhibit here, and in the study that

19 you've described, are there any residences or occupied

20 buildings in Chowan County that would experience more

21 than 55 dBA sound from the project?

22 A. No.  The first contour out from the turbines

23 is the first circle that's more concentric with the

24 turbines.  That is the 55 dBA level.  There are no
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1 residences or occupied buildings in that area.

2 Q. Are there any residences or occupied

3 buildings where the decibel level is more than 50 dBA?

4 A. No.  As shown, the second contour out from

5 the turbine is the 50 dBA contour.  And, again, there

6 are no residences or occupied buildings within that

7 contour.

8 Q. In your professional opinion, Mr. Bastasch,

9 based on your analysis that you've described for the

10 Board, will the Timbermill project be constructed in

11 accordance with the application before the Board,

12 comply the 55 dBA sound threshold as established in

13 this ordinance?

14 A. Yes, that's correct.  As described in our

15 analysis, the project is not anticipated to exceed 55

16 dBA.

17 Q. Okay.  Let's turn now to shadow flicker.

18 MS. ROSS:  The shadow flicker report came

19 with me.  I'll hand it back.

20 Q. One more question before we get to the

21 flicker.  One more question on sound if I may.  How

22 does the sound modeling that you employed compare with

23 approaches undertaken in other countries like Canada.

24 A. Certainly.  So compared to how things are
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1 done, for example, in Canada or elsewhere, we've

2 included a number of additional conservative factors

3 above and beyond what is standard practice in Canada. 

4 That includes the addition of this contingency factor

5 of over 2 dB, as well as using a ground absorption

6 factor of 0.5 versus 0.7.  They tend to use a more

7 absorptive ground condition for environments like this. 

8 So what that means is that our predictions here are on

9 the order of 2 to 3 decibels above what a similar

10 prediction run in Canada would be.

11 Q. Thank you.  And let's move on to shadow

12 flicker.  What does the ordinance require with respect

13 to shadow flicker?

14 A. The ordinance requires less than 30 hours at

15 an occupied building or residence.

16 Q. And what would 30 hours represent in terms of

17 the total number of hours in a year?

18 A. It's about one percent of the daylight hours.

19 Q. And the ordinance goes on to describe --

20 prescribe what must be contained in a report for

21 flicker, correct?

22 A. The ordinance identifies that there is a 30

23 hour per year limit.  That's correct.

24 Q. What turbine model did you use in your
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1 analysis?

2 A. We used what we would call a hybrid turbine

3 to account for the maximum geometry.  We used the

4 maximum hub height under consideration as well as the

5 maximum blade length.

6 Q. Is there currently a turbine model that meets

7 all those specifications?

8 A. No.  Again, we kind of took the largest

9 pieces and components of independent turbines. 

10 Currently there is not a turbine under consideration

11 that meets these specifications.

12 Q. How would you characterize, Mr. Bastasch, the

13 projections generated by the model that you've

14 described given your conservative assumptions that you

15 have?

16 A. Again, we've over estimated the geometry that

17 would be based on any turbine that they would select

18 that's been identified.  So that additional height

19 would lead to a conservative or a little bit of an over

20 prediction.

21 Q. How many occupied buildings or residences, or

22 to use your term, receptors, were considered in this

23 analysis.

24 A. There were over 300 that were considered.
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1 Q. And how many of that 351 number or 350; does

2 that sound right?

3 A. That's correct.  It's over 350 receptors were

4 considered in the analysis.

5 Q. And will all of those experience flicker?

6 A. No.  The modeling, again, indicated that only

7 193 out of those 351 would experience flicker.

8 Q. And of that number, how many would experience

9 as much as 15 hours of flicker or more?

10 A. Just one.

11 Q. And how many hours of flicker would that

12 particular receptor experience.

13 A. Just over 15 hours.

14 Q. So it's your testimony then that of the 351

15 receptors considered in the analysis only one would

16 experience as much as one-half of the ordinance

17 standard of 30 hours?

18 A. That's correct.

19 Q. If you'll turn to the last exhibit in your

20 package, which is Exhibit 14.

21 And I would point out to the Board that this

22 is Figure 1 from Mr. Bastasch's shadow flicker report. 

23 The full report, which is behind Tab 8 in your

24 application.  But I direct your attention just to this
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1 figure for the moment.

2 Can you describe what's depicted here, Mr.

3 Bastasch?

4 A. Yes.  These are what we call shadow flicker

5 contours showing at any particular point on the map

6 based on a color scale the number of hours flicker

7 would be anticipated.

8 Q. And what are those pages, the succeeding

9 pages of the report that was filed with the application

10 -- you don't have that in your exhibit package, but

11 it's in the application?

12 A. It's a zoomed in area.  So there's zoomed in

13 plots, more or less a mapbook of this overall contour,

14 so that you could identify by the color gradation the

15 hours of predicted flicker.

16 Q. And so the sections that you've described

17 that are included with the application, do those

18 correlate with the mapbook sections for the site plan

19 that Timbermill filed?

20 A. That's correct.

21 Q. So one could look at the site plan and

22 identify a particular area of the project and then turn

23 to your exhibit and find the correlative shadow flicker

24 section and look at it; isn't that right?
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1 A. That's correct.

2 Q. Would you describe the legend on the exhibit

3 that we have here on Exhibit 14?

4 A. Certainly.  This breaks down the hours of

5 flicker by various time blocks.  So basically 0-5

6 hours, 5-10 hours, 10-15 hours, and develops a color

7 gradation scale for that.

8 Q. Can you describe what the colors represent,

9 each of the colors.  Describe each of the colors.

10 A. So we go from a light yellow to an orange to

11 kind of like a dark blue or purple.

12 Q. So finally, Mr. Bastasch, in your

13 professional opinion, based on the analysis that you

14 described in your report that you provided to the

15 Board, would the Timbermill project comply in all

16 respects to the shadow flicker standard in the Chowan

17 County ordinance?

18 MR. BRIAN:  Objection to the legal

19 conclusion.

20 CHAIRMAN:  Overruled.

21 A. (No audible response).

22 MR. CAMPEN:  I have nothing further for Mr.

23 Bastasch.  I would ask that Exhibits 11, 12, 14 be

24 entered into evidence.
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1 CHAIRMAN:  Let them be received.

2 MR. CAMPEN:  I want to make sure that Mr.

3 Bastasch actually answered my last question.  I'll ask

4 it again just to be confident.

5 Q. In your professional opinion, based on the

6 analysis that you described to this Board and the

7 report that you prepared and filed with the

8 application, will the Timbermill project comply in all

9 respects with the shadow flicker standard in the

10 ordinance?

11 A. Yes.

12 MR. BRIAN:  Same objection.

13 MR. CAMPEN:  Were the exhibits admitted, Mr.

14 Chair?

15 CHAIRMAN:  They were.

16 MR. CAMPEN:  Thank you.

17 CROSS-EXAMINATION BY MR. BRIAN

18 Q. Mr. Bastasch, I want to go back -– I guess I

19 could take it in order.  I'll go back to the sound

20 issues that you raised.

21 CHAIRMAN:  Mr. Brian, before we move on.  We

22 want to take a ten minute break, if you don't mind.

23 MR. BRIAN:  All right.  That's fine.

24 (Off the record 10:37 - 10:53)
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1 BY MR. BRIAN:

2 Q. Mr. Bastasch, I'd like to get some basic

3 points clear.  You speak in terms of decibels being the

4 standard measurement for sound; is that correct?

5 A. Correct.

6 Q. Now decibels are actually measured on a

7 logarithmic scale rather than an arithmetic scale; is

8 that correct?

9 A. Correct.

10 Q. So when you say 109 decibels you're actually

11 talking about 260,000 times louder than that; correct?

12 A. The terms, the 109, that is actually a sound

13 power level.  And so sound power levels are different

14 than sound pressure level.  A sound power level is used

15 as a input to an acoustical model.  It is not what you

16 directly -– it's not what you directly measure or

17 experience.  You can't compare a sound power level of

18 109 to a sound pressure level.  And that's why -– and

19 in our report we try to give a little analogy there in

20 terms of a sound power level is similar to the wattage

21 of a light bulb.  And the sound pressure level, what

22 one hears, is similar to the brightness one experiences

23 at distance.

24 Q. Right.  Okay.  So when you're talking --

mailto:sgrahamassoc@gmail.com


74

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 well, that isn't actually what I asked.  I'm just

2 trying to understand the scale.  So 35 – so for example

3 55 dBA is about 120 times greater than 35 dBA, right?

4 A. In terms of?

5 Q. In terms of sound pressure?

6 A. No.

7 Q. Or sound at the source?

8 A. Again, I'm not familiar with the way you're

9 approaching it.

10 Q. I'm just trying to understand how the

11 logarithmic scale works.  In other words I think there

12 may be assumptions, it's certainly was an assumption in

13 my mind that 55 was -– or that 110 would be double 55?

14 A. No.

15 Q. And that's not the case.  Can you explain

16 that?

17 A. Sure.  When you're doing decibel addition 50

18 plus 50 for example does not equal 100.  50 plus 50 is

19 equal to 53 in terms of decibel addition.  So it's not

20 -– it's log based and it's not straight math.  So

21 you've got --

22 Q. I believe that answers the question.  Can you

23 -– now, the work that you've done on this project is

24 entirely a simulation -– well, actually it wasn't a
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1 simulation; it was a modeling product, correct?

2 A. Correct.  This is an acoustical model that is

3 developed prior to the project being constructed. 

4 Q. That's a computer program, right, that tells

5 you what you can expect from various different

6 locations based on the inputs that you put into it,

7 correct?

8 A. It's a model.  We do use a computer program. 

9 There's an ISO standard I mentioned, the standard for

10 sound propagation outdoors.

11 Q. But nobody went out to the site and made

12 noise on the site to see how it measured at various

13 points of contact though, correct?

14 A. No, not in that regard.  What we did here is

15 consistent with what is done in application phase

16 projects.  And that is take the vendor information and

17 develop it.

18 Q. You did your computer model.  But you didn't

19 actually go out to the sites where the turbines would

20 be and make noise at the level of 55 dBA, correct?

21 A. That is correct.

22 Q. Nor did you measure that noise, what that

23 noise would be at the various receptors, which is what

24 you called people's houses?
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1 A. Modeling locations, yes.

2 Q. Where you modeled is based on the tax map. 

3 You didn't actually go from house to house, did you?

4 A. No, I did not.

5 Q. And there's really -– there's no wind farm

6 like this in the country, correct, in terms of its

7 size?

8 A. No, I don't think that's a fair

9 characterization.  I think what we've got here is sound

10 power levels that are routinely provided in a similar

11 manner from other projects.  So this is very routine in

12 that regard.  We've got the acoustical characteristics

13 of the turbines that have been developed consistent

14 with the IEC standard.  Turbine technology has

15 continued to evolve from 2000 to now.  And these

16 standards continue to apply and continue to be

17 relevant.  So the actual size of the turbine here on

18 the acoustics side is not overly problematic or

19 unrepresentative.  Again, we're using the IEC standard

20 that vendors provide their sound power level in

21 accordance with.  And we're using that in the model. 

22 So I'm not sure I --

23 Q. I'm trying to distinguish between field

24 measurement and your modeling.  You've not measured in
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1 the field sound, how the sound actually operates in the

2 field for this project, correct?

3 A. Not for this project.  But, again, we're

4 using means and methods that are consistent and

5 conservative with the industry.  And actually if you

6 look at what has been done in Canada they did a rather

7 extensive field study and verified their modeling

8 techniques.  And we're using more conservative modeling

9 techniques than are accepted in Canada.

10 Q. Do you know why 35 dBA was selected -– excuse

11 me 55 dBA -- why 55 dBA was selected for the ordinance?

12 A. I do not.

13 Q. Did you measure ground vibration in your

14 sound study?

15 A. No.

16 Q. Do you know anything about ground vibration

17 for wind turbines?

18 A. There have been some studies of ground

19 vibration where it was a consideration for basically

20 highly sensitive equipment that's used to monitor for

21 the nuclear test band treaty.  And that was all well

22 below the threshold of perception, but it was to

23 document that these facilities would not have an

24 influence on that very sensitive equipment.
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1 Q. But you didn't do that study?

2 A. No.

3 Q. Okay.  Now one of the things -– are you

4 familiar with a concept called infrasound?

5 A. I am familiar with it.

6 Q. And you didn't measure infrasound on this

7 project, did you?

8 A. No.

9 Q. Now it's interesting that you talk about the

10 receivable spectrum of sound.  My perception is that

11 sound is like light.  There are a variety –- it's a

12 spectrum of different effects that run from that which

13 is receivable to that which is not receivable, correct,

14 along a spectrum, from infrasound up to like the sound

15 of us talking; is that a fair statement?

16 A. I think so.

17 Q. Okay.  So now lots of times light you can't

18 see has an effect on human beings, correct, like

19 infrared and ultraviolet light both have effects to

20 some degree.  That's what gives you sunburn, right?

21 A. Yeah, there is sunscreen, yes.  That's right.

22 Q. So the question I have to ask you is why did

23 you not mention infrasound?

24 A. Well, we don't have a project constructed for
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1 one.  And, again, the ordinance is in relation to the

2 55 dBA.  And so I'm not sure what the infrasound –-

3 Q. So you can't measure infrasound unless the

4 project is constructed?

5 A. You could measure -- you could measure

6 existing levels.

7 Q. Could you measure -– could you simulate

8 infrasound from the machines?  That's what you did

9 anyway.  You didn't actually measure anything.  You

10 simulated it.

11 A. I don't know -- I don't know that you can

12 really simulate that.  The vendor -– the data that

13 comes from -– in accordance with the IEC standard and

14 whatnot doesn't necessarily always extend down into the

15 infrasound range.

16 Q. It's true, is it not, that sound from wind

17 turbines have been documented to affect, adversely

18 affect health; is that correct?

19 A. No.  And I think we've got some other folks

20 who will be talking about health.

21 Q. So you don't know anything about health.

22 A. I think that I can speak to our study and our

23 analysis and the prediction.

24 Q. Did your study analyze and predict what
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1 impacts it would have on health?

2 A. No.

3 Q. Does you study predict what impacts the sound

4 might have on people with pre-existing conditions in

5 the area that will be affected?

6 A. No.

7 Q. Are you familiar with the article "Wind

8 Turbines and Health" that was submitted with the

9 application?

10 A. Which article?

11 Q. Wind Turbines and Health.

12 A. And the authors were?

13 Q. Robert McCunney, Ken Mundt, David Colby,

14 Robert Dobie, Kenneth Kaliski and Mark Blais.

15 Did you review that?

16 A. I do know of that article, yes.

17 Q. Have you reviewed it?

18 A. I have read it.  I have not reviewed it in

19 detail recently.

20 Q. Well, one of the conclusions they drew was

21 that wind turbine -– measurement of wind turbine noise

22 is sort of a challenging process.  There is no widely

23 accepted method or measuring methodology that addresses

24 all the various issues associated with wind turbine

mailto:sgrahamassoc@gmail.com


81

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 noises.  Do you accept that as true?

2 A. I think there are a number of -– there are a

3 number of challenges presented by wind turbines in

4 terms of trying to do measurements in windy conditions. 

5 But there are a number of techniques that have been

6 developed to address that.

7 Q. So there are other ways of doing what you

8 did; is that correct?

9 A. Well that was –- you were asking about

10 measurements.

11 Q. Right.

12 A. So we have –-

13 Q. I'm sorry.  I keep forgetting you didn't

14 measure anything.  So are there other ways to simulate

15 the sound?

16 A. Most -– I think it's fair to say that there

17 are other acoustical models.  Again, the model that

18 we're using here is what I would call a standard model. 

19 And it's an accepted model in particular in

20 jurisdictions that specify modeling such as Canada.

21 Q. Are you a member of an acoustical

22 association?

23 A. Yes.

24 Q.  What is that association?
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1 A. So I am a member of the Acoustical Society of

2 America; as well as the Institute of Noise Control

3 Engineers.

4 Q. Would you agree that noise levels would

5 affect surrounding property values?

6 A. I'm not a property value expert.

7 Q. So you don't know?

8 A. Yeah, I wouldn't agree -- I wouldn't agree

9 with that.

10 Q. I want to make sure I understand this.  Did

11 you measure these sounds -– you didn't measure

12 anything.  Did you simulate these sounds at every

13 residence or occupied building, which is located within

14 the study area?

15 A. Correct.  We developed a sound contour map in

16 accordance with the standards outlined in the ordinance

17 and showed the relationship of both 55 and 50 decibels;

18 that's correct.

19 Q. Now when you were talking about sound

20 propagation factors, these are things that make sound

21 go faster -- that affect how far sound travels, right?

22 A. That's correct.

23 Q. And sound dBA measures basic pressure; is

24 that correct?  That's how you get sound pressure as
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1 opposed to --

2 A. So the dBA level that we're talking about

3 here and that we're predicting is a sound pressure

4 level; that's correct.

5 Q. And so lots of things affect how the pressure

6 travels at a distance; is that the reason that you talk

7 about propagation factors?

8 A. No.  Propagation factors are kind of a

9 routine thing that we discuss in modeling analysis. 

10 And it basically is again the factors that we outlined,

11 the temperature, humidity, which are generally

12 standard, as well as the more or less the ground

13 condition here.  And again we're using a mixed ground

14 condition, which is a G of 0.5.

15 Q. One of the assumptions that you made is that

16 you assumed a 10 percent humidity level; is that

17 correct?

18 A. No.

19 Q. I thought I understood you to say that -– I

20 wrote down 10 percent -– 10 degrees Celsius and 10

21 percent relative humidity.

22 A. No, that's not.  It's 10 degrees Celsius and

23 70 percent.

24 Q. Seventy (70)?
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1 A. Yes.

2 Q. Now, is there anything in your study which

3 discusses the repetitive nature of the sound that's

4 going to be at issue in this situation?

5 A. I'm not sure what you're discussing in terms

6 of that.  We do talk about modulation.

7 Q. I guess as I think about sound there's sound

8 coming from like if I snap my fingers and that's a

9 sound of a certain dBA and a certain tone.  And then

10 there's maybe a much smaller sound that just goes and

11 goes and goes and goes and goes and goes and goes and

12 goes.  And they have different effects on the people

13 who hear them, don't they?

14 A. Not necessarily.  What we do talk about is we

15 characterize it as kind of swishing or whooshing sound.

16 Q. A whooshing noise?  So it's a whooshing

17 noise.

18 A. Whoosh or swish.  That can be one

19 characteristic, yes.

20 Q. Okay.  Does your report cover anything that

21 relates specifically to the repetitive nature of the

22 constant whooshing noise?

23 A. We are looking at the predicted levels, again

24 in accordance with the ordinance.
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1 Q. So you predicted -– the prediction that you

2 put in there was that they will run below the ordinance

3 level, but it could run that way constantly; is that

4 correct?

5 A. Well, again, the wind doesn't blow

6 constantly.  So we are predicting using a maximum level

7 out of the turbines in accordance with how that data is

8 produced.  And what we've presented is a contour based

9 on all turbines operating at that level simultaneously. 

10 Now, from a wind developers perspective they would love

11 it if that persisted 365 days a year.  But we know the

12 wind doesn't blow strong 365 days a year.  And we know

13 that the wind will ebb and flow and that there will

14 also be periods of calm.

15 Q. Well, I appreciate that, but all we can talk

16 about is this model that you have here, right?  And you

17 assumed a constant level of sound; is that correct?

18 A. We did a prediction based on all turbines

19 operating simultaneously, correct.

20 Q. And at any given moment any given turbine

21 might be operating when other turbines are not

22 operating based on the way the system is set or the way

23 that the wind is blowing; is that correct?

24 A. And that would result in a lower sound level
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1 that we have predicted.

2 Q. But it depends on how it's heard and where

3 it's heard depends on where the turbine is located,

4 correct?

5 A. But that would all be -– those conditions

6 you're talking about would all be less that what we're

7 showing here.

8 Q. I appreciate that point.  I appreciate that

9 point.  I'm asking a different question.

10 A. Okay.

11 Q. Which is not one of what level decibels it

12 is, but rather whether you have in any way measured the

13 repetitive nature of this whooshing sound which is

14 going to be going on if one of these turbines runs all

15 the time?  Have you considered that in your analysis?

16 A. Again, we have considered that all turbines

17 are operating -– with all turbines operating all the

18 time.

19 Q. Have you considered the effect of that on the

20 people who hear it?

21 A. We're comparing the predictions to the

22 thresholds.

23 Q. So all you're doing is measuring numbers; is

24 that correct?

mailto:sgrahamassoc@gmail.com


87

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 A. We're analyzing the predicted levels of

2 compliance with the thresholds.

3 Q. Okay.  Now when you say that there are no 

4 predicted sound -– I'm looking at your predicted sound

5 contours.  When you say there are no residences or

6 occupied dwellings within the 55 or the 50 dBA ring, is

7 that the same as saying -– are you saying that nobody

8 who is there is going hear this at all?

9 A. No, we're not saying that.

10 Q. Ah, you're not saying that.  How can you tell

11 how much you're going to hear if you actually live in

12 one of these houses?

13 A. We're assessing levels in accordance with a

14 threshold.  We're not assessing what individuals may or

15 may not perceive under various different conditions.

16 Q. So is the answer you don't know?

17 A. Could you restate the question?

18 Q. How do you know what people are going to hear

19 in those various occupied dwellings that are within the

20 sound contours on your map?

21 MR. CAMPEN:  Objection.  The relevance.  The

22 standard in the ordinance is 55 dBA in a residence or

23 occupied building.  He's testified that the value

24 comports to that.  The question is not relevant to the
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1 standard.

2 MR. BRIAN:  With respect, if I may respond. 

3 I believe it's relevant to the health and safety issue.

4 MR. CAMPEN:  And he's not a health and safety

5 expert.

6 MR. MORRISON: Are you competent in your

7 experience to advise this Board on health and safety

8 issues relative to sound?

9 A. No, I think there's a better witness for

10 that.

11 MR. BRIAN:  But with respect, Mr. Morrison, I

12 didn't ask him -– I asked him a very straightforward

13 acoustical question.

14 MR. MORRISON: You asked him a question.  The

15 ordinance requires 55 decibels, does it not?  He has

16 testified it will comply with that.  The basis of the

17 objection is it's irrelevant to impose a standard other

18 than what the ordinance requires.  Now if this witness

19 -– but I will agree with you, health and safety is very

20 important for the Board's consideration.  If this

21 witness can, based on his expertise, can talk about

22 health and safety and general welfare, then I think he

23 should be allowed to answer that question and the

24 objection should be overruled.  If he cannot, then we
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1 need to move on.

2 MR. BRIAN:  Mr. Morrison, if I may respond.

3 MR. MORRISON: No, sir.

4 MR. BRIAN:  I think that we've moved beyond

5 what my question was.  I asked him a very

6 straightforward data question.  How do you measure what

7 people hear as opposed to –-

8 MR. MORRISON: I think you asked him what

9 will people hear.

10 MR. BRIAN:  What will people hear, which is a

11 data question.  And I'm not saying it's going to be

12 good for them or bad for them.

13 MR. MORRISON: So you don't have another

14 question.  You simply want to know what people will

15 hear?

16 MR. BRIAN:  I think what people will hear is

17 relative to the health issue.

18 MR. MORRISON: Let me do it this way.  Will

19 anybody, in your opinion as an expert, and based on

20 your work, will anybody hear sounds from these

21 windmills in excess of 55 decibels?

22 A. No.

23 MR. MORRISON: All right.

24 MR. BRIAN:  That didn't answer my question.
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1 Q. Will they be able to hear them at all?

2 MR. MORRISON: I think whether people can

3 hear it or not is not relevant.  Whether it will exceed

4 the ordinance requirement is.  And I believe he's

5 answered that question.  So I think let's move on,

6 please.

7 MR. BRIAN:  Okay.

8 Q. When you were doing your analysis, did you

9 use average or peak sound levels?

10 A. We're using the maximum level that's -–

11 you're using the maximum level that's determined in 

12 accordance with the IEC standard.  So that is a maximum

13 Leq standard.

14 Q. When you're doing your measurements it

15 sounded to me when you talk about your sound

16 propagation factors that you were holding them

17 constant; is that correct, 70 percent humidity, at 10

18 degrees Centigrade?

19 A. Right.  Those are conditions at which

20 atmospheric absorption is minimal.  So we tend to use

21 those conditions and hold those.  That is the basis of

22 the analysis.

23 Q. You hold them constant, right?

24 A. Versus?

mailto:sgrahamassoc@gmail.com


91

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 Q. As opposed to did you do a study for what it

2 would be -– what the difference would be in summer

3 versus winter?

4 A. No.  Again we look at conditions that are

5 favorable for atmospheric attenuation or atmospheric

6 absorption.  And 10 degrees Celsius and 70 percent

7 relative humidity are favorable conditions and standard

8 conditions to do these analysis at.

9 Q. So you didn't look into the question of

10 whether it would travel farther -– the sound would

11 travel farther if there were no leaves on the trees?

12 A. We did not take into account reductions by

13 foliage.

14 Q. Okay.  Because you held it constant at that

15 one rate, right?

16 A. Well, we did not take into account -– we did

17 not take into account any reduction that might be

18 afforded by tree coverage.  So whether you have leaves

19 on the trees or off the trees, the attenuation afforded

20 by that was not included in the analysis.

21 Q. Okay.  And there would be attenuation one way

22 and there would be disattenuation the other way, right?

23 A. I don't know about the disattenuation. 

24 Whatever effects there may be at reducing sound levels
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1 were not incorporated.

2 Q. Okay.  Have you done any studies to determine

3 whether wildlife are affected by sound noise levels or

4 shadow flicker?

5 A. No.

6 Q. Did you study any wildlife patterns in the

7 report?

8 A. I'm not a biologist.

9 Q. I'm sorry?

10 A. No.  I am not a biologist.

11 Q. Got you.  Did you look at the cumulative

12 effect of noise and sound?  So did you take into

13 account other noises and sounds that are common in the

14 area around where the project is going to be located,

15 such as farm machinery, air traffic, traffic on the

16 roads, or anything else to determine whether that would

17 affect, or what's actually there, would affect the

18 cumulative effect of the sound of the wind turbines?

19 A. What we focused on was the cumulative effect

20 of all of the turbines operating simultaneously at

21 their maximum level.  So that's how the ordinance is

22 drafted and that's what we did.

23 Q. But you didn't take into account whether that

24 would be amplified any more by what other sounds were
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1 in the area; is that correct?

2 A. I'm not sure that amplification would really

3 occur.  So, yeah, we did not take into account

4 amplification.  But we did take into account all

5 turbines, both in this county and in the neighboring

6 county for this project, operating simultaneously and

7 the cumulative effect.

8 Q. But you didn't take into account other noises

9 or ambient sounds from the surrounding area?  But you

10 didn't do any actual measurements of what that sound

11 is, right?

12 A. We did do some short term measurements, or

13 measurements of ambient conditions.  Sound levels do

14 vary, and they're generally consistent with the tables

15 that we provided in our report.

16 Q. Was there any maximum noise study for indoors

17 in any of the houses that you -- that you -- that are

18 in your study area?

19 A. The standard was for outside and so we looked

20 at -– again, we looked at the sound levels that were

21 predicted from the project at the exterior of the

22 dwelling.

23 Q. I want to talk about shadow flicker for a

24 minute.
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1 Now, again, you've said that you're not a

2 health expert so you're not aware -– you're not able to

3 testify as to the epileptic seizures that are caused by

4 shadow flicker; is that correct?

5 A. There's a health expert who can discuss that. 

6 We do identify in our report that the Epilepsy

7 Foundation and what not have -– would not agree with

8 that.  But the flicker rate here is less.

9 Q. All right.  So when you were doing your

10 shadow flicker report you said you modeled a turbine

11 which did not exist; is that correct?

12 A. Well, we used characteristics of turbines

13 that do exist to develop a hybrid turbine that was

14 larger than any of the individual turbines.

15 Q. I understand that.  But why didn't you just

16 do each one?

17 A. Certainly that would have been one approach. 

18 This seemed like a reasonable, conservative approach to

19 provide a conservative analysis.

20 Q. So when you said you did a hybrid analysis in

21 your model that means that you did one that doesn't

22 actually exist on the earth, right?

23 A. Well, what we did is we used the maximum -–

24 we evaluated the hub heights that were being considered
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1 and we evaluated the blade lengths that were being

2 considered.  And we chose the maximum hub height and

3 the maximum blade length, even if they were not –-

4 weren't necessarily going to be offered as a pair.

5 Q. I understand.  But that isn't what I asked

6 you.  What you -– it's a yes or no question.

7 What you used for your model doesn't exist on

8 the earth, correct?

9 A. I don't know about doesn't exist on the

10 earth, but it's not -– it's not under consideration for

11 the project.

12 Q. That's very good.  That's helpful.  I just

13 wanted to make sure I understood that.

14 You considered 351 receptors; those are

15 houses and occupied structures, right?

16 A. Correct.

17 Q. And 193 of those are going to experience

18 flicker at some point; is that correct?

19 A. That's correct.

20 Q. And on your map, just so I understand and

21 everybody else understands, anything that falls within

22 the yellow area is going to get some flicker at some

23 time, right?

24 A. That's correct.
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1 Q. Now you've measured it out in various shades

2 as to whether it's going to be zero hours, 15 hours, or

3 it's going to up to 100 -– you've got on your list here

4 up to 100 in spots.  That's beyond what you testified

5 to.  I just want to make sure I understand.  Any dot in

6 here is going to get some flicker at some times?

7 A. This map shows the extent of flicker,

8 correct.

9 Q. And you are not competent to testify as to

10 health effects of flicker; is that correct?

11 A. Correct.

12 Q. Okay.  Mr. Bastasch, back to the sound

13 questions.  Have you ever completed an acoustical study

14 for a wind developer and testified that it would be in

15 compliance with an ordinance only to have that that --

16 turn out that that study was flawed?

17 A. No.

18 Q. Has that ever been alleged against you?

19 A. I have been named -– I was named in a

20 lawsuit, but it was dismissed with prejudice within six

21 months.

22 Q. Okay, so there is no pending lawsuit against

23 you right now?

24 A. Correct.
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1 Q. Okay.  But you were sued in conjunction with

2 the Hardscrabble case; is that correct?

3 A. I was named in litigation, but it was

4 dismissed against me with prejudice within six months.

5 Q. How many times have you been sued?

6 A. I've only been named once.

7 Q. How many times has your company been sued?

8 A. That I don't know.

9 Q. Now in Perquimans County last week you

10 testified that you were still in litigation in the

11 Hardscrabble matter.  Has that been dismissed since

12 then?

13 A. It's been dismissed against me.  I've been

14 dismissed.

15 Q. Okay.  I understand.  Thank you, I appreciate

16 that.  All right.

17 MR. BRIAN:  That's all I have at this time.

18 CHAIRMAN:  Thank you.

19 MR. CAMPEN:  We have a few questions.

20 REDIRECT EXAMINATION BY MR. CAMPEN

21 Q. Do you recall Mr. Brian's questions about the

22 ISO standard, earlier in his cross-examination.  Is the

23 ISO standard not a generally accepted standard in the

24 industry for modeling acoustic sound from wind
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1 turbines?

2 A. It is.

3 Q. And also do you recall his questions around

4 whether or not you went out and made noise in the

5 project area?  Do you recall his questions?

6 A. I do.

7 Q. Is such an exercise an accepted practice in

8 sound modeling in the wind industry or otherwise, to go

9 out and simulate a noise in a project area to take

10 measurements of that?

11 A. No, that's not routine.

12 MR. BRIAN:  I'm sorry, I didn't hear the

13 answer.

14 A. That's not routinely done.

15 MR. BRIAN:  Not routinely done.

16 A. I'm not aware of it being done in the United

17 States.

18 Q. Are you aware of it ever being done?

19 A. I think it's been done from a research

20 perspective.

21 Q. Not in the real world?

22 A. But not -– yeah.

23 Q. And do you recall his questions to you about,

24 but you didn't measure anything, did you measure
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1 anything?  Do you recall those questions?

2 A. Correct, yes.

3 Q. Is there any way, Mr. Bastasch, to measure

4 sound at a residence or occupied building when the

5 turbine is not built, other than to predict it as you

6 have done?

7 A. No.

8 Q. You can't measure something that's not there,

9 can you?

10 A. Correct.

11 Q. Do you recall Mr. Brian's questions to you

12 about ground vibrations?

13 A. Correct.

14 Q. Is this typically part of a sound modeling

15 exercise in the acoustical industry, whether it be for

16 a wind project or other type of project?

17 A. No.

18 Q. And I believe you described your

19 understanding of a ground vibration exercise that had

20 to do with the treaties; is that correct?

21 A. It had to do with highly sensitive

22 instrumentation that's used to monitor explosions or

23 vibrations many, many miles away.  So you have a

24 facility in the UK, for example, that is monitoring
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1 activity in Russia or Asia.  It's extremely sensitive.

2 Q. I don't think we have to imagine what that

3 might involve.

4 Do you recall Mr. Brian's questions to you

5 about infrasound?

6 A. I do.

7 Q. Is there a standard in the Chowan County

8 ordinance regarding infrasound?

9 A. No.

10 Q. You mentioned the IE standard in addition to

11 the ISO standard.  Could you explain again what the IE

12 standard is and how that applies or factors into your

13 analysis?

14 A. Sure.  The IEC standard 61400 part 11, that's

15 the standard that's used to determine the sound power

16 level of turbines.  So it's an international standard

17 that the vendors follow for rating the sound level or

18 determining the sound level of their turbines.

19 Q. So is it fair to say then that the modeling

20 that you did was based on or took into account

21 nationally and internationally recognized standards

22 such as ISO and IEC?

23 A. That is correct.

24 Q. Do you recall Mr. Brian's questions to you
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1 about relative humidity and the conditions you modeled

2 and did you take into account fluctuations in those? 

3 Do you recall those questions?

4 A. Correct.

5 Q. And your response, as I recall, was to the

6 effect that you looked at favorable conditions.  By

7 favorable did you mean when the noise was most likely

8 to be heard?

9 A. Conditions that favor propagation means

10 conditions that the sound would be louder.

11 Q. So in that respect it was a more conservative

12 model prediction; is that correct?

13 A. Correct.

14 Q. All right.  Do you recall Mr. Brian's

15 questions to you about whether you had taken into

16 account the effect of sound on wildlife or words to

17 that effect?

18 A. Correct.

19 Q. Is there a standard in the Chowan County

20 ordinance regarding the amount of sound to be

21 experienced by wildlife?

22 A. No.

23 MR. CAMPEN:  I think that's all.  Thank you.

24 MR. BRIAN:  Brief recross.
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1 MR. CAMPEN:  I'm sorry.  If I may interject

2 just one more question that I lost sight of before we

3 pass to Mr. Brian.

4 Q. Has infrasound been measured at other

5 operating wind projects at people's homes?

6 A. It has and we've summarized those -– some of

7 those results in our analysis.

8 Q. And are the levels of infrasound that you

9 reflected in your report, are they similar to other

10 sources of infrasound that are in the environment every

11 day?

12 A. Yes.  We identified measurements in a

13 downtown district and by a beach were found to be

14 similar to those near turbines.

15 MR. CAMPEN:  Okay, thank you.

16 RECROSS-EXAMINATION BY MR. BRIAN

17 Q. I want to pursue this issue about simulated –

18 you said -– you have simulations or you could simulate

19 the sound of an operating wind turbine at a certain

20 decibel, right?

21 A. I'm not understanding.

22 Q. I mean you could make -– you could make a

23 recording of a wind turbine operating at a certain

24 decibel level, correct?
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1 A. You could make a recording -– you can make a

2 sound recording of anything, yes.

3 Q. And you could play it at a certain decibel

4 level, correct?

5 A. Well, it's actually very challenging to

6 reproduce a sound based off a single recording.  So I'm

7 not sure --

8 Q. I'm not trying to trip you up.  I'm just

9 trying to understand.  You could simulate the sound of

10 an operating wind turbine at 55 dBA, could you not? 

11 Through some means?

12 A. Can you give me some more context in terms of

13 what -– because we couldn't simulate it in a building

14 like this.

15 Q. On the site.

16 A. On site?

17 Q. Well, let me explain why I'm asking this.  I

18 mean, your entire -– Mr. Campen made a comment about

19 research simulations -– research that had been done on

20 what sound, actual sound is coming from wind turbines

21 as not being in the real world.  And it seemed to me

22 that the entirety of your model is not in the real

23 world because you didn't actually measure anything in

24 the real world.  So I'm going back to this issue of you
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1 could easily have made a 55 dBA sound or wind turbine

2 on the site at any one of these wind turbines and then

3 measured what the actual impact was on any of the

4 receptor sites, could you not?

5 A. I think what you're asking is if we could

6 simulate –-

7 MR. MORRISON: Sir, we're using a lot of

8 time.  Let's adopt this formula I've been using today. 

9 I believe that's a yes or no question.  Yes, no, I

10 don't know.  And then you may explain your answer.  

11 Quickly, Mr. Brian, repeat the question one

12 more time in a yes or no format.

13 Q. Is it not true that you could simulate the

14 sound of a 55 dBA wind turbine -– at 55 dBA of a wind

15 turbine on the site?

16 MR. MORRISON: Yes or no?

17 Q. Yes or no.

18 MR. MORRISON: Or I don't know.

19 A. I don't know how you could do that

20 accurately.

21 Q. Okay, so you don't know.  I can't remember If

22 Mr. -– were you asked a question on redirect about

23 shadow flicker?  No?  Okay.

24 MR. BRIAN:  I think that's all I have.
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1 CHAIRMAN:  Board members, do you have any

2 questions?

3 EXAMINATION BY THE BOARD

4 DR. LAWRENCE: I don't know who wrote this

5 report but from the standpoint -– when I say I don't

6 know who wrote the report there's one that talks about

7 epilepsy and seizures.  And we're talking about at what

8 frequency range light would create a problem for

9 epilepsy.  And we're looking at 5 to 30 megahertz.  And

10 you're telling me that you're operating at .6 to 1

11 hertz?  Excuse me, not megahertz.  I'm in the wrong

12 field.  Five (5) to 30 hertz.  Now, as this equipment

13 ages is it possible that it could, as far as frequency

14 changes, change from .6 to 1 hertz to 5 to 30 hertz as

15 a result of the aging of equipment?

16 A. I'm not aware of that being possible.

17 DR. LAWRENCE: Okay.  That's one.  The other,

18 this is a fictitious turbine.  What's that about?

19 A. So in order to ensure that our analysis was

20 conservative in predicting kind of the highest level of

21 potential flicker, we did an analysis that was based on

22 the largest composite features of the various turbines. 

23 Turbine vendors will pair certain blades with certain

24 hub heights.  And each manufacturer has a different
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1 pairing of a blade length and a hub height.  What we

2 did is we split those pairs apart and chose the maximum

3 feature of both and presented the analysis based on

4 that.  So that whatever turbine ended up being selected

5 would be less than what we predicted.

6 DR. LAWRENCE: You looked at each

7 manufacturers -– I'm assuming that each one is

8 different.  How many manufacturers are there at this

9 point?

10 A. I believe they were considering on the order

11 of five or six.

12 DR. LAWRENCE: That's what I think.  So you

13 don't have that many so it's not a big deal?

14 A. That's right.  So we just reviewed that

15 information.

16 DR. LAWRENCE: That answered my questions.

17 MR. MITCHENER: I'd like to ask you a question

18 about sound.  And that is a lot of this area in Bear

19 Swamp is forested.  My experience is that trees muffle

20 the sound.  It's less than it would be in an open

21 field.  So Weyerhaeuser decides to cut 150 or 100 acre

22 of trees, what effect is that going to have in

23 increasing the sound in that area and/or as experienced

24 by people that live within a mile or two miles or
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1 whatever of that area where the cut timber is?

2 A. From our prediction standpoint we didn't take

3 foliage attenuation or attenuation through trees into

4 account.  So whether there's trees there or not is not

5 -– the potential reductions afforded by trees are not

6 considered in our analysis.  So from that –-

7 MR. MITCHENER:  Your model is based as if

8 there were no trees there at all?

9 A. That's correct.

10 MR. MITCHENER:  Thank you.

11 DR. KEHAYES: Good morning.  In the

12 descriptions of the different turbines the

13 manufacturers say, reduced noise modes available.  Are

14 you familiar with these and how the manufacturers

15 reduce the noise?

16 A. Yes.  There is various control -– I can't

17 speak in detail about how each manufacturer does it,

18 because that generally varies a little bit.  But more

19 or less there's a control system that they can deploy

20 that will reduce -– generally it will reduce the

21 rotational speed of the turbine so that it's operating

22 at a slower, a lower RPM and it is producing a little

23 bit less electricity as a result.

24 DR. KEHAYES: We've mentioned the whoosh. 
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1 The sound power level is -– the manufacturer gives

2 that.  That's a fixed number.  But the -– when we are

3 down stream measuring the sound pressure, the whoosh,

4 that's, as you say, that would vary with the RPM.  I

5 would suspect RPMs are a significant factor in the

6 generation of the noise of the turbine?

7 A. More or less.  They tend to reach their rated

8 sound level or their maximum sound level about the same

9 speed as they reach their maximum RPM.  So that's a

10 reasonable –-

11 DR. KEHAYES: So when the company does the

12 sound power level, could we assume your findings are at

13 the max.  When this wind turbine is the loudest, that's

14 where your circles are?

15 A. That's right.  We're using the IEC data. 

16 When the turbine vendors provide IEC data or the

17 turbine sound power level data, they will provide -–

18 they can provide it in a couple different ways.  One is

19 they can just provide the maximum, or they can provide

20 it at multiple wind speeds leading up to the maximum. 

21 It's always generally lower at lower wind speeds, and

22 then it will increase in sound power level as the RPMs

23 increase.  And then it will basically hit its maximum

24 and more or less plateau once the turbine operation
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1 gets stabilized.

2 DR. KEHAYES: So do we know, or assuming

3 that the sound power level that they did is at max?

4 A. We know that we've got their information in

5 terms of what their rated maximum sound power level is. 

6 And we know that from testing again that from Canada

7 did a rather extensive study.

8 DR. KEHAYES: Mr. Keith, et al.

9 A. That could be -– yes.  That the sound power

10 levels that the vendors provided were measured to be in

11 line with their specifications.

12 DR. KEHAYES:  I asked earlier from someone

13 the IEC 61400-11, I'd love to be able to see that, but

14 I can't get it.  I'd have to pay $200 to see it.

15 A. I had to pay the same.

16 DR. KEHAYES: So that's the organization's

17 funding.

18 A. It's how standards organizations generally

19 work, that's correct.

20 DR. KEHAYES: And the physics of sound is

21 pretty straightforward.  There's not a lot of mystery. 

22 You can figure temperature, humidity, and predict what

23 these -- with somewhat confident level, what the

24 decibel levels would be at any point from your
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1 generated source.

2 A. That's correct.  And, again, the Health

3 Canada study, the Canadian study by Keith proved that

4 out.

5 DR. KEHAYES: So given the data that you

6 have supplied us, if I were a sharp real estate agent,

7 I could take these and my caliper and figure out what

8 the decibel level would be at any of the houses

9 surrounding the turbines?  I mean I wouldn't need to

10 refer to a computer program to figure out what the

11 decibel levels would be in the surrounding houses?

12 A. If you wanted to extend the contours, there

13 would be ways to do that.  You could do some

14 extrapolations.

15 DR. KEHAYES: And it would not be a really

16 complicated procedure to do that?

17 A. No, if you had some basic -– if you had some

18 understanding of propagation you certainly could be

19 able to come up with a reasonable extrapolation.

20 DR. KEHAYES: Thank you.

21 MR. BONNER:    This is relative to the shadow

22 flicker.  For non-participating persons, 30 hours,

23 which is less than a work week, what measures were

24 taken to prevent shadow flicker beyond that 30 hours? 
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1 I mean a year, that's not many hours within a year.  So

2 what measures can be taken or is that something that

3 the manufacturer would have to address?  Or how is it

4 that non-participating residents would not -– could

5 avoid this shadow flicker for more than 30 hours per

6 year?

7 A. Our analysis has shown that the maximum level

8 of shadow flicker is about half of that.  So we're

9 showing that it's about 15 hours at one residence and

10 less at substantially more residences.

11 MR. BONNER: So you're saying that 30 hours

12 -– it would be less than 30 hours per year shadow

13 flicker?

14 A. That's correct.

15 DR. LAWRENCE: I'm looking at as far as being

16 able to hear.  I was listening to Dr. Kehayes a few

17 minutes ago.  Whether this noise would vary from one

18 individual to another when you're looking at what

19 frequencies he can hear.  And even certain animals for

20 example, a train will set a dog off for whatever

21 reason.  That frequency is really doing a job.  And I'm

22 wondering, as far as noise and these windmills here, a

23 person that really has the ability to pick up certain

24 frequencies and that sort of thing, it's going to
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1 affect them a little differently than what it's going

2 to affect some other individual, I would think.  Is

3 that the case?

4 A. I think there's generally a number of factors

5 that can influence any individual reaction.  Acoustics

6 is one of them, or the sound level, has been identified

7 as one of them.  But it's really not often the

8 strongest characteristic in terms of how somebody

9 reacts or perceives a project, whether it's an airport

10 or a railway.  There's other non-acoustical factors

11 that come into play in terms of how individuals react.

12 DR. LAWRENCE: Thank you.

13 CHAIRMAN:  Any other questions?  Okay, thank

14 you, sir.  How many more witnesses does the applicant

15 have?

16 MR. CAMPEN:  We have just one more witness.

17 CHAIRMAN:   What's the estimation of time of

18 testimony on this witness?

19 MR. CAMPEN:  I think we could -- I understand

20 you were going to take a lunch break at one o'clock.  I

21 think we can get close to finishing him on direct, and

22 maybe completed on direct.

23 CHAIRMAN:  Okay, let's move forward then. 

24 Thank you.
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1 MR. CAMPEN:  If you'll give me just a moment

2 to put up some exhibits, we'll call Christopher Ollson

3 to the stand.

4 CHAIRMAN:  While you're doing that we will

5 take a five minute break.

6 (Off the record 11:48 - 11:54)

7 CHAIRMAN:  Okay.  We're back in session.

8 CHRISTOPHER OLLSON, APPLICANT'S WITNESS, AFFIRMED

9 DIRECT EXAMINATION BY MR. CAMPEN

10 Q. Would you state your full name for the

11 record, please, sir?

12 A. Dr. Christopher Ollson.  Spelled for the

13 court reporter, O-L-L-S-O-N.

14 Q. And how are you employed, sir?

15 A. I'm the owner of Ollson Environmental Health

16 Management, which is a environmental health

17 consultancy, and I hold a number of professorships as

18 well.

19 Q. Are you familiar with the four general

20 factors that the Board will be considering with respect

21 to this application?

22 A. I am.

23 Q. I direct your attention over your right

24 shoulder to the blowup of what has been admitted into
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1 evidence as Timbermill Exhibit 4.  Do you recognize

2 this?

3 A. I do.

4 Q. Which of these, if any, will you be offering

5 testimony about?

6 A. On public health or safety.

7 Q. We'll come back to what particular public

8 health factor in a moment.  First I want to ask you to

9 tell the Board something about your background.  You

10 have -– Ms. Ross is passing out a package of exhibits

11 to the Board.

12 Mr. Ollson, I would direct your attention to

13 the document behind Tab 33 in the package before you

14 and ask if you recognize this document?

15 A. Yes.  This is my curriculum vitae or resume.

16 Q. What is Ollson Environmental Health Service?

17 A. It is a private environmental health

18 consultancy.

19 Q. And I take it you're the founder?

20 A. I am.

21 Q. And when was the firm founded?

22 A. In November of 2015.

23 Q. And where were you employed before that?

24 A. Prior to that I was employed as a Vice

mailto:sgrahamassoc@gmail.com


115

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 President and Senior Environmental Health Scientist at

2 a small consultancy called Intrinsik Environmental

3 Health.  And Intrinsik is a consultancy with

4 approximately 100 staff located across North America

5 dealing with environmental health issues.

6 Q. What did you do with Intrinsik?

7 A. So in addition to my role as Vice President

8 at Intrinsik I also oversaw a team of environmental

9 health scientists.  So on any given day when I would

10 come to work it dealt with environmental issues that

11 could potentially impact health.  Things like

12 environmental contaminants from smoke stacks, from

13 releases of emissions into water, noise,

14 electromagnetic frequency, and ascertaining whether the

15 levels that are in the environment pose an actual

16 health risk to people in the surrounding environment.

17 Q. How long have you worked as an environmental

18 health scientist, Dr. Ollson?

19 A. I've worked for approximately 20 years as an

20 environmental health scientist.  And during that time

21 at Intrinsik I also oversaw a team of Ph,D.s and an

22 M.D. looking at renewable health -– or I'm sorry,

23 renewable energy projects and their potential impact on

24 health.
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1 Q. What is your educational background?

2 A. From my CV, if you were to turn to the second

3 page, I hold a Bachelor of Science in honors in biology

4 from Queens University.  A Masters of Environmental

5 Chemistry and a Ph.D. in Environmental Science

6 specializing in risk assessment from the Royal Military

7 College of Canada.

8 Q. What is the Royal Military College of Canada?

9 A. The Royal Military College of Canada is where

10 the Canadian Armed Forces trains its officer corps.  It

11 would be the equivalent of West Point or the U.S. Naval

12 Academy here in the United States.  And I served as a

13 Canadian Naval Officer for a number of years.

14 Q. Would you describe for the Board your course

15 of study in the Ph.D. in environmental science that you

16 earned?

17 A. Certainly.  So my Ph.D. in environmental

18 science specialized in environmental risk assessment

19 health sciences.  The course of study involves

20 probablelistic and deterministic risk assessment.  So

21 taking concentrations in the environment to have an

22 understanding of what their effect on people would be. 

23 It also involves statistics designed and conduction of

24 field based programs and monitoring and environmental
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1 toxicology.

2 Q. Does your course of study include research

3 methodology and design?

4 A. It does.  It's certainly a fundamental tenet

5 of my background in environmental health.  And having a

6 Ph.D. is designing and then conducting field based

7 studies on environmental contaminants and people's

8 interaction with them.

9 Q. And you've testified that you work with

10 medical doctors, but you yourself are not a medical

11 doctor; is that correct?

12 A. No, I am not a physician.  Like this field

13 for the renewable energy field and potential impacts on

14 health, it is a multi-disciplinary field and when

15 required or called on, we do have a number of

16 physicians that have worked with me in this field.

17 Q. How then are you able to offer opinions on

18 the health effects of wind turbine noise?

19 A. So my contribution to that is that I deal

20 with the exposure side.  You heard just now from Mr.

21 Bastasch on the issue around sound that would be

22 propagated into the environment, the shadow flicker. 

23 And any of the sources, these would be considered

24 environmental contaminants.  So the level to which
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1 people's health would potentially be impacted from the

2 proposed project when it's operational, the physicians

3 are best suited, and when they get involved it's

4 typically dealing with the medical case histories of an

5 individual or guideline.  So I'm not trained to

6 diagnose or give you an opinion on an individual

7 medical history.

8 Q. Do you have any professional affiliations

9 pertinent to your discipline?

10 A. I do.  In my curriculum vitae probably the

11 membership most closely aligned with this work would be

12 as the Society of Practitioners in Health Impact

13 Assessment.

14 Q. Is that a Canadian society or?

15 A. No, actually it is founded in the United

16 States and it has membership from around the world.

17 Q. Dr. Ollson, have you published in the field

18 of human health effects from wind turbines?

19 A. I have, in fact, six peer reviewed

20 publications.  And, for the Commission, those are

21 detailed on page three of my CV.

22 Q. Where were these publications?

23 A. So all of these are in reputable peer

24 reviewed scientific journals.
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1 MR. MORRISON: Excuse me, Mr. Campen.  For

2 the people in the audience and the Commissioners can

3 you explain what peer reviewed means?

4 A. Yes, certainly.  So when -– there's a

5 distinction between going out and conducting a study

6 and often, government studies for example, may start

7 off as what we would refer to as gray literature or

8 published reports, for example, by the environmental

9 protection agency or the CDC, meaning that they're

10 disseminating the information.  For peer reviewed

11 scientific journals and publications, what happens

12 there is you submit your manuscript of your work to the

13 journal or publication.  The editorial board first then

14 goes through to determine whether or not it's a

15 suitable article for their journal.  If that's the case

16 then it goes off to blinded third party reviewers or

17 peer reviewed experts in the field.  So it goes off to

18 -- the journal selects experts in the field to

19 critically review your manuscript and the work that was

20 put before them.  And the reason that that's important

21 is that the reviewers that the other experts in the

22 field reviewing your paper are looking to see whether

23 the methodology that you undertook was appropriate,

24 whether it's reproducible, that the conclusions that
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1 you've drawn based on the data that you collected,

2 whether they're appropriate.  And so you will get

3 comments back on the manuscript itself and from there

4 it eventually reaches publication.

5 Q. Is the internet or a Google search a reliable

6 source of research on wind turbine issues, health

7 issues?

8 A. So like any topic Google is a good place to

9 start.  We all do it.  We're all Googletologists now. 

10 We all have a degree in Google.  And it is a good place

11 to start when you're looking at a topic.  But just like

12 if you're in the practice of medicine or engineering or

13 any discipline for that matter, you may not be -– the

14 internet may not be your best source of information. 

15 In fact, when you deal with a complex topic like health

16 and interaction of environmental issues such as wind

17 turbines and health, doing a Google search will not

18 actually -– and if you were to type in wind turbine

19 health studies or effects into Google, you actually

20 don't get the vast majority of the peer reviewed

21 published literature coming up in that Google search. 

22 In order to do that we need to go to the specialized

23 indexes and databases.  One would be, we would most

24 commonly would go to for this topic is called PubMed. 
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1 And PubMed essentially indexes all of the credible

2 scientific medical journals on health issues ranging

3 from environmental to medicine.  And so you really have

4 to search these databases in order to treat the

5 scientific literature and peer reviewed literature and

6 from there be able to synthesize it and consider its

7 weight.

8 Q. You've described PubMed.  Is that sponsored

9 by a particular agency of the government or an

10 organization.  Describe that, please.

11 A. So PubMed is actually a database –-

12 MR. BRIAN:  Excuse me, I have to object.  It

13 seems like we're going into a lot of detail on stuff

14 that isn't relevant.

15 MR. CAMPEN: I think it is relevant.

16 MR. MORRISON: Repeat the question, please.

17 MR. CAMPEN: I asked him –-

18 MR. BRIAN: Describe PubMed?

19 MR. CAMPEN: He's described PubMed as a

20 reliable source of scholarly research with respect to

21 this and other issues; is that correct?

22 A. That's correct.

23 Q. I'm simply asking you to describe for the

24 Board what PubMed is and who sponsors it.
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1 MR. MORRISON: Let's don't dwell on this very

2 long.

3 A. So very briefly, members of the Board, PubMed

4 is a database and index that's carried and overseen by

5 the National Library of Medicine here in the United

6 States and the Health Services Department.

7 Q. Tell us about your articles.  Were these

8 primary research, the six articles that you discussed

9 in your CV?

10 A. For the Board members, on page three of my CV

11 you'll see that I've broken the six publications into

12 three topics.  The first three were primary research,

13 meaning that there was novel research.  There was a

14 hypothesis, novel research undertaken.  The next two

15 are systematic literature reviews, meaning that we took

16 all of the available literature through searching these

17 index and databases and synthesized that literature for

18 publication.  And the final one under published

19 critique was a publication to a journal on another

20 article that had been written, a critique, on that

21 article itself.

22 Q. Dr. Ollson, would you very briefly describe

23 the three articles that you just mentioned that were

24 results of your own primary research?
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1 A. Certainly.  So the first article is the one

2 that has author -– the primary author, the first author

3 Dr. Robert Berger.  Dr. Berger was a post doctoral

4 fellow of mine.  So after he finished his Ph.D. he came

5 to work for me.  And the research team there involves

6 –- this team involves both health professionals as well

7 as acousticians.  So you've got Dr. Jeffrey Leventhall

8 on this paper and Mr. Pine Ashtiani.  They're the

9 acousticians.  What we were looking at for this paper

10 was do the audible sound levels, or sound levels for

11 example that you provide in your ordinance of 55

12 decibels, do they protect from the low frequency noise

13 and infrasound that we know that we will also have in

14 the environment from wind turbines.

15 MR. BRIAN:  Excuse me, I'm lost.  I don't see

16 this article on page six.

17 A. I'm sorry, it's on page three.

18 MR. BRIAN:  Is it not in the peer reviewed

19 scientific publication section in your resume?

20 A. I've collated, if you see on page three

21 specifically for the Commission, these are the six

22 articles on wind turbines.

23 MR. BRIAN:  Thank you.

24 A. Yes.  So that first one was Berger, et al. 
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1 The second one by Ms. McCallum, and I oversaw this

2 research, and it was on EMF or electromagnetic fields

3 and living around wind projects and the potential

4 effects on health.

5 The last one was Dr. Melissa Whitfield Aslund

6 who is also a post doctoral fellow of mine.  And we

7 were looking at the projected contributions of wind

8 farm sound annoyance and the like.

9 Q. Dr. Ollson, have you appeared before boards,

10 such as the one here today, on the effects of wind

11 turbines on human health to give testimony on that

12 issue?

13 A. I have.  On page five of my CV it lists a

14 number of appearances at U.S. county planning and

15 zoning commissions and county commissions such as this. 

16 I've appeared on a number of occasions in any number of

17 states.

18 Q. Have you been formally qualified to give

19 expert opinion on wind turbines and human health?

20 A. I have.  And so if you were to flip back,

21 Commissioners, to page four of my CV about a third of

22 the way from the bottom under Hearings, Tribunals and

23 Court Proceedings on Wind Turbines, I've been certified

24 as an expert to testify in Ontario where I'm from on
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1 five matters that are listed there.  Queen's Bench

2 Court in Saskatchewan Province in Canada on injunctive

3 relief in that issue.  Twice before the Alberta

4 Utilities Commission.  Three times before the North

5 Dakota Public Services Commission and a couple of

6 county commissions, including Perquimans County last

7 week.

8 Q. How much of your consulting practice is

9 devoted to assessing health effects from wind projects?

10 A. Since 2008, 2009 approximately a third or

11 half, depending on the year and what we have going on,

12 of my consulting practice, is devoted to this topic,

13 renewable energy and the potential impacts on health. 

14 So somewhere around a thousand hours a year or so.  I'm

15 getting close to almost 10,000 hours of working in this

16 field.

17 Q. Dr. Ollson, do you hold any academic

18 appointments or positions that are pertinent to your

19 expertise?

20 A. I do.  I hold an adjunct professorship at the

21 University of Toronto, in which I teach graduate level

22 courses in environmental health and risk assessment as

23 well as co-supervise doctoral students in this field.

24 MR. CAMPEN:  Commissioner Nixon, we would
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1 tender Dr. Ollson as an expert in the field of

2 environmental health effects from wind turbines.

3 CHAIRMAN:  He will be accepted as an expert

4 witness.

5 Q. Dr. Ollson, have you reviewed the Timbermill

6 application for a conditional use permit that's been

7 filed with Chowan County?

8 A. I have.

9 Q. Have you reviewed the county zoning ordinance

10 and, in particular, the wind energy ordinance?

11 A. I have.

12 Q. Have you visited the project area, the

13 Timbermill project area here in Chowan County?

14 A. Yes.  I was able to take a very good tour of

15 the area and driving all the roads, looking at where

16 the turbine locations would be, looking at the fields

17 as well as the timberland area, and I have been back a

18 couple of times, yes.

19 Q. Have you reviewed the acoustical and shadow

20 flicker reports about which Mr. Bastasch just testified

21 and were filed with the application?

22 A. I have.

23 Q. Is there anything particular there you would

24 like to note for the Board before we continue?
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1 A. Yes.  So certainly when looking at any

2 project the first question is, is the project properly

3 sited, one, to meet the ordinance, but also will it be

4 protective of public health.  And, again, from the

5 sound report that would be the first one that I

6 reviewed, is that looking at a report where although

7 your ordinance is 55 decibels on the audibility side,

8 that the maximum level that Mr. Bastasch and his team

9 have modeled would be 50 decibels.  So it would be five

10 decibels underneath your ordinance itself.

11 And then for the shadow flicker, noting that

12 there would only be at one person's home at most 15

13 hours a year or less than half a percent of the number

14 of hours a year they might experience shadow flicker at

15 various times.

16 The other thing I would note is that having

17 reviewed a number of these, I'm not an acoustical

18 engineer, I'm not an engineer.  But having spent a lot

19 of time understanding this from an exposure standpoint,

20 there's certainly a number of conservative factors that

21 were built into his models.

22 Q. Do you know the distance of the setback

23 required by this ordinance from the residences or

24 occupied buildings?
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1 A. Yes.  So my understanding of your folks'

2 ordinance is that it's two and a half times the height

3 of the turbine.  That because the turbines haven't been

4 selected at this point that they're using the tallest

5 turbine that they think they have under consideration

6 so you'd be at 1,477 feet.  Although I did note from

7 review of the reports and discussions and the material

8 I have in front of me, is that the closest residence

9 would be 1,541 feet, which is about a third of a mile. 

10 And that you would have 16 homes within a half mile of

11 a turbine in Chowan County.

12 Q. Dr. Ollson, has living in proximity to wind

13 turbines raised concerns about their impact on public

14 health?

15 A. Yes, certainly it has.  Like any new change

16 to the environment.  There are 50,000 turbines up in

17 the United States and operating right now.  There are

18 certainly well over 100,000 around the world.  But if

19 you look at a community like yours where wind is

20 relatively new, as we're getting into these issues

21 there are issues that have been raised around health

22 and the potential impacts.

23 Q. And can you describe what some of those

24 consist of?
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1 A. Certainly.  They kind of fall into probably

2 five or so categories.  The first is the audible noise,

3 the noise we hear and what your ordinance is based on. 

4 The second is typically low frequency noise and

5 infrasound.  Shadow flicker of course that's been

6 discussed here already today.  Other issues come around

7 annoyance from living in a project area like this.  And

8 then lastly typically discussions around how it may

9 impact somebody's quality of life.

10 Q. Beyond your own research, which you've you

11 described, have others researched these issues?

12 A. Yes, certainly.  Over the last 15 to 20 years

13 there's been quite a bit of publication, and certainly

14 the last five years on this topic.  That research

15 really began in the late 1990s in Europe.  Primarily

16 there was a few researchers that became very prominent

17 and well known in this field, such as Dr. Eja Pedersen,

18 did early works in this.  Wind turbines and these type

19 of utility scale projects moved more so in prominence

20 in Canada and the U.S..  In Australia we started seeing

21 researchers in those areas in the late 2000s and up to

22 today they are doing similar research.

23 Q. What about research in the United States?

24 A. Probably the most comprehensive research
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1 that's been done in the United States is there's a

2 gentlemen, I believe the article was referred to

3 earlier on, Dr. Robert McCunney who is a board

4 certified environmental occupational physician at MIT. 

5 He and a research team published one of the most

6 comprehensive reviews on the issues looking at the data

7 that they had available to them as of 2014.

8 Q. Has there been a more recent comprehensive

9 review of the subject since the McCunney paper?

10 A. No.

11 Q. Does the McCunney paper address many of the

12 concerns that you noted in your testimony a moment ago?

13 A. It does.  It addresses all of them.

14 Q. I'll direct your attention now to Tab 34 in

15 the package of exhibits before you.  This is a document

16 marked for identification as Timbermill Exhibit 34. 

17 I'll ask you if you recognize this document.

18 A. Yes.  This is the McCunney article I was just

19 describing.

20 Q. Would you tell us who the authors are besides

21 Dr. McCunney?

22 A. Along with Dr. McCunney, you have Dr. Mundt,

23 Dr. Colby, Dr. Dobie and an engineer, Mr. Kaliski and

24 Dr. Blais.  This is a combination of both physicians,
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1 other environmental and epidemiological health

2 professionals and an engineer and a psychologist.

3 Q. Can you describe generally the scope of

4 research that's reported in this paper?

5 A. So if you were to go to the methods section

6 just in brief, with one dose when you're doing a

7 systematic or critical review of the literature, is

8 that you go to these databases with predefined search

9 strategies.  I believe there was a librarian that was

10 involved in this in order to do so.  And what you're

11 looking to do is capture all of the published

12 literature in the topic and in the field so that you're

13 not missing key articles.  You then take all of the

14 articles and you synthesize it down, and you see who

15 wrote the article.  And if you were to go to the

16 reference list they have 162 articles that have been

17 referenced within this paper.

18 MR. BRIAN:  I have to object.  The witness is

19 testifying about what somebody else did, as I

20 understand it.  And the somebody else's are not here. 

21 And therefore I object on the grounds of hearsay.  And

22 I also object on grounds of relevance as to what the

23 witnesses -- how accurate this is, what's been cited in

24 the articles.  
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1 MR. CAMPEN: May I be heard?

2 MR. BRIAN:  I don't see the relevance.

3 MR. MORRISON: Mr. Campen?

4 MR. CAMPEN: Dr. Ollson has been qualified

5 as an expert.  This article is one foundation of his

6 testimony he will be giving.  He was qualified as an

7 expert.  He's entitled to rely as an expert on other

8 documents.  And he's relying on this article and others

9 that he will describe in the course of his testimony.

10 MR. BRIAN:  I agree that he's entitled to

11 rely on the article as an expert.  But what I disagree

12 is that he's entitled to basically recite what the

13 article says in detail.  He can explain why it is that

14 he thinks it's important to his conclusion, but I don't

15 think going through the entire article the way he is

16 doing -- I'm not sure that's --

17 MR. CAMPEN:  We have no intention of going

18 through the entire article, Mr. Morrison.  We will

19 highlight certain portions of it that are particularly

20 pertinent to his testimony.

21 MR. MORRISON: Doctor, if you would continue

22 and refrain from direct quotations.  You can say what

23 scientific literature indicates in generalities and

24 hopefully someplace that would be made relevant to the
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1 project under discussion.  Thank you.

2 A. Absolutely.

3 Q. Dr. Ollson, would you help me by taking that

4 board down and there's one behind it.  Turn it around

5 so the Board can see it.

6 A. (Witness complies.)

7 Q. And while you're doing -– now with respect to

8 this article, where was it published?

9 A. The article was published in the Journal of

10 Occupational and Environmental Medicine.

11 Q. Is that a peer reviewed journal?

12 A. It is.  It's a very reputable and highly

13 regarded peer reviewed journal.

14 Q. Is it indexed in PubMed that's been described

15 earlier to the Board?

16 A. It is.

17 Q. I'll direct your attention to Tab 35 –

18 MR. MORRISON: Excuse me, Mr. Campen.  Just a

19 moment, please.

20 Would this be considered a learned journal or

21 learned treatise in your profession?

22 A. It is.

23 Q. I direct your attention to Tab 35 in your

24 package and the document that's been marked for
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1 identification as Timbermill Exhibit 35 and ask if you

2 recognize this?

3 A. I do.

4 Q. What is it?

5 A. It is the conclusions of the McCunney, et al

6 article.

7 MR. BRIAN:  Same objection, Your Honor.  This

8 is just a statement of what the article says, not a

9 statement of what the witness says.

10 MR. MORRISON: Mr. Brian, there's nobody in

11 Chowan County that finds me honorable.  You don't need

12 to address me as such.

13 MR. BRIAN:  I'm sorry.

14 MR. MORRISON:  That's why I asked the

15 previous question if this is a learned journal.  Are

16 you asking to enter this into evidence and quote from a

17 learned journal?

18 MR. CAMPEN: I am indeed going to offer it

19 into evidence at the conclusion of his testimony, yes,

20 sir.

21 MR. MORRISON: All right.  It's identified as

22 a learned journal.  He can quote from it.  If you would

23 try and direct our examination in that manner, please.

24 MR. BRIAN:  Request a continuing objection.
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1 MR. MORRISON: Thank you, Mr. Brian, that's

2 noted.

3 Q. Behind you, Dr. Ollson, is a blowup of the

4 Exhibit that you have in your package.  Do you

5 recognize that?

6 A. I do.

7 Q. What is reflected on the blowup in the

8 exhibit?

9 A. So these are, if you are to go to the general

10 article, it is the summary that's highlighted in yellow

11 in everybody's copy on page 127.  With that -– these

12 are the conclusions and the summary reached by Dr.

13 McCunney and his colleagues are the same conclusions

14 that I've reached and my colleagues and support the

15 findings on this article here, as well as many other

16 agencies.  You'll see that the first conclusion is that

17 the levels of infrasound from wind turbines at

18 customary distances to homes are typically well below

19 audibility thresholds.

20 So that is -– you know, infrasound is

21 actually produced by wind turbines.  It may be able to

22 be measured at people's homes, but it's certainly well

23 below levels that we would hear.

24 Number two, is there is no clear or
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1 consistent association is seen between wind turbine

2 sound and any reported disease or other indicator of

3 harm to human health.  So that although you may have

4 self reports or, again, anecdotal information, or more

5 information on the internet, we're not seeing

6 consistent association or causation in the literature.

7 Number three, that the components of wind

8 turbine sound, including infrasound and low frequency

9 sound, have not been shown to present any health risks

10 to people living near wind turbines.  So, again, even

11 though there is low frequency sound and infrasound

12 emitted from a turbine, it's not at levels that we

13 would be concerned at and it's certainly nothing unique

14 of that sound.

15 And then finally, and this is one of the

16 heart of the matters, when it comes to wind turbines

17 and health is that annoyance associated with living

18 near wind turbines is a complex phenomenon related to

19 personal factors.  Noise from turbines plays a minor

20 role in comparison with other factors in leading people

21 to report annoyance in the context of wind turbines.  I

22 believe we'll probably get into that a little further.

23 Q. Dr. Ollson, based on the research that you've

24 done in this area, do you agree with the conclusions
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1 reached in this paper by Dr. McCunney and others?

2 A. I do.

3 Q. Are these conclusions consistent with the

4 research you've done yourself and research you've

5 reviewed?

6 A. It is.

7 Q. Dr. Ollson, is it true that Health Canada

8 recently published their findings on a comprehensive

9 study of wind turbines and health?

10 A. They have.

11 Q. And what is Health Canada?

12 A. So Health Canada would be similar to your

13 Centers of Disease Control or at least this branch of

14 Health Canada.  So it would be the researchers -- it's

15 government scientists working under our national health

16 department.

17 Q. And when was their research completed?

18 A. Their research got underway in 2012 in

19 earnest.  It was a two million dollar study that was

20 funded by our federal government.  And the first

21 results were released in the fall of 2014.  And

22 subsequent to that they have peer review published the

23 results on many of occasions up until today.

24 Q. And, Dr. Ollson, I'll direct your attention
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1 to Tab 208.  There's a sticker I think on the Boards

2 copy.  And ask you if you can identify the document

3 that I have identified and marked for identification as

4 Timbermill 208?  Can you describe what appears there?

5 A. Again, this is from Health Canada's website. 

6 And, Commissioners, you'll see that it's entitled

7 Health Canada's Wind Turbine Noise and Health Study

8 Expert Committee Members.  In brief you'll see Dr.

9 David Michaud was the principal investigator.  He is a

10 psycho-acoustician who's been working in the field for

11 many years for Health Canada.  And Katya Feder was the

12 project coordinator, also a Ph.D.  Without belaboring

13 it there are 20 experts that participated within the

14 study.  You'll see on the next couple of pages.  These

15 range from Ph.D. in environmental health,

16 statisticians, acoustical, I believe Dr. Keith's name

17 was raised earlier, and he was the senior acoustician,

18 again working for Health Canada.  So there were 20

19 experts in a variety of fields.  Some of them were

20 academics from universities.  Sleep specialists in 

21 medicine.  And then you will also see at the end they

22 also had five independent international advisors from

23 countries like the Netherlands, Australia, Tokyo and

24 the like.  So it was quite a learned group of
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1 professionals that undertook the study.

2 Q. And we'll get to that article in a moment,

3 but I wanted to ask you some preliminary questions

4 first.  Would you give the Board a brief overview of

5 what the study entailed?

6 MR. BRIAN:  Objection.  Same objection to

7 hearsay.

8 MR. MORRISON: Again, I ask you if the study

9 you're making reference to would be considered a

10 learned treatise or journal?

11 A. Yes.  Certainly the study is the largest of

12 its kind that's ever been undertaken in the world.  And

13 they published eight peer reviewed papers in learned

14 scientific journals and the like.  And so the results

15 are absolutely in learned journals.

16 MR. MORRISON: Is the study you're making

17 reference to routinely relied upon by other experts in

18 your field in arriving at conclusions?

19 A. Yes.  Since the publication in 2014.

20 MR. BRIAN:  Continuing objection.

21 MR. MORRISON:  Thank you.

22 Q. If you would go forward then and provide the

23 Commission a brief overview of what the study entailed?

24 A. So certainly.  In 2012 the federal government
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1 in Canada directed Health Canada to undertake a study

2 trying to understand better whether living around and

3 in proximity to wind turbines poses a threat to public

4 health and people's health living there.  The study was

5 over two million dollars.  What they did within the

6 study is one of the first things they did was they went

7 out to consider all measurements and all study around

8 active wind projects.  Some have been operating for

9 only a few years, others operating for a decade in

10 Canada.  They took over 4,000 sound measurements, so it

11 was broken into sort of the acoustical team, and then a

12 health team and then they all kind of combined together

13 in the end.  So what the first objective was; do these

14 sound models like Mr. Bastasch has provided here, can

15 it be relied upon to draw conclusions on health.  And

16 they took over 4,000 field measurements.  And there are

17 a number of papers by Dr. Keith that was referenced

18 earlier that demonstrated the models do indeed

19 correlate.  They also looked at whether or not low

20 frequency sound, which is not something you get off the

21 model, but whether it's correlated with the audible

22 sound and they thought it was.  In terms of people it's

23 the largest study ever undertaken of its kind.  They

24 had a participation rate of almost 80 percent of those
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1 that they surveyed.  They were looking at homes that

2 were as close as 820 feet to a turbine, and as far as

3 10 kilometers or more, give or take six or seven miles. 

4 There was 1,238 homes that participated.  There was

5 only one adult from each home that participated in the

6 study.  And they asked them self-reported

7 questionnaires, so they had a series of questionnaires. 

8 It was a very long and detailed questionnaire on things

9 like their medical histories, their current medical

10 conditions and then their feelings around the project,

11 annoyance and others.  And for the first time ever -–

12 so that had been done in the past in the previous

13 studies, but what was new and unique for this study was

14 it was the first time somebody had actually collected

15 physical measurements at the home.  So they collected

16 –- they did blood pressure measurements.  They took

17 hair from people to measure cortisol levels.  And

18 cortisol is an indicator of stress.  They had a sleep

19 study where they were able to put actimeters on

20 individuals.  Basically looks like a FitBit or wrist

21 watch that records objectively sleep patterns.  Taking

22 all of this data together in a nutshell, what they

23 found was that living as close as 820 feet to a turbine

24 at as high as 46 decibels it was not actually
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1 correlated to people's either subjective or objective

2 measures of health.  And I guess the last thing I'd say

3 about the study overall, it is appropriate to

4 understand it's subject to limitations when you're

5 undertaking this.  I referred a number of times to the

6 fact that the closest homes were 820 feet from turbines

7 and the sound level report in their modeled sound level

8 was up to 46 decibels.  And I believe you heard Mr.

9 Bastasch testify earlier today that the way that we

10 model sound in Canada is a little different that you do

11 down here.  We typically are more conservative by about

12 three decibels.  So 46 would equate to about 49 in the

13 study.  And what we're looking at there is that they

14 didn't say the duration went beyond the 46; it was just

15 that was the loudest sound level they had.  So it is a

16 limitation, but I just want to draw the Board's

17 attention to that if you're within the same distance,

18 or it's actually quite a bit closer, than the closest

19 home we're dealing with in Chowan County.  And there's

20 no question about 46 decibels.

21 Q. Does the Health Canada study take into

22 account those with pre-existing medical conditions or

23 noise sensitivity?

24 A. Certainly with any -– for sound one of the
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1 things we do have to be careful about when we're

2 looking at any research around sound is that there are

3 people that have pre-existing conditions that may

4 believe could be exacerbated by exposure to sound

5 levels, as well as you have a number of people that

6 will report being noise sensitive.  And we look at the

7 sample size of over 1,200 people participating from a

8 large geographical area, numerous wind projects that

9 they believe -– I believe that they have captured in

10 that study population a range of folks who would have

11 had pre-existing medical conditions right to those who

12 didn't have any.  They do report on those who were

13 believed to be noise sensitive.

14 Q. Okay.  Let's turn, Dr. Ollson, to the first

15 of the issues of potential concern that you indicate

16 come up with respect to wind turbines and that is

17 audible sound.

18 What is the maximum level of audible sound

19 anticipated by the CH2M report that Mr. Bastasch

20 testified about?

21 A. So from the report we see that the maximum

22 sound level would be 50 decibels outside someone's

23 home.  That's only in a very small fraction of the

24 homes in the community.  Again, as I indicated earlier,
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1 you have 16 homes located within a half mile of any one

2 turbine.  And beyond that more people.  The results of

3 this 50 decibels, why 50 decibels it's quite simply the

4 setback of being over 1,500 feet.  And this project is

5 a bit unique because a lot of the turbines, at least in

6 your county, 24 of the 48 turbines are actually located

7 on timberland well set back from people's homes.  So

8 often we see projects where they would be strictly on

9 agricultural land, and you see a lot of those are

10 potentially near people's homes.

11 Q. Have you reviewed the information behind Tab

12 18 of the Timbermill CUP Application?

13 A. I have.  That is the -– in the Application I

14 believe that's a table that was prepared and provided

15 by the Applicant in the CUP that lists the number of

16 homes within 3,000 feet to any one turbine.

17 Q. Will all the residences in occupied buildings

18 in the county experience as much as 50 dBA?

19 A. No.  Again, that would be the under worst

20 case and meteorological conditions described by Mr.

21 Bastasch at a number of homes.  But there are only 16

22 within a half mile.  So certainly as you get beyond

23 that there's only a few homes that would be in that 50

24 decibel.  Most of them will experience sound levels
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1 much less; 45, 40 or 35 decibel range.

2 Q. What is the primary concern about audible

3 noise from wind projects, Dr. Ollson?

4 A. So with any sound source there are concerns. 

5 If there weren't concerns you folks wouldn't have an

6 ordinance.  We wouldn't have sound ordinances for all

7 sorts of noise sources.  The primary concern, what we

8 call the critical effect for sound, is really making

9 sure that people can get a good nights sleep.  And

10 that's not just a good nights sleep once in awhile. 

11 It's making sure there's not prolonged sleep

12 disturbance that can actually lead to significant

13 health, real and significant health impacts.

14 Q. Has there been research on the effect of wind

15 turbine noise on sleep?

16 A. There has.  It is one of the things that has

17 been studied quite extensively and was one of the

18 primary focuses of that two million dollar Health

19 Canada research.

20 Q. Let me direct your attention to a document

21 behind Tab 209 in the package before you to a document

22 marked for identification as Timbermill Exhibit 209 and

23 ask if your recognize this document.

24 A. I do.
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1 Q. What is it?

2 A. This is the report of the results.  As I

3 indicated before it states it's in eight peer reviewed

4 publications by the Health Canada research team.  This

5 is their peer reviewed publication in the eminent

6 journal Sleep, which is a very well recognized learned,

7 scholarly journal.

8 Q. Dr. Ollson, if I might interrupt you just for

9 a second.  Is the journal that you just described

10 considered a learned journal, learned scholarly journal

11 regularly relied upon by experts?

12 A. Absolutely.

13 Q. Please continue.

14 A. And so what this reports on is the results on

15 sleep and potential effects of living around wind

16 turbines.  It's titled Effects of Wind Turbine Noise on

17 Self-Reported and Objective Measures of Sleep.  So,

18 again, this was -- self-reported was the 

19 questionnaires asking people about their sleep quality,

20 how often they would wake in a given month, not related

21 to would they have to go to the restroom, but other

22 sources of sound and other issues.  And then, again,

23 for the first time ever the objective measures of

24 sleep.  So that is the wearing of the actimeters in
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1 over 600 participants.  And they took all of the sound

2 data that they had collected around people's homes and

3 then the sleep data from self reported and measured and

4 came to conclusions on whether or not living as close

5 as 820 feet would impact sleep.

6 Q. Based on your review of the article and the

7 paper that's been published, do you believe that this

8 research is the result of structured research designed

9 consistent with scientific principles?

10 A. Absolutely indeed.  Prior to even undertaking

11 the study, Health Canada actually put out their study

12 design for anybody and all to review.  So their entire

13 study design was posted on the internet.  There was a

14 comment period made where anybody could comment.  And

15 in addition to that they published the study design,

16 and it was actually reviewed by experts at the World

17 Health Organization as well.  So a very highly

18 respected study design that went into this.

19 Q. And you testified earlier and you talked

20 about the internet as a reliable source of research on

21 this issue and perhaps other issues.  That you could

22 find anecdotal reports on the internet on various

23 issues, including this one.  How does that kind of

24 information contrast with what you see here in this

mailto:sgrahamassoc@gmail.com


148

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 Health Canada study you just described?

2 A. So we have to be careful, again, about

3 information, whether it's on the internet or from those

4 living in proximity, is that self-reported measures and

5 self-reported feelings on sleep can vary quite a bit. 

6 And so what we see with the Health Canada study is that

7 objective taking 1,238 people living within 820 feet to

8 a wind turbine and really getting at the heart of

9 whether living within that proximity, distance and

10 sound level, whether it actually impacts sleep.  And

11 the key there is also the actimeters, that objective

12 measure of sleep.  And what Health Canada concluded was

13 that in fact, no, living within 820 feet of a wind

14 turbine sound levels that they had only up to 46

15 decibels, which would be the equivalent of a 49 down

16 here, there was not an impact either on the self-

17 reported questionnaires -– because it's not just one

18 question that they ask.  They don't just say, how do

19 you feel when you're sleeping around wind turbines. 

20 They ask a series of questions that they can then

21 statistically combine to get an answer to what was self

22 reported or the objective measures were impacted.  And,

23 in fact, they found that there was no statistical

24 relationship there.  There was not an impact, whether

mailto:sgrahamassoc@gmail.com


149

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 you lived close or far away.

2 Q. So, Dr. Ollson, in your expert opinion, based

3 on this article and other research that you conducted

4 and from your research, is there reason for concern

5 about impacts on public health from audible sound from

6 the Timbermill project?

7 A. No.  I think if you look at the ordinance

8 that you folks have set at 55 decibels, and I certainly

9 am encouraged by the fact that the sound modeling

10 results, which are very conservative again, imagining

11 that all wind turbines were spinning at all times

12 towards people's homes.  That given the setback

13 distances and the levels, we would not anticipate

14 impact to public health based on the audible sound

15 level from this project.

16 Q. Okay.  Turning to the second issue that you

17 raised at the outset of your testimony as a potential

18 concern.  Infrasound and low frequency sound.  Could

19 you describe for the Board what those terms mean?

20 A. Certainly.  So we've already been talking a

21 lot today about audible sound.  So that A-weighted

22 scale, the reason it's dBA is that's a scale that's

23 been developed by the acousticians and the audiologists

24 that best reflects the sound that we hear.  So it's the
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1 A-weighted scale.  It's the frequencies in which we

2 hear sound.  So my voice coming out of the microphone

3 and everyone likes to pull out their iPhone app, which

4 is not the greatest idea, but it certainly gives you a

5 good range.  But if Mr. Bastasch had a sound meter

6 here, my voice projecting in the microphone is probably

7 around 70 to 75 decibels right now.  If I was to stop

8 talking for a second, the level that we are hearing

9 within this room is probably around 50, 55 decibels, 60

10 even –-

11 MR. BRIAN:  We just heard from an expert who

12 said we couldn't measure the decibels of sound.  So I'm

13 confused as to why this gentleman who has no

14 measurement materials with him at all is being

15 permitted to testify as to what the decibels in this

16 room are at this time and how loud his voice is.  If

17 there's a way of measuring then we could measure to

18 determine exactly so the Board could hear how loud 70

19 decibels is and how loud 50 decibels is.  But

20 speculating off the top of your head strikes me as

21 being inadmissible as speculation.

22 MR. CAMPEN:  May I be heard?  Mr. Brian is

23 miss-remembering testimony of Mr. Bastasch.  He didn't

24 testify he couldn't measure it.  He does measure it. 
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1 And there is a device that he has with him and

2 acousticians carry to measure sound.  What he referred

3 to -– what Mr. Brian is referring to is the fact that

4 he said he couldn't accurately record it, not measure

5 it.

6 MR. BRIAN:  That's not relative to my

7 objection.

8 MR. MORRISON: I apologize.  Could you ask

9 the question again; and what was your answer. 

10 Summarize it.

11 Q. I don't believe I asked that particular

12 question, but he responded to the question that I did

13 ask.

14 A. I believe it was around what is infrasound,

15 low frequency noise.  I was trying to simply -– the

16 question was around what is infrasound and low

17 frequency noise, and I was trying to provide context

18 around audible sound right now.  I don't know -– I was

19 just giving examples of what would be common sound

20 levels.  Perhaps I could just move on to what

21 infrasound and low frequency is.

22 MR. BRIAN:  That would help.

23 MR. MORRISON: All right.  Let's do that.

24 A. So low frequency noise is the component of
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1 sound typically in the 20 to 200 hertz frequency.  You

2 can hear the upper end of that hertz range of low

3 frequency noise or sound.  And in fact it's that LFN or

4 the low frequency noise that really is part of that

5 whooshing that you get from the wind turbines.  So

6 anything with a fan, and that whooshing you get, the

7 sound you hear from the fan, the audible sound, that's

8 mostly in the lower frequency ranges.

9 And then there's infrasound, which has been

10 brought up earlier today.  Infrasound is sound between

11 0 to 20 hertz.  It is sound typically in typical

12 conditions one does not hear.  You have to be at very,

13 very, very loud levels of infrasound or pressure levels

14 before one can actually hear them.  So the audibility

15 threshold of infrasound is typically around 90 to 100

16 decibels on the G-weighted scale for infrasound.  And

17 again, if you think about it being audible sound it's

18 much more recognizable.  It's the three components of

19 sound from wind turbines.

20 Q. Are there other sources of infrasound and low

21 frequency noise in the environment, the everyday

22 environment?

23 A. Yes, certainly.  We're experiencing right now

24 as we sit in this room today.  Common sources are, for
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1 example, waves crashing on a beach will have components

2 of low frequency noise and infrasound within them. 

3 Other mechanical sounds.  Traffic.  In fact if you're

4 in your car and you have the window rolled down just a

5 little bit and you have the other one up and you get

6 that off kind off kilter sound when you're driving down

7 the highway.  There's a large component of infrasound

8 low frequency in that.  So it's something you

9 experience every day.

10 Q. Dr. Ollson, are there standards for

11 infrasound and low frequency sound in the ordinance, in

12 the Chowan County ordinance?

13 A. No.  Your ordinance does not have those

14 covered.  And that's very common.  In fact, there's

15 few, if any, ordinances state level or international

16 wind turbine guidance where you would have set an

17 ordinance for low frequency and infrasound.

18 Q. Do either infrasound or low frequency noise

19 directly impact human health?

20 A. They certainly can.  Just like audible sound. 

21 If you're well into this 100 plus decibels on the A-

22 weighted scale, that can cause hearing loss impairment

23 damage.  Low frequency noise and infrasound very

24 similar.  You have to be at very high levels prior to
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1 it starting to impact health.

2 Q. On what do you base that conclusion, Dr.

3 Ollson?

4 A. That's the conclusion, again, if you were to

5 -- behind me on the board -- similar to Dr. McCunney

6 and a number of other researchers, as well as a

7 scientific peer reviewed published study that we

8 undertook that I oversaw with my research team.

9 Q. I want to direct your attention now to Tab 36

10 of the exhibit package that you and the Board have

11 before you to a document marked for identification as

12 Timbermill Exhibit 36.

13 Can you turn to that and identify that for

14 the Board?

15 A. Yes.  This is, again, a primary study or a

16 study that we undertook entitled Health Based Audible

17 Noise Guidelines Account for Infrasound and Low

18 Frequency Noise Produced by Wind Turbines.

19 MR. BRIAN:  Same objection.

20 Q. Is this publication -– what is the

21 publication?

22 A. So, yes, so again, I -- oh, sorry.

23 Q. Go ahead.

24 A. So, again, if the Board was to see at the top
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1 of the paper there it's Frontiers in Public Health is

2 the Journal.  It's a learned scholarly journal.  Again,

3 I was one of the designers of the experiment and co-

4 author on the paper.  And you'll see that it's

5 published as an original research article.

6 MR. CAMPEN:  A few more questions on that?

7 MR. MORRISON: The objection would be

8 overruled.  Your continuing objection is noted.

9 MR. BRIAN:  The second objection I'd like to

10 make is that we have heard from Mr. Bastasch that no

11 infrasound study has been done for this project, and

12 apparently we're going to start talking about

13 infrasound for this project.  Or we're not talking

14 about infrasound for this project, in which case it's

15 irrelevant.

16 MR. MORRISON: Well it appears to me if the

17 ordinance does not require an infrasound level, how is

18 it relevant?  This Board cannot impose qualifications

19 beyond its own ordinance.  Why should we go into it?

20 MR. CAMPEN: May I be heard?

21 MR. MORRISON: Yes, sir.

22 MR. CAMPEN: Because we expect contentions

23 from Mr. Brian's witnesses that infrasound has an

24 effect on health.  And so that's separate and apart
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1 from an individual standard for infrasound.  So we

2 think it's completely relevant to the ordinance and to

3 the case.

4 MR. BRIAN:  And I would agree that the

5 question is relevant.  The problem is that there's been

6 no measurement done.  There's been no study done to

7 determine what the infrasound effect of this project is

8 going to be.  So everything we're going to hear about

9 infrasound from this witness is going to be based on

10 pure speculation rather than it being in some way

11 related to the Timbermill project we are here to talk

12 about.  So I don't think –-

13 MR. MORRISON: Excuse me.  Wait just a

14 minute, gentlemen.  Mr. Brian, have your witnesses done

15 an infrasound study?

16 MR. BRIAN: No.

17 MR. MORRISON: All right.  So we would be

18 talking in the abstract from both sides about

19 infrasound; is that correct?  And there will be no

20 direct studies done by either as to this particular

21 project; is that a correct statement?

22 MR. BRIAN:  It is a correct statement about

23 what the standard is.  It is the obligation of the

24 proponent to establish a prima facie case with regard
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1 to health.

2 MR. MORRISON: All right.

3 MR. BRIAN:  And although I'm sure we will

4 argue about what the standard is with regard to

5 overcoming that prima facie case, it nonetheless is

6 part of what they have to show.  And so my question

7 really goes to the issue of relevance, whether this

8 witness can actually testify as to infrasound related

9 to this project.

10 MR. CAMPEN:  I'd like to be heard, if I may. 

11 We've got this completely wrong again about the burden. 

12 We had a bench conference about this.

13 MR. MORRISON: I understand that.  All right,

14 here's what I am going to recommend to this Board.  It

15 appears that even though the ordinance does not address

16 infrasound it may come up relevant to health issues.  I

17 believe we are not in district or superior court.  The

18 rules are not quite as strict.  I think it would be

19 beneficial to the Board to get an education on

20 infrasound from both sides, and infrasound as how it

21 may apply to this project, with the Board further

22 understanding that neither side has done a study.  So

23 you give it what weight you think you should.

24 Mr. Brian, I note your continuing objection. 
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1 Thank you.  You've raised a good point.  Mr. Campen,

2 you have -- but, gentlemen, at some point, and ladies,

3 this must come to an end after deliberate review.  So

4 let's move along.

5 MR. CAMPEN:  Yes, sir.

6 Q. So you've got Exhibit 36, the document marked

7 for identification as Timbermill 36.  You have that in

8 front of you?

9 A. Yes.

10 Q. And you've identified that.  I will direct

11 your attention to a portion of the first page of the

12 article that's highlighted and ask you to describe that

13 for us.

14 A. So certainly this is the conclusion of the

15 report.  And I'll try for the Commissioners to bring it

16 back to what is relevant to your project and to the

17 project that may be in your county as well as your

18 ordinance.  So what the conclusion was overall, was the

19 available data from this and other studies suggest that

20 health based audible noise wind turbine sited

21 guidelines, so your 55 decibels A-weighted, provide an

22 effective means to evaluate, monitor and protect

23 potential receptors, people, from audible noise, as

24 well as infrasound and low frequency noise.
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1 And the way that we got there, so infrasound

2 and low frequency noise in my experience are not things

3 that are modeled in a project as you're beginning it. 

4 It's only in the last couple of years that this became

5 an issue where there were those that contended that

6 potentially infrasound and low frequency noise could

7 cause health concerns.  And so what we did in this

8 paper, and if I was to take the Commission to page five

9 of the paper, these are, in addition to measurements

10 that the acousticians within this research did, so we

11 for the first time recorded infrasound and low

12 frequency noise from a variety of projects, but if you

13 take a look at Table 2 there at the top of page five. 

14 These are infrasound measurements that have been

15 conducted specifically to get at the heart of this

16 matter around wind projects.  It is what are the

17 infrasound levels as you step back from the wind

18 turbine and within people's homes.  And are they loud

19 enough or are they strong enough to cause health

20 concerns.  And maybe if I just very briefly for the

21 Board, if I took you to -– to put this in context.  If

22 you were to look about three authors down in this

23 Turnbull, et al.  This is a study that was conducted in

24 Australia.  And we're just simply reporting the results
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1 here.  The IS in this table if you'll just kind of

2 follow along, that's the infrasound levels.  And

3 they're recorded on a dBG instead of a dBA level.  The

4 distance is right before that in meters.  And I'll do

5 my best to convert the meters to feet, which I should

6 be able to do for you here.

7 But really what you've got here is that if

8 you look at the levels in Turnbull's he's got two

9 different turbines they measured around.  They start at

10 85 meters, 185 and 360 meters.  So the 360 meters is

11 give or take just over 1,000 feet.  And then you'll see

12 in the second one he's got 100 decibels – or sorry, 100

13 meters and 200 meters.  So give or take around 700

14 feet.  What you'll see by these numbers is, is that if

15 you're standing close to a turbine, so at 85 meters or

16 under 300 feet, you're going to get a level of this

17 infrasound at 72.  As you kind of walk away from it at

18 185 meters it drops to 67.  And then you'll see 61 at

19 about 1,000 feet.  And you'll see the same thing as you

20 look at the other ones.  Consistently if you look at

21 all of these levels in here you're getting levels in

22 the low 60s.  Often in the high 50s at peoples' homes

23 in the setback distances that you're talking here.  So

24 we're using setback distance, the audible sound level
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1 of 50 decibels as a surrogate for what we can

2 extrapolate, and what we saw Health Canada do in fact

3 within their study is that they can do low frequency

4 noises almost perfectly correlated with the audible

5 sound levels.  So we know that taking all the research

6 that's been done around the world very rarely does one

7 actually ever measure infrasound and low frequency

8 noise around projects.  The reason we've been doing it

9 is because people had concern.  So ultimately taking

10 all of this information, we've got a pretty good idea

11 of what the infrasound levels would be a 1,500 feet

12 with these type of turbine setback from the home.  We

13 know that we're likely looking in the high 50s to low

14 60s.  And if you were to turn the page to the next page

15 on page six, you'll see that there's standards.  There

16 are very few infrasound standards throughout the world

17 and certainly not for wind turbines themselves.  But in

18 that Table 5 it gives you an appreciation of some of

19 the standards that are out there.  Australia and

20 Queensland sets a level of 85.  The Japanese set a

21 level of 92.  And essentially we know that if utility

22 scale wind projects being setback this far, and even if

23 you were standing right under the base of them, you're

24 going to be at below these health based guidelines.  So
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1 I believe that's the applicability to the Timbermill

2 project as presented here in Chowan.

3 Q. So in your expert opinion, Dr. Ollson, would

4 infrasound and low frequency noise from the Timbermill

5 project pose a risk to public health to the citizens in

6 Chowan County?

7 A. No, they do not.  And certainly with your

8 setback distance of the closest turbine being over

9 1,500 feet or the minimum setback of 1,477 feet,

10 infrasound and low frequency nose simply will not be

11 strong enough or high enough to cause health impacts.

12 Q. Okay.  Let's turn to the third issue or

13 concern raised -- that people have raised regarding

14 health effects and wind turbines, and that's shadow

15 flicker.  Have you reviewed the CH2M report by Mr.

16 Bastasch that was filed with the application concerning

17 shadow flicker?

18 A. I did.

19 Q. And what did it reflect with respect to the

20 amount of shadow flicker?

21 A. So, again, given the setback distances a lot

22 of the turbines are actually located in timberland away

23 from people's homes.  What we see is by his very

24 conservative shadow flicker monitoring using this
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1 hybrid turbine using wind always blowing at all times

2 of the year, that the maximum level in Table 2 of his

3 report of one residence experiencing just over 15 hours

4 of shadow flicker a year, which is half the ordinance

5 of 30 hours and less than half a percent of the

6 sunshine daylight hours of the year.

7 Q. Are there health concerns associated with

8 shadow flicker?

9 A. Yeah, so in the late or mid 2000s in the UK

10 the Epilepsy Society of the United Kingdom started

11 having some concerns because they noticed that they

12 were getting more and more of these wind turbines.  And

13 they were concerned that whether the shadow flicker

14 could actually cause seizures.  So what you have with

15 epileptics, there's a sub group of epileptics or a

16 small portion of epileptics where very rapid flashing

17 light can cause them to seizure, trigger the seizure

18 itself.  The best example that most people may have

19 heard of a few years ago is those very rapid Japanese

20 animation cartoons that flash real quick on the TV, in

21 fact they actually were demonstrated to elicit these

22 photosensitive epileptic seizures in those that were

23 epileptic.  So the concern was, is the frequency, the

24 flash frequency great enough to cause that.  So there
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1 were two -– this was very much headed up by or interest

2 in the epileptic society in the UK.  Two of the

3 preeminent researchers in the field, Dr. Smedley and

4 Harding, separately undertook these studies.  And they

5 found –-

6 MR. BRIAN:  Objection to the conclusions of

7 people who are not here and studies that are not in

8 evidence.

9 MR. MORRISON: Are you quoting from studies

10 that would be considered learned journals or learned

11 treatises within your profession?

12 A. I am.  And if the Board wishes I can go back

13 to the McCunney study that also summarizes those as

14 well.

15 MR. MORRISON: Okay.  The objection is

16 overruled.  The continuing objection is noted.

17 Q. Please do that, Dr. Ollson.  Does the

18 McCunney paper address shadow flicker?  And if so if

19 you'll direct our attention.  This is Timbermill

20 Exhibit 34 is the McCunney paper, correct?

21 A. My exhibits now appear to be out of order,

22 but it's 34.  It's the McCunney paper again, folks. 

23 And I believe it's highlighted in here.  One of the

24 nice things about the McCunney paper is because it
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1 summarizes a lot of these issues and certainly I agree

2 with their conclusions, so we don't need to take you

3 through 70 or 100 papers that have been published.

4 If you were to go to page 120 there is on

5 page 120 of the paper a highlighted section for you

6 there.  I'll read it and I'll explain it in more lay

7 terms, perhaps.  So it says, Nevertheless, large wind

8 turbines, two megawatts or more, typically rotate at

9 rates less than one hertz.  With three blades the

10 frequency of light interruption would be less than

11 three hertz, a rate that would pose negligible risk to

12 developing a photoepileptic seizure.  And if you were

13 to look at the references that they have referenced

14 here you'll see just underneath that Smedley, et al. 

15 That's Dr. Smedley out of the United Kingdom.  So what

16 does one hertz, three hertz, what does all this mean? 

17 The modern wind turbines with three blades.  The hertz

18 are equivalent to revolutions per minute.  So I find it

19 a lot easier to think in revolutions per minute when

20 something is spinning around.  And so what we see from

21 modern wind turbines will typically at a rotational

22 speed, a maximum rotational speed of less that 20

23 revolutions per minute.  The three hertz here that's

24 referenced as being sort of that threshold for
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1 triggering seizures is the equivalent of 60 revolutions

2 per minute.

3 So you're typically well under a third of the

4 rate where you could -- potentially you can get a flash

5 frequency that would trigger a seizure.  And the

6 maximum rotation speed considered for the turbines

7 under consideration by the Timbermill project, my

8 understanding is it's just over 15 revolutions per

9 minute.  So quite simply the wind turbines do not spin

10 fast enough to actually elicit seizures.  And the

11 photoepileptic -– sorry.  The Epilepsy Society in the

12 UK, after this work was completed in the late 2000s,

13 and you can see on their website, posts that they've

14 never actually had a report --

15 MR. BRIAN:  Objection to what the Epilepsy

16 Society, what their website says.

17 MR. MORRISON: All right.  That objection

18 should be sustained.

19 Q. So, Dr. Ollson, in your opinion does shadow

20 flicker from the Timbermill project, as proposed to

21 this Board, pose a risk to public health for the

22 citizens in Chowan County?

23 A. No, it absolutely does not.

24 Q. Let's turn to the fourth of the five
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1 potential concerns you raised and that's annoyance. 

2 What is annoyance in relation to wind turbines?

3 A. So annoyance is a scale.  You likely hear a

4 lot about annoyance.  Or if you're on any of these

5 research papers, including the Health Canada research

6 you use a scale of annoyance.  And that's not something

7 that we've developed now for wind turbines.  It's

8 actually a scale that's been used for decades dealing

9 with sound sources and people's feelings toward them. 

10 And in fact there is an International Standards

11 Organization or ISO standards questionnaire protocol

12 for measuring annoyance within communities, as well as

13 the World Health Organization and other health

14 departments have created scales of annoyance so that we

15 can get a gauge of how many people are not happy, to

16 put it another way, of living around projects like

17 this.

18 Q. Have there been peer reviewed published

19 articles on annoyance by persons living near wind

20 turbines?

21 A. Yes.  In fact it's probably the topic that

22 has been published on the most in the international

23 scientific literature.

24 Q. Are there factors other than wind turbine
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1 sound itself that contribute to annoyance from those?

2 A. Yes, very much.  So annoyance is the

3 discussion we have around sound levels, the sound

4 levels that are in people's homes.  So in that 1,200 or

5 so folks in Canada that they surveyed they asked

6 questions around annoyance.  When you look at the

7 results of the research and they try to tease out what

8 is the source of the annoyance.  Is it the sound or is

9 it other things.  They found only nine percent of the

10 annoyance was actually based on the sound itself and

11 the rest of it was encountered by other issues. 

12 Primarily the other issues around annoyance, and this

13 is not to downplay it, but we refer to it typically as

14 visual cue and attitude of the people living around the

15 project.  So we know that there are going to be people,

16 regardless of the sound level or the setback distance

17 that are not going to want this project and they will

18 be annoyed or highly annoyed.  And the scales – so

19 sound attributes some percentage of that.  The rest is

20 visual cue and attitude.  This is supported by the last

21 two decades of research in the wind turbine arena as

22 well as other noise sources.

23 Q. How does annoyance from wind turbines relate

24 to annoyance from other sources of sound?
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1 A. The annoyance levels that we see for wind

2 turbines and sound around projects is similar to the

3 annoyance levels that we see in the general population

4 on things like road traffic, airline traffic.  The

5 levels are louder typically than we have in the wind

6 turbines.  So the sound level is a little bit lower but

7 it causes the same level of annoyance.  But it's simply

8 very similar to living around other sources of sound

9 and noise.  So we're really within the background of

10 the noise that we would have if you were to survey

11 people with other sources.

12 Q. Dr. Ollson, does the research that you've

13 reviewed indicate that there's a setback distance of

14 audible sound level that will eliminate annoyance with

15 respect to wind turbines?

16 A. No, there really is not.  I mean there's been

17 a lot of discussion here that these towers could be

18 potentially as high as 600 feet.  And there's certainly

19 other projects in Europe and even in Canada of that

20 magnitude.  But you can't hide these things.  You will

21 be able to, depending on where people live, and

22 certainly there are some houses where you'll never see

23 them even though you're close because of the tree

24 lines, but you will be able to see the projects from
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1 quite a distance, or the turbines from quite a

2 distance.  So no setback distance for sound would

3 eliminate the annoyance potentially.  And it's not to

4 say that the whole community will be annoyed, not at

5 all.

6 Q. Is annoyance a medical condition?

7 A. No, it is not.  It's not listed, for example,

8 in the International Classification of Disease Registry

9 Number Ten.  This is a registry that the World Health

10 Organization upholds that classifies and lists disease,

11 medical conditions.  It's simply not listed there.  The

12 reason why we study annoyance is because if there's

13 excessive annoyance over a long period of time it can

14 lead to things like stress and other issues that could

15 lead to medical conditions.  And that's why it's one of

16 the first things we study on any sound source is

17 annoyance.  If we don't see any annoyance then we move

18 on.  In the case of wind turbines you see that at

19 around a ten percent annoyance level.  That's why the

20 Health Canada studies and the other medical studies and

21 epidemiological studies were so important, because they

22 determined that even though the annoyance was there,

23 health factors cannot be attributed to living around

24 wind turbines.
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1 Q. We are getting very near the end, Dr. Ollson. 

2 I want to go down to the fifth and final potential

3 concern that you raised, and that was quality of life.

4 A. Yes.

5 Q. Has there been research conducted that you

6 reviewed with respect to quality of life and those

7 living around wind projects?

8 A. Yes.  Again following from the annoyance

9 issue, not only are we looking at physical measures of

10 health, but we also, often when we'll look at quality

11 of life metrics there have been some papers, most of

12 them early on were from smaller sample sizes, smaller

13 groups of populations.  And it very much was one of the

14 focuses on the Health Canada research which was over

15 1,200 individuals.

16 Q. I ask you to turn to the final tab that you

17 have before you.  It's marked 210.  There's a document

18 marked there as Timbermill Exhibit 210.  Can you

19 identify this document?

20 A. Yes.  So this, again, is one of the

21 publications by the Health Canada research team.  It

22 was published in Environmental Research, which is a

23 learned journal, scholarly journal in our field.  You

24 will see that it's titled, An assessment of quality of
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1 life using the WHO, or the World Health Organization,

2 QOL, Quality of Life, BREF among participants living in

3 the vicinity of wind turbines.  You'll see again there

4 the research team comprised of the Ph.D. researchers,

5 statisticians, and the like.

6 Q. What is the significance of that research for

7 Timbermill and Chowan County?

8 MR. BRIAN:  Objection to the report, and you

9 can consider it the same objection.

10 CHAIRMAN:  Overruled.

11 A. So, again, Commissioners, without going too

12 much into detail with this report, again this is a

13 series of questions that were asked to the study

14 participants who lived anywhere between 820 feet and

15 out to several miles from wind projects as to -- the

16 quality of life questionnaires are designed to ask a

17 series of questions on physical health, mental health

18 as well as a sense of community health and well-being. 

19 What they see when they took all of that data, process

20 it through the statisticians and looked at it, the

21 final conclusion was that the results do not support an

22 association with wind turbine noise at 46, or in this

23 case 49 decibels for your Timbermill project, and

24 quality of life.  So they didn't see an association. 
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1 It's not to say that there were no hard feelings,

2 potentially, with some of these folks, but over all

3 there was no diminishment in quality of life, in the

4 enjoyment or impairment of property, or their physical

5 and mental health.

6 Q. So, Dr. Ollson, based on this research on

7 quality of life and others that you've reviewed, what

8 have you concluded about the impact of wind turbines on

9 the quality of life for those living in the area?

10 A. Sir, I didn't catch the last part?

11 Q. Based on research, this research that you

12 just reviewed and others that you considered, what is

13 your conclusion with respect to the effects of wind

14 turbines on quality of life for those living in the

15 area?

16 A. So, again, we looked at the communities as a

17 whole which is what the Health Canada study seeks to

18 do, is that overall there will not be an impairment

19 with wind projects on quality of life for the

20 community.  It doesn't certainly capture, again as a

21 limitation, every individual feeling.  But the

22 community does not experience a detriment to the

23 quality of life.

24 Q. Just a few more questions.  Are you familiar
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1 with something called a precautionary principle?

2 A. I am.

3 Q. What is it?

4 A. A precautionary principle is something that

5 really emerged several decades ago where if you've got

6 a topic, whether it be an environmental issue, a

7 medical issue, an environmental health issue, if you

8 don't have good solid research and a weight of

9 scientific evidence to make decisions then one takes a

10 precautionary approach to set limits that would be much

11 more stringent in order to account for the unknowns. 

12 If we were speaking on a wind turbine and health issue

13 several decades ago, I would be sitting here in front

14 of you with very few articles, very little research and

15 be advising that I really couldn't help you or provide

16 you my opinion as to whether or not these projects

17 could cause issues on public health and harm and

18 safety.  That's not the case for wind turbines.  We in

19 fact do have 20 years worth of publications.  We have

20 very large, very well conducted studies now, certainly

21 the Health Canada study and others.  And so I don't –-

22 the precautionary principle as applied here I think is

23 making sure that your ordinance is appropriate to

24 protect health, and I think we do have a scientific
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1 basis to say that this project of 50 decibels or less

2 will not impair health.

3 Q. You jumped ahead of me, but I'm going to ask

4 the question anyway.

5 CHAIRMAN:  Mr. Campen, I'm sorry to

6 interrupt.  How much longer do you think you'll be?

7 MR. CAMPEN:  One question.

8 CHAIRMAN:  Okay.  Thank you.

9 Q. So, finally, Dr. Ollson, in your professional

10 opinion as an expert in the effects of wind turbine

11 noise on human health, do you believe the Timbermill

12 wind energy project will endanger the public health of

13 the citizens of Chowan County?

14 MR. BRIAN:  Objection.  I have not heard a 

15 sufficient foundation on this.

16 CHAIRMAN:  Overruled.

17 A. So, no, Commissioners, I don't.  And, again,

18 that's not something that's taken lightly.  It's

19 looking at all of the documents that were provided to

20 me on shadow flicker, on the noise levels, on the

21 setback distances I think in combination with your

22 ordinance, with the way that this project has been

23 designed, specifically in your county with 24 of the 48

24 turbines being located far away from homes in the
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1 Timbermill project area that this is a properly sited

2 project, and your county and your citizens will not

3 experience undue health effects from living in

4 proximity to this project were it to be built.

5 MR. CAMPEN:  I have nothing further for Dr.

6 Ollson.  I would like to move into evidence Timbermill

7 Exhibits 33, 34, 35, 36, 208, 209 and 210

8 MR. BRIAN:  I continue my objection.

9 MR. MORRISON: We don't seem to have a 36.

10 A. Thirty-six (36) is the Berger article.

11 CHAIRMAN:  Okay.  Thank you.  They'll be

12 received.  We're going to recess for lunch for one hour

13 and a half.  Come back here at 2:45.  Mr. Brian, will

14 you have witnesses ready?

15 MR. BRIAN:  There are witnesses.  There are

16 opponents who are here who can testify starting at

17 2:45.

18 CHAIRMAN:  Okay.  We are now in recess for

19 lunch.  Thank you.

20 (Off the record 1:12 - 2:45)

21 CHAIRMAN:  Mr. Brian, are you ready to go?

22 MR. BRIAN:  Yes, sir.

23 CROSS-EXAMINATION BY MR. BRIAN

24 Q. Good afternoon, Mr. Ollson.
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1 A. Good afternoon.

2 Q. I've almost forgot your testimony from this

3 morning.

4 Now when you testified you introduced

5 yourself as Dr. Christopher Ollson, but that's because

6 you're a Ph.D., not an M.D., right?

7 A. That's correct.  That's a designation I'm

8 allowed to carry as a Doctor of Environmental Science.

9 Q. I appreciate that.  I just wanted to make

10 sure I'm clear on what your standing is.

11 Now as I listened to your testimony it seemed

12 to me that your testimony consisted mainly of -- you

13 testified about other studies that you've read about

14 this subject.  That seemed to be what you were talking

15 about primarily.  That's true, isn't it?

16 A. What I would characterize my testimony is

17 that there is over 70, closer to a hundred, peer-

18 reviewed publications on this.  And in order to form an

19 opinion on whether or not an individual project may

20 result in adverse health effects one has to consider

21 the bulk of the primary literature on the topic.  So to

22 give you an example, another specialty that I have is

23 people's exposure to arsenic.  I would not individually

24 dose people with arsenic to try to figure out whether
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1 or not there would be a health concern with that.  What

2 we do is we go to the credible scientific and medical

3 literature on such topics, and I believe that's what I

4 did here.

5 Q. I appreciate that, but there are -- you don't

6 have to dose people with wind turbines, because there

7 are plenty of people who actually are being dosed with

8 wind turbines, right?

9 A. Well, there's over 50,000 turbines around the

10 United States, and when we look at the medical

11 literature, the epidemiological and health literature,

12 that's exactly what we're trying to do, is to ascertain

13 what an appropriate setback distance would be.

14 Q. Right.  And you, yourself, have not conducted

15 any studies of these various turbines?

16 A. Again, three of the studies that I've

17 referenced that I have studied and primary -- helped

18 conduct have been around wind projects, yes.

19 Q. All right.  But you didn't do that for this

20 project, though, correct?

21 A. Well, you can't do that for this project

22 because the wind turbines aren't built yet, so what you

23 need to do with any project in any new development,

24 whether it be a wind farm, Commissioners, or whether,
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1 for example, you're talking about a coal powered plant

2 or any sorts of energy generation, you look to see

3 whether or not the standards that have been put in

4 place would be appropriate to ensure the protection of

5 health.

6 Q. I understand what you're saying, but you're

7 not answering the question I asked.

8 You did not do any field studies for the

9 testimony that you did today; is that correct?

10 A. No, the field studies that I would be

11 involved in in a project like this is spending time in

12 the area to understand where the turbines would be

13 located, what other sound sources are in the area,

14 general topography and the like.

15 Q. Thank you.  I think you answered that

16 question.  Have you ever been involved in any sleep

17 studies?

18 A. Not personally, no.

19 Q. Have you ever been in any homes that are

20 located near wind turbines?

21 A. Absolutely, yes.

22 Q. Have you ever slept in one?

23 A. I have not slept in one.

24 Q. Have you ever measured noise in one?
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1 A. I am not an acoustician, but I've been

2 involved in many studies where the acousticians were

3 collecting --

4 Q. That's isn't the question I asked.

5 A. I've been involved with the acousticians.  I

6 was there and present while they were taking

7 measurements, yes.

8 Q. So you say you've been in homes but you,

9 yourself -- you, yourself have not conducted any --

10 I'm sorry, I didn't follow that answer.  It may have

11 been my fault.

12 A. So you asked me whether or not I had been in

13 homes of people living surrounding wind turbines.  The

14 answer is, yes.  And have I conducted sleep studies

15 personally, no.  If we look at, for example, the Health

16 Canada study, these studies cost millions of dollars,

17 and, so, no, I was not involved in a sleep study

18 directly.

19 Q. The Health Canada study is an interesting

20 one.  You talk about that one a lot.  The -- who funded

21 that?

22 A. So the Health Canada study, Commissioners,

23 again, it's our federal health agency.  It was funded

24 by the federal government in Canada and was directed --
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1 the funding came from the Minister of Health.

2 Q. And are you familiar with the World Health

3 Organization?

4 A. Yes.

5 Q. And, in fact, I think in your testimony

6 somewhere you referenced the World Health Organization

7 as employing standards that you were applying, did you

8 not?

9 A. I believe in my testimony the reference to

10 the World Health Organization would have been as the

11 World Health Organization is one of the groups that

12 provides standardized questionnaires for asking about

13 things like quality of life, and that was one of the

14 questionnaires that Health Canada used in their study.

15 Q. It was in relation to the noise levels, I

16 believe, wasn't it?

17 A. That's correct.

18 Q. All right.  So you accept the World Health

19 Organization as a legitimate and authoritative

20 organization in this area.

21 A. The World Health Organization is certainly an

22 authoritative body globally that we all participate in.

23 In terms of being an authority on wind turbines, no,

24 they have not released anything specific on wind
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1 turbines or wind turbine noise or guidance.

2 Q. That you're aware of?

3 A. I think I would be aware if they released

4 something specific on wind turbines.  They certainly

5 release sound guidelines, but not specific to wind

6 turbines.

7 Q. All right.  Very good.  Thank you.

8 Now you were talking somewhat in your

9 testimony about pre-existing conditions.  And I -- and

10 it seemed to me that you said that the statistical

11 sample of the Canadian publication was great enough

12 that it would surely have picked up a few pre-existing

13 conditions in that statistical sample; is that

14 accurate?

15 A. That's correct.  If we would have delved

16 deeper into the Health Canada studies, for example,

17 there was a -- the questionnaires asked of the

18 individuals were of a number of medical case history

19 involved, and we see that the existing conditions of

20 the 1238 people that were sampled would be

21 representative of health conditions across the Canadian

22 population.  Issues such as blood pressure, weight,

23 sleep disturbance and the like, that they compared them

24 to the Canadian norms.
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1 Q. Well, would shadow flicker and noise have

2 more impact -- let me rephrase that.

3 It's true, is it not that shadow flicker and

4 noise would have more impact on somebody who had a pre-

5 existing condition of a vertigo condition, perhaps,

6 than other people in the population.

7 A. We're not seeing that in the literature. 

8 Certainly it is something that is of concern is that if

9 you have the pre-existing condition of vertigo -- in

10 fact, vertigo is a relatively common condition that

11 people can experience in the general population.  That

12 certainly was one of the concerns, is vertigo linked up

13 to concerns around shadow flicker.  We haven't seen

14 that hold true.  From noise, I'm not sure that vertigo

15 would be something where noise would play into it.

16 Q. What about infrasound?

17 A. No.

18 Q. What about high frequency sound?

19 A. I'm sorry, maybe to qualify my answer on

20 infrasound.  We know that at extremely high levels of

21 infrasound, so in the hundred decibel plus range, this

22 is now infrasound that one can hear.  So it has to be

23 done typically in a laboratory setting.  You can have

24 some dizziness or nausea.  These are people who are
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1 predisposed to vertigo.  This is just simply a level

2 that's many, many orders of magnitude higher than we

3 have with a wind turbine, so at very high levels it can

4 occur.

5 Q. Is there any -- you didn't cite any

6 literature that dealt specifically with vertigo, did

7 you?

8 A. Not in this case, no, I haven't.  It is

9 contained within the information we have here in front

10 of us.  I could go into it if you would like.

11 Q. Okay.  You did not study the effects of high

12 frequency sound from wind farms; is that fair?

13 A. I'm sorry, did you say high frequency?

14 Q. High frequency sound.

15 A. So there is a component, potentially, of wind

16 turbine noise in the ultrasonic range.  Certainly my

17 understanding is it's a very small component, if at

18 all.  And certainly the levels that we're talking about

19 anywhere near someone's home -- it's not a human

20 condition of concern, the ultrasound.

21 Q. It would be a concern for animals though?

22 A. Not necessarily, and that would be outside my

23 expertise.

24 Q. That's beyond your expertise; is that what
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1 you said?

2 A. I would suggest -- yes, if you're asking

3 about conditions on wildlife and ultrasound, I have not

4 reviewed any papers on that issue.

5 Q. Okay.  Thank you.  The literature that you

6 cited -- you conducted your study, but so none of the

7 literature that you cited talks about the effects of

8 EMF, electromagnetic force, or whatever it's called.

9 A. Yes, so the -- what I've discussed today and

10 privately somewhat briefly with the Commission, there

11 is a component of course to any electrical generation,

12 and there's something called EMF.  You may have heard

13 of it, electromagnetic fields.  Right now sitting in

14 the room we're experiencing probably somewhere between

15 one and four milligauss.  It can be measured on a

16 milligauss scale.  One of my primary research papers,

17 in fact, was doing field based studies on EMF

18 surrounding an active wind project in Ontario and

19 associated transmission lines, so I'm happy to talk to

20 you about that if you would like.

21 Q. But you did not -- you didn't testify about

22 it?

23 A. Not so far today.

24 Q. You haven't testified about EMF surrounding
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1 wind farms; is that correct?

2 A. Not so far today.  I was asked by counsel and

3 by my client, Apex, to review the issues around EMF and

4 surrounding wind projects.  It is certainly something

5 that I have testified to in Perquimans County directly

6 on EMF in my direct testimony, and I was not asked by

7 counsel. 

8 Q. You weren't asked about it?

9 A. I wasn't asked by counsel today.

10 Q. With regard to shadow flicker, your testimony

11 is oriented toward the standard in the ordinance

12 primarily; is that correct?

13 A. The testimony certainly is, but it goes

14 beyond that in terms of when I reviewed the shadow

15 flicker report when I look at the number of hours of

16 shadow flicker that may be experienced, the reason I

17 say may be experienced is because the shadow flicker

18 models essentially consider you living in a green house

19 and that there will be no trees or obstructions between

20 the wind turbine and your home itself.  And so under

21 those conditions there is no more than 15 hours a year. 

22 But beyond that certainly have an opinion on the fact

23 that the shadow flicker regardless of the number of

24 hours a year is -- it's a nuisance issue; it's not a
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1 health related issue.  What the standard of 30 hours

2 that you folks have adopted in your ordinance, it's

3 very common across North America to have a 30-hour

4 ordinance.  It extends from a German standard that came

5 out years ago, and that standard is really to limit the

6 nuisance effect of annoyance on some of this property. 

7 It's not a health based number.  It's really to make

8 sure that we're not creating undue nuisance on a

9 neighboring property, more of a quality of life issue.

10 Q. I guess the question I was going to ask you

11 is, every house that was shown on the shadow flicker

12 exhibit will experience some shadow flicker.  That's

13 what Mr. Bastasch's, testimony was, as I recall.  Do

14 you recall that from this morning?

15 A. I do, and it's contained within Table 2.  I

16 believe I testified to it in the shadow flicker report

17 as to how many homes and how often. 

18 Q. Right.  I guess the question is, why should

19 any of them have to endure any shadow flicker?

20 A. So with any project, with any change in

21 environment there can be some issues associated with

22 that.  In the case of wind turbines if a project is to

23 be erected, there will be no question some shadow

24 flicker, typically at the homes that are closest and
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1 located east and west.  Of course, the sun rises in the

2 east and sets in the west.  That's where we will see

3 this sort of effect of the shadow flicker.  And what

4 we're trying to do is keep that nuisance down to levels

5 that will not cause undue stress or issues.

6 Q. Now you did not do any study on this project

7 regarding infrasound.  You spoke about infrasound

8 generally, but you didn't do a study on this project,

9 correct?

10 A. So, again, what we have to do in a case like

11 this where there is no project, is we have to apply the

12 infrasound levels that we know on other projects and so

13 that's how we form a determination, by looking at

14 setback distances understanding infrasound around other

15 projects.  One simply doesn't model infrasound from

16 wind turbine projects.  To my understanding talking to

17 the acousticians it's not something that can be done. 

18 So that was the reason behind the peer-reviewed

19 published paper that I took the Commission through

20 today, the work that we did working with acousticians

21 is to go and actually measure the infrasound around

22 projects so we would know what the answer is.  And the

23 world will work the same here as it does in other wind

24 projects where given the setback distances, especially
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1 in the case of infrasound, we can accurately predict

2 within reason about a ten decibel area what that level

3 would be if you were to measure it after construction.

4 Q. All right. But Mr. Bastasch didn't do a

5 model, right?  You said nobody has a model for

6 infrasound.

7 A. So nobody does -- nowhere in the world that

8 I'm aware of in any of these projects does one model

9 infrasound.  And my understanding is that it's not

10 something that can be done, but it's simply doesn't

11 matter.  It's not an issue.  Given the setback

12 distances, we know the levels will be low enough not to

13 adversely affect health.

14 Q. There are experts who differ with you on

15 that; is there not?

16 A. There are.  However, I would point out that,

17 again, if we look at the experts that may agree with

18 me, we look at credible sources like Health Canada,

19 like the Australian Medical Research Council, like the

20 Massachusetts Department of Health that has studied

21 this issue.

22 Q. Are you familiar with the pending legislation

23 that would move setbacks to a mile and a half from the

24 project.
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1 A. Here in North Carolina, yes, I am.

2 Q. Do you think that would be a good idea?

3 A. No.  I mean it's certainly the state

4 legislature and the elected officials are welcome to do

5 what they like.  As I've testified here in front of

6 this Commission, if I was to advise that body is that

7 if they are doing it for other reasons, that's fine,

8 but there's no basis in health and protection of health

9 to have to move wind turbines that far back from

10 people.

11 Q. You were talking about decibel levels, and

12 you said 46 in Canada equals 49 in the U.S. or 49 in

13 Canada equals 46 in the U.S..  That didn't correlate

14 with what I understood about decibels.

15 A. Yes, certainly, hopefully I can clarify that

16 for the Commission.  So, as I believe you heard Mr.

17 Bastasch testify, the way that modeling is done for

18 these wind projects in the U.S. is slightly different

19 than how it's done in Canada.  And the way -- the

20 reason I keep saying 46 is more or less 49, what

21 happens is in a modeling exercise, in here the model

22 that you folks have in front of you and the results of

23 that, there was a two decibels added to the loudest

24 sound level from the hub height of the wind turbine the
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1 manufacturer provided.  That is something that is not

2 typically -- or done in Canada.  They don't add that

3 extra two decibels.  And that two decibels is directly

4 added at the home.  So where it's 46 in the Health

5 Canada studies, it would be the equivalent in Mr.

6 Bastasch's report to about 48.  The other decibel or so

7 why do we get to three is you heard Mr. Bastasch

8 testify about ground cover.  The absorption rate he

9 uses is .5.  Common in Canada is to use -- the model is

10 to use a .7, so they use a more absorptive, sound

11 absorptive ground cover accounting for things like

12 trees and other vegetation, you know, like leaves. 

13 That will typically give you an extra decibel of

14 difference between a level that we have modeled in

15 Canada versus a level that we model here.  So the

16 modeling results by Health Canada at 46 would equate to

17 approximately 49 in the study that is before you and

18 the Commission on the Timbermill Project.  That's what

19 I was trying to point out.

20 Q. When you were testifying -- I just want to

21 run through a few issues and see whether we agree or

22 disagree.

23 Would you agree that noise from wind turbines

24 can cause lose of sleep and negative emotions.
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1 A. It can if they are placed too close and

2 they're too loud to people's homes.  However, the

3 setback distances here should take care of that.

4 Q. I'm sorry.  You went beyond the answer. 

5 What?

6 A. So, it can.  Like any noise source if it's

7 placed too close and it's too loud at the exterior of

8 someone's home, it can have that effect.  But based on

9 the minimum setback distance here of 1,541 feet and

10 that most homes are well beyond that, if you look at

11 the literature from wind turbines and health, one would

12 not expect that to occur.

13 Q. Okay.  But that's a highly subjective thing,

14 whether somebody's sleep is disrupted by a caustic

15 noise; is that correct?

16 A. Well, it can be if it's self-reported.  But

17 that's where we come back to that Health Canada study

18 on sleep that I went through this morning where self-

19 reported is one thing.  We certainly take that

20 seriously, but when you look at then they fitted six

21 hundred some odd people with these actimeters, wrist

22 watch looking devices, it records sleep patterns,

23 awakenings, restlessness and that for individuals.  And

24 what they saw was that those living as close as 820
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1 feet and those living back six or seven miles from the

2 turbines, there was no difference in their sleep

3 quality.  So it wasn't related to the sound that they

4 modeled and measured outside of people's homes.  So I

5 would put to you that it is a very objective measure,

6 not subjective.

7 Q. Well, actually that isn't the question I'm

8 asking.  It's whether somebody is bothered by sleep --

9 by a sleep disruption is a subjective formula.  It

10 varies from person to person, does it not?

11 A. It does.  And that's why we have to look at

12 this large grouping of people and see if we actually

13 have that.

14 Q. I understand what you're saying.  So you're

15 saying that the Canadian study where they strapped

16 people with things that should have measured them in

17 some sense, what they actually did was a sleep study;

18 is that what you're saying.

19 A. So what they used was this actimeter

20 methodology that's used commonly across many sleep

21 studies that it's not -- and certainly for sound

22 sources.  And it objectively measures the quality of

23 the sleep and the restlessness, the awakenings and so

24 forth.
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1 Q. And you say they checked 600 people with

2 that?

3 A. I believe the sleep study -- if you bear with

4 me I can go into the methodology.  I believe of the

5 1,238 there were 600 and some odd that were sub-

6 selected to wear these actimeters for seven days and

7 measure their sleep patterns.

8 Q. Six hundred of twelve hundred people were

9 studied.  How many people were living within five miles

10 of a wind turbine in Canada?

11 A. In total?

12 Q. Yeah.

13 A. I wouldn't be able to give you an exact

14 number.  I mean there's certainly over 10,000 turbines,

15 I believe, up in Canada, mostly in rural areas.  I can

16 tell you from my own experience in a lot of the

17 projects that I've worked on in Ontario, for example,

18 the population -- even though they are located in rural

19 areas, the population density is actually a lot greater

20 than what you have here in the county.  And it ranges

21 just like it does down in the U.S. here, where in Texas

22 you may only have a few homes within five miles, you --

23 those same conditions will be provided in Alberta.  But

24 we certainly have projects as you do in the U.S. here,
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1 you know, you can have projects where you have over a

2 thousand homes within a five mile radius of a wind

3 turbine project.

4 Q. So -- well, but more importantly, you don't

5 know how many homes total were in the vicinity that

6 could have been sampled in the Canadian study.  You

7 just know that they chose 1200, and then they took a

8 subset of the 1200 into 600?

9 A. No, I can tell you the number of homes in

10 that.  And bear with me for one second.

11 So, Commissioners, I'm just going back to the

12 sleep study that we talked about this morning.  I

13 believe it's Exhibit 209.  If I could pause to pull

14 that out.  In the methodology sample design what you

15 will see is that there was almost an 80 percent

16 response rate.  So what they did was they selected all

17 the homes living within ten kilometers, give or take,

18 six or seven miles, of 12 wind farm installations. 

19 They asked everyone to participate.  They got an 80

20 percent response.  So there would be approximately 200

21 homes where, for whatever reason, they chose not to

22 participate.  An 80 percent response rate in a project

23 like this is almost unheard of.  It's an extremely high

24 response rate.
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1 Q. But the question I asked you was how many

2 total number of people, including in Canada, were

3 living within that proximity of wind turbines.  You

4 said -- I think you said you didn't know.

5 A. I couldn't tell you the total number of

6 homes.

7 Q. That's fine.  Now I believe you -- going back

8 to some -- is there any widely acceptable measure or

9 methodology to address all the issues, meaning

10 infrasound, ultra-high frequency and sound -- is there

11 any modeling that would do all these things?

12 A. I think that's best asked of the

13 acousticians.  Commonly in my experience what you have

14 is you have the audible sound level models that are

15 conducted for these projects, and we don't measure --

16 the ultrasonic sound is not a particular concern for

17 wind turbines.  It's the low frequency noise and

18 infrasound, and that's where we base our science and

19 measurements, and they're conducted after construction.

20 Q. Have there been any studies -- have you

21 testified that these studies had actually measured the

22 level of sound at these individual homes?  Is that in

23 the Canada study?

24 A. Yes.  Well, in fact, it's in my own study. 
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1 So that would be the Berger study that we talked about

2 this morning, and I took the Commissioners through the

3 Berger study.  It provides measurements both from other

4 researchers as well as our own research team on the

5 levels of audible sound, infrasound, and low frequency

6 noise at homes and with distance from wind turbines. 

7 So there is actually quite an extensive body of

8 literature on sound measurements post construction.

9 Q. Have you done any studies on -- have you,

10 yourself done any studies on property values?

11 A. No, I'm not a property value person.

12 Q. Let me ask you if you agree with certain

13 statements again.

14 Would you agree that proximity to a wind

15 turbine can be associated with probable loss of sleep

16 and reduced quality of life?

17 A. No, I would not.  I would caveat it or

18 qualify it with at an appropriate setback distance.

19 Q. Okay.

20 A. Which I believe is here for this county and

21 in your ordinance.

22 Q. You said you were familiar with the World

23 Health Organization.  The World Health Organization has

24 suggested a no greater outside noise level of 30 to 40
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1 decibels for sleep.  Excuse me, in general, before it

2 starts to cause health problems.  Is that your best

3 answer?

4 A. So I certainly -- I believe you're referring

5 to the 2009 World Health Organization noise guidance,

6 and, no, I don't think you have it quite correct there. 

7 If I may --

8 Q. I'm referring to a general daytime noise

9 value.

10 A. The general noise daytime guidance comes from

11 the 1999 World Health Organization Community noise

12 document.  And in fact for daytime the exterior levels

13 actually range over 55 decibels.  And the levels that

14 they discussed for daytime -- we separate our daytime

15 and nighttime differently.  Daytime people, just like

16 many county ordinances have a nighttime sound ordinance

17 that says you can't throw a party and, again, have a

18 level of disturbance there.  We separate out the amount

19 of noise you can make during the day versus night

20 because of sleep.  That '99 community noise document

21 suggests you should try to keep it around 55 decibels

22 from a daytime standpoint.  The nighttime is different,

23 so about 30 to 40.

24 Q. Right.

mailto:sgrahamassoc@gmail.com


199

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 A. Daytime is 55.

2 Q. Right.  Daytime is 55 and nighttime is 30,

3 right?

4 A. No.  So what the -- then the World Health

5 Organization looks at for guidance.  So, again, they

6 don't set standards, they provide guidance.  And what

7 the -- there's two documents, again the 1999 and the

8 2009 document.  What the 2009 document provides is a

9 guideline in the standard.  And what -- where we have

10 to be a bit careful is the way the World Health

11 Organization looks at the sound levels is they look at

12 it as a cumulative sound level average over the course

13 of a whole year.  And the guideline number in the 2009

14 document is 40 decibels, cumulative over the course of

15 a year.  So that means there's nights where you will be

16 a lot louder, nights where it will be quieter.  I'm

17 sure when the cicadas are going here -- I think from 

18 Mr. Bastasch's field measurements sometimes you have

19 quite loud nights when you have the insects going.  You

20 have other issues.  You have other nights where the

21 leaves are off the tress, dead of winter, and I know it

22 doesn't snow a whole heck of a lot down here, but it's

23 usually quieter and you'll have levels around 30.  It

24 averages out to 40, but within that that's kind of the
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1 laudable goal the World Health Organization set.  What

2 they actually set as their interim standard was 55

3 decibels, similar to your ordinance, knowing that the

4 vast majority of cities, even rural areas will never be

5 able to achieve a 40 standard, so it is 55 is the

6 interim target.

7 Q. You're right.  It is 40, not 30.  I'm looking

8 at a document from Science For Energy Policy, WHO

9 recommends setting night noise -- night noise limits at

10 40 decibels, from 2010.  Are you familiar with that?

11 A. I'm sorry, the name of the document, if I

12 could see it.

13 Q. The Science For Environment Policy, World

14 Health Organization setting night noise levels at 40

15 decibels.

16 MR. CAMPEN:  May the witness be allowed to

17 see the document?

18 MR. MORRISON:  If you would, please, Mr.

19 Brian, let the witness see the document.

20 A. Yes.  I am familiar with the document.  And

21 the 40 decibels then that they're recommending there,

22 that was released in 2010.  That was based on that

23 document I was referring to before, the World Health

24 Organization 2009 night noise guidance.  Again there's
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1 a difference between the 40 decibel and the way that

2 that metric works versus your wind turbine ordinance

3 and wind turbine ordinances in general or other side

4 ordinances specific for one thing.  So, again, it's a

5 metric called Lnight, so that means 40 decibels

6 averaged overnight over 365 days a year.  And so when

7 you look at -- so what would that mean with your

8 ordinance?  In my experience you'll have, give or take

9 -- although the wind developers would like the wind to

10 be going every day all day long and every night, it's

11 not going to happen.  And typically they don't run more

12 than 50 or 60 percent of the year.  On those nights at

13 the homes that are closest we may have up to, again, 50

14 decibels, but that's a very conservative modeled

15 number.  We expect it would be that or less when we

16 measure on the ground.  And there will be many other

17 nights where you have no wind and the wind turbine

18 noise won't be contributing.  It may be down to 30

19 decibels, averaging out to around 40.  And, again, it

20 is a guideline, and the standard that they set was 55. 

21 So it's a laudable guideline to go towards as an

22 average over the whole year.

23 Q. Would you consider the Cochlear Fluids

24 Research Laboratory at Washington University in St.
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1 Louis to be a learned facility?

2 A. Certainly it is a university setting and an

3 academic lab, yes.

4 Q. Would you agree with a statement and that is

5 it says, recent epidemiological studies suggest that

6 significant disturbances of sleep and mental health

7 occur for people living in homes up to five kilometers,

8 approximately 16,500 feet, from the wind turbines?

9 A. I would prefer to see the document, but are

10 you referring to Dr. Alec Salt's work?

11 Q. Yes, Alex Salt.

12 A. Could I see the document?  Would that be

13 possible?  (Document handed to witness)  Thank you.

14 So, yes, this is a -- it appears the document

15 you have handed me is from a website from the EPAW,

16 which is a wind activist organization out of Europe. 

17 It's an article, and it appears to be -- this is, I

18 believe, written by Dr. Salt, from the best of my

19 knowledge, which is kind of a media release.  Dr. Salt

20 conducted a -- published a paper back, I believe,

21 around 2012 where he was hypothesizing that the inner

22 ears of ourselves and infrasound, one could be

23 influenced or affected.  That work was merely that.  It

24 was a hypotheses.  There was no study or research
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1 around wind farms that was meant to look at infrasound

2 levels, whether it's a plausible mechanism.  Subsequent

3 to his publication it's been reviewed by myself, by Dr.

4 McCunney, by medical agencies around the world, and

5 it's not holding up as a credible pathway between

6 what's coming from a wind turbine and how it may affect

7 people, because we're simply exposed to these same

8 levels of infrasound in our daily lives.  So we would

9 all be affected.  So I'm aware of Dr. Salt's work, his

10 hypothesis, his paper, but I don't believe it holds up.

11 Q. So you reject Dr. Salt's statement?

12 A. Yes.

13 Q. The question I asked was, do you disagree

14 with that statement?

15 A. I wholeheartedly disagree with that

16 statement.

17 Q. All right.  Thank you.  Now none of the

18 turbines that you did that were in the studies are the

19 size of the turbines that are going to be used in the 

20 Timbermill project, are they?

21 A. So, again, wind turbines have been getting

22 bigger.  The ones that maybe are proposed for this

23 facility are similar in size to a project that I worked

24 on in Ontario, which is the NRWC Project.  Right now
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1 they have finished erecting I believe, give or take,

2 just under 200 3-megawatt intercom towers that are

3 almost 600 feet high.  The issue isn't from a sound

4 perspective how high these turbines are.  I think can

5 we equate the medical literature and the scientific

6 literature we have to these proposed larger turbines,

7 the answer is, yes.  And the reason I say that is

8 because, again, Mr. Bastasch knows from the

9 manufacturers what the sound power level is going to be

10 at the hub.  He then models that to people's homes and

11 the science and the engineering behind that is the

12 same.  From your, the county perspective, from your

13 ordinance the sound level being set is 55 decibels

14 outside of these homes.  What it means is if you have

15 smaller turbines maybe they could be a little bit

16 closer because of the hub height, a total of two and a

17 half times the total height.  And they might be a

18 little bit quieter, but it means that they can set them

19 closer to these homes.  In this case they have to be

20 set back a little bit further.  But ultimately it's the

21 sound level at someone's home on the site that matters,

22 not so much what's coming from the hub height.  Simply

23 you want to make sure that the sound level at someone's

24 home will be 55 decibels or less.
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1 Q. Are you aware of whether the World Health

2 Organization has endorsed the Canada study?

3 A. I'm sorry, I couldn't hear you, sir.

4 Q. Has the World health Organization endorsed

5 the Canada study? 

6 A. The World Health Organization did review the

7 study design and methodology.  The World Health

8 Organization isn't in the habit of endorsing any

9 studies.  What I can tell you is they are reviewing

10 right now currently they're revising -- they're

11 revisiting their European noise guidance.  I do know

12 the Health Canada studies are being considered as part

13 of that overall review.

14 Q. All right.  I don't think I have anything at

15 this time, anything further.

16 MR. CAMPEN:  Just one question, if I may,

17 redirect.

18 REDIRECT EXAMINATION BY MR. CAMPEN

19 Q. Do you recall questions from Mr. Brian about

20 EMF?

21 A. I do.

22 Q. And I believe you told him you actually

23 conducted some primary research on that issue; is that

24 correct?
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1 A. That is correct.  So, again, in my CV one of

2 the primary research articles listed is the McCallum

3 paper, and the title of that is An Investigation of

4 Wind Energy and Health Quantifying EMF Around Wind

5 Turbines in Canada.  And from that study and going out

6 and taking field base measurements of EMF around the

7 wind turbines and the associated transmission lines

8 what we concluded was that the level would be no

9 different than what we are experiencing right here in

10 the room today.  So although we could measure it and

11 detect it, it would be quite simply at very low levels

12 similar to what we have in the room today or at

13 anyone's home.

14 MR. CAMPEN:  Thank you.  I have nothing

15 further for this witness.

16 MR. BRIAN:  And I have just one question for

17 him on that issue.

18 RECROSS-EXAMINATION BY MR. BRIAN

19 Q. So EMF is higher in proximity to the high

20 tension wire, is it not?

21 A. To transmission lines, yes.

22 Q. This project is going to have transmission

23 lines associated with it also, right?

24 A. My understanding is that it's not -- my
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1 understanding is that this project has what's called

2 collector lines, so from each turbine there would be a

3 series of -- and I believe it was discussed during the

4 decommission this morning, those are the collector

5 lines that will take the energy from the wind turbines. 

6 They're going to run underground, which is very common. 

7 In the event they were run above ground, it wouldn't

8 matter, but they are run underground to a substation. 

9 So there is actually no associated transmission line. 

10 It will go to the substation into the overhead wires.

11 Q. And then it will go overhead wires, right?

12 A. Along with all the other electrons --

13 Q. Along with all the other electricity?

14 A. Yeah, that's right.  And even -- and -- I'm

15 sorry, go ahead.

16 Q. And so each one of the turbines will itself

17 emit an electromagnetic field, will it not?

18 A. So the way that -- depending on the turbine

19 that they select, there is of course electricity

20 generated by the wind turbine.  Some of them actually

21 have pad-mount transformers to convert electricity to

22 that that gets transmitted.  The associated electric

23 lines are typically 34 and a half kilovolt lines.  The

24 thick overhead wires that you see, those are running at
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1 230 or 550 kilovolts.  And what you look at there is

2 that regardless of the levels that are being

3 transmitted, they are simply low enough that one would

4 not experience health effects even if you were to be

5 right on top of those wires.

6 Q. But you didn't do anything about studying

7 that for this project, did you?

8 A. So, again, the project isn't built so there's

9 nothing to study.  If I was to take an EMF meter and go

10 to people's homes, be right here in the room, from the

11 vast amount of experience and the EPA literature that I

12 have here before you, the levels are going to be

13 somewhere in the sort of .5 to 4 milligauss typically. 

14 If you were to stand in front of your microwave while

15 it's on you're going to be about two to three hundred

16 milligauss, okay.  These are things that -- when you

17 plug in your hairdryer if you were blow drying your

18 hair this morning, if you had that luxury, then you're

19 going to be getting quite a lot of EMF.  We know that

20 those levels even are safe for people to be exposed to. 

21 And that's why you also have people living around

22 transmission lines and wires from these projects where

23 setbacks are fine, and we're not going to experience

24 all those types of things.
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1 Q. I appreciate all that.  The question I asked

2 was if you had done any EMF study at this project.

3 A. There would be nothing to study.

4 Q. And you said there would be nothing to study

5 because nothing was built.

6 A. There's nothing to be studied.

7 Q. Did you do an EMF study at all of this

8 project?

9 A. No, because, again, one is not -- not only is

10 one not required, one is not warranted or needed

11 because we know so much about this topic.  And, again,

12 based on the studies that we have done in the past you

13 would be no where near a level of concern, and there is

14 simply no overhead associate transmission which would

15 have much higher levels.

16 Q. Okay.  That's all I have.

17 CHAIRMAN:  Thank you.  Commissioners, do you

18 have any questions?

19 EXAMINATION BY THE BOARD

20 DR. LAWRENCE:  So what you're saying

21 electromagnetic forces would not be a problem?

22 A. Yes, there would not be a problem from this

23 project.

24 DR. LAWRENCE:  My other concern would be
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1 equipment.

2 CHAIRMAN:  Can you check his mic?

3 DR. LAWRENCE:  Can you hear me?

4 CHAIRMAN:  Yes, go ahead.

5 DR. LAWRENCE:  The other concern, I'm looking

6 at the data here, and it looks like we have significant

7 -- for example here, you're looking at the thing of

8 epileptic seizures, not to have any seizures from 5 to

9 30, which the other document says from 12 to 30, which

10 I don't have any problem with that.  I'm used to

11 dealing with different data in the literature.  But

12 it's there from the standpoint of different documents

13 give you different data.

14 Anyway, moving on.  The other concern that I

15 could possibly have --

16 A. Perhaps, Dr. Lawrence, I could maybe address

17 that range of the 5 to 30 hertz and the like.  There

18 are slightly different studies that would give you some

19 of those different ranges on the threshold to consider. 

20 I think the important thing is is that the hertz

21 frequency of the blade passage for these or any other

22 wind turbines is going to be below one hertz.  And

23 there's governors on these machines where they can't

24 spin faster than that.  So where we take issuance is
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1 that even if you use the 5 versus the 30 or the 12 to

2 30, that over the course of the life of the project

3 they're not going to spin any faster than one hertz. 

4 If they did there would be other issues.  So, again, we

5 know that even the fastest in modern turbines won't be

6 above one hertz.  And so it won't get anywhere close to

7 that threshold to pose that epileptic seizure risk.

8 DR. LAWRENCE:  Can other things, such as

9 radio waves affect this frequency.

10 A. No, it is that.  The way we calculate the

11 frequency is because of the three blades and as they

12 pass, each one of those blades during the rotation --

13 DR. LAWRENCE:  I understand.

14 A. -- and that's the frequency.  And so because

15 it's governed by a maximum rotation speed, it won't

16 affect the frequency there.

17 MR. MITCHENER:  You said earlier that you're

18 not a doctor, M.D., but you said you had M.D.s on your

19 staff.  And as you've done these reports over the years

20 and so forth, have you had any measured discussions

21 from doctors that said in reference to statistical

22 models your conclusion makes sense, but in terms of our

23 experience inside of the patients, we've had these

24 problems.  Have you had this type of issue?
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1 A. So the physicians that I've worked with in

2 the field, one of them being Dr. Robert McCunney -- his

3 article we were discussing -- the ones I've worked with

4 primarily on the issue have also credentials in Masters

5 of Public Health.  Their specialty is environmental and

6 occupational medicine, so they are typically trained in

7 environmental health and epidemiology statistics.  And

8 so when I work with those folks what we are looking at

9 there is the larger studies, what does the body of

10 literature tell us.

11 Certainly there are physicians that have --

12 tend to be local physicians, like a general

13 practitioner, that have raised concerns about people

14 that they are seeing.  Often my experience in that case

15 it's not being linked back.  The sound signals we note

16 at these people's homes are not actually looking at a

17 mechanism by which we should be seeing these things

18 occur.  It's an issue taken seriously, no question

19 about it.  There are simply projects in the United

20 States and in Canada where they are too close to

21 people's homes, other projects that were done early on. 

22 And that's where we developed the setback distances we

23 have here.  Normally you would have had a thousand feet

24 setback or even no setback in the past.  Now what we
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1 are seeing is greater setbacks such as you folks have

2 enacted.

3 MR. MITCHENER:  Let me follow up a little bit

4 on this.  A person may have unusual sensitivity to

5 noise even with the sensible setbacks.  Do you have any

6 experience whether they try to use earplugs?  Is that

7 sufficient to make them comfortable as opposed to

8 uncomfortable?

9 A. So certainly we do have people that are prone

10 to be noise sensitive.  I mean, sound and noise is a

11 very unique experience for each of us.  I'm not a very

12 good judge of sound.  I only have 40 percent hearing in

13 my left ear and 50 in my right.  So I'm not somebody to

14 say that what we're experiencing is the same as

15 everybody else.  So what we see when we are looking at

16 these larger, broader studies, it does capture people

17 and they do ask, do you believe you're sound sensitive. 

18 So all this is captured in the studies and research. 

19 What we are trying to do is when we set these limits

20 similar to your ordinance, is to make sure we are

21 protecting for those sensitive sound people.  A lot of

22 these projects -- and your ordinance is different where

23 you require 55 decibels at all homes.  Whereas you have

24 ordinances where typically participating landowners can
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1 be a lot closer, and they can be a lot louder at their

2 homes.  People give waivers to the companies and

3 they'll tell you that they're fine, you know, 60

4 decibels.  That's not what we're trying to do -- that's

5 their call.  They're being paid to have a turbine on

6 their property.  What we are trying to protect is the

7 general public and sensitive people.

8 MR. MITCHENER:  I think you're on target

9 there.  I'm interested in another thing.  The United

10 States is a relatively spacious country, square miles,

11 this, that and the other.  Europe, by comparison, is

12 more compact, doesn't have the square mileage like

13 Canada or the United States.  And Japan is even more

14 compact in the islands of the West Pacific.  So does

15 the 55 decibel level hold up as reasonable in a tight

16 situation like Japan or parts of Europe as opposed to

17 the United States and Canada, or do you have to -- is

18 there a difference?

19 A. So every jurisdiction, of course, can set

20 their own sound limits, and you will see a large

21 variation around the world.  You do have sound

22 ordinances for wind projects that are 40 decibels, and

23 you have some I've seen as high as 60 decibels.  It

24 really comes down to land use planning and legislative
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1 bodies like yourself deciding what works best for your

2 community.  In terms of densely populated or sparse,

3 it's my opinion that whether there is one person there

4 or whether there's a thousand people there within this

5 1500 feet, we try to protect everybody.  So setting

6 those kind of standards should be done on an ongoing

7 basis making sure that everybody is protected 

8 regardless of how dense the population is.  We do know

9 that if you have a more densely populated area we may

10 have more people that may oppose the project.

11 MR. MITCHENER:  A couple more.  One, when

12 children are born a lot of their systems in their body

13 are not fully developed, the ears. the lungs, et

14 cetera.  In your studies with doctors have you paid any

15 particular attention to newborns, six month olds in

16 relation to sound, a new baby in the family, the family

17 house is next to the windmill?  Any thoughts there

18 about having a different setback?

19 A. A bit of a multiprong answer here.  I

20 apologize.  I'll try to keep it brief.  There have not

21 been wind turbine specific studies on children and one

22 of the -- it is a potential limitation.  And the reason

23 why is the ethical approval to get that.  And the way

24 that one has to interact with children is a lot
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1 different than adults.  And so that's kind of a larger

2 challenge.  But when you look at the larger body of

3 information and science on sound, it isn't something

4 that would be unique to developmental concerns or have

5 some sort of birth defect type issue around them, sound

6 sources we experience every day.  And so where do we go

7 with that?  There is no question for children that

8 we're trying to protect very much on a sound issue is

9 their night sleep.  So the elderly and young children

10 would be more susceptible to awakenings at night and so

11 the sound levels that are set are meant to really --

12 not meant to correct for people like me, most of the

13 people in the room, in fact, they're really not --

14 they're meant for children, elderly and those that are

15 more sound sensitive.  So we have looked at that

16 throughout our body of literature from other sound

17 studies worldwide.

18 MR. MITCHENER:  Okay.  One more.  And that

19 is, in all this process we've heard about statistical

20 models and so forth.  I'm assuming that once the

21 project is built that there will be regular surveys to

22 see if what's really happening on the ground squares

23 with the projection of the models.  Is that a

24 reasonable assumption on my part.  In other words, once

mailto:sgrahamassoc@gmail.com


217

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 Apex has the project built, if they indeed build it,

2 then a year into that, for example, they will do

3 surveys, all the buildings, collectively, individually

4 there and see if what was projected in your study

5 before the fact really works out on the ground?

6 A. So what I will tell you, Mr. Mitchener, is

7 that in fact your ordinance does not include such

8 provisions for what I will refer to -- what you're

9 talking about is commonly referred to as post

10 construction monitoring.  And it's whether or not what

11 we're telling you here today, is 55 going to be 55?  Is

12 50 in our predicted model going to be 50?  I'm a big

13 fan of doing post construction monitoring surveys so

14 that when I'm sitting here telling you folks if 50 is

15 going to be 50 and it actually isn't.  We know there

16 have been numerous studies like that done.  That's why

17 we have comfort in the models.  It is something that it

18 would be up to you folks to consider, I guess through

19 your attorney, whether you would want to see that done.

20 MR. MITCHENER:  Thank you.

21 DR. KEHAYES:  Dr. Ollson, can you hear me?

22 A. I can, sir.

23 DR. KEHAYES:  Good.  I'm looking at all this

24 stuff you gave me and a couple of places in these
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1 articles the World Health Organization is quoted about

2 a recommendation that continuous noise -- an indoor

3 sound level of 30 decibels should not be exceeded

4 during the sleep period of time to avoid sleep

5 disturbance.  And you have assured us that that doesn't

6 happen.  But looking at the noise limits, Quebec

7 nighttime rural noise limit zone 1 of 40 decibels. 

8 Denmark 37 decibels at wind speed of about 15 miles an

9 hour.  Germany, in residential areas 50 decibels, day;

10 35 decibels at night.  New Zealand, should not exceed

11 background sound level by more than five decibels or a

12 level of 35 decibels at night.  And Massachusetts

13 residential areas they have different wind speeds, 39

14 decibels down to 37 decibels.  So a number of places

15 here they're talking about a lot more than 55 decibels. 

16 And as you pointed -- based on a point previously made

17 about noise sensitivity.  And, again, using your

18 articles here, noise sensitivity is not related to

19 objectively measured auditory threshold intensive

20 discrimination and so on.  Noise sensitive individuals

21 have annoyance thresholds approximately at least ten

22 decibels lower than noise tolerant individuals.  Noise

23 sensitivity has been described as increasing a person's

24 risk for experiencing annoyance when exposed to sound
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1 at lower than moderate levels.  And when we use the

2 term annoyance once people think, well, you know, we've

3 had gnats around here, but that comes and goes.  But in

4 your paper here, Noise-Related Annoyance, the WHO

5 defines noise annoyance as a subjective experience that

6 may include anger, disappointment, dissatisfaction,

7 withdrawal, helplessness, depression, anxiety,

8 distraction, agitation or exhaustion.  A survey of an

9 international group of noise researchers indicated that

10 noise-related annoyance is multifaceted and includes

11 both behavioral and emotional features.  This finding

12 is consistent with Job's definition of noise annoyance

13 as a state associated with a range of reactions,

14 including frustration, anger, dysphoria, exhaustion,

15 withdrawal, and helplessness.  If we're talking about

16 health, I would say that frustration, anger, dysphoria,

17 exhaustion, withdrawal and helplessness are not signs

18 of health.

19 And the Annoyance and Wind Turbine Sounds. 

20 The dynamic nature of wind turbine sound may make it

21 more annoying than other sources of community noise

22 according to Pedersen, et al.  They compared self-

23 reported annoyance from other environmental noise

24 exposure studies: aircraft, railways, road traffic,
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1 industry, and shunting yards with annoyance from wind

2 turbine sound.  Proportionately, more subjects were

3 annoyed with wind turbine sound at levels lower than 50

4 decibels than with all other sources of noise exposure

5 except for shunting yards.  Pedersen and Waye reported

6 that the sound characteristics of swishing and

7 whistling were highly correlated with annoyance to wind

8 turbine sound.  Others have reported similar findings. 

9 One author has suggested that wind turbine sound may

10 have acoustic qualities that may make it more annoying

11 at certain noise levels.  Other theories for symptoms

12 described in association with living near wind turbines

13 have also been proposed.  And then a little bit

14 farther.

15 Annoyance associated with wind turbine sounds

16 tends to show a linear association.  Therefore, SPLs

17 seem to play a significant, albeit limited, role in the

18 experience of annoyance associated with wind turbines,

19 a conclusion similar to that reached by Knopper and

20 Ollson.

21 So what I'm reading here is not the picture

22 of health when exposed to sometimes less than 50

23 decibels of noise.  So you painted the -- your sleep

24 study is elegant and you've painted that people have a
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1 picture of health living in proximity, but yet reading

2 from these articles that you've given us, that would

3 indicate that that ain't necessarily so.

4 A. So Dr. Kehayes, there's a lot in there.

5 DR. KEHAYES:  Yes, there is.

6 A. Let me try to take them one at a time and

7 please stop me or let me know if I have a document over

8 there than I can help to clarify it.

9 So I believe you were reading from the

10 article that I produced --

11 DR. KEHAYES:  Yes.

12 A. -- from my research.  And, yes, the Knopper

13 and Ollson, I am the Ollson of Knopper and Ollson.  So

14 the first thing is, yes, I certainly provided the paper

15 as you read.  Jurisdictions around the world have

16 different sound levels that they've set for wind

17 turbines.  And there's no question that, again, those

18 range from 40 decibels, sometimes a little less.  There

19 are some that have 37, 38 decibels on some occasions,

20 but typically between 40 and upwards of 60 decibels. 

21 When you look at your ordinance and how does it stack

22 up, how does it compare, how does it relate to the

23 health literature, what I can tell you is that, for

24 example, I've done a lot of work in North Dakota
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1 recently.  So North Dakota is a state that has a lot of

2 wind turbines out there.  They have had them over a

3 decade.  Their ordinance says 50 decibels statewide,

4 and what we see is, again, when we look at what does

5 that mean to the people living near these wind

6 turbines.  We know that when we solicited the Public

7 Services Commission there, who is the body who receives

8 complaints, over the last decade they've only ever had

9 one sound related complaint, and that was resolved.  So

10 not to say that there may not have been anybody that

11 did not experience noise.  But what we see in a lot of

12 these jurisdictions where you have a 50 sound decibel

13 we don't see widespread complaints, typically, not

14 based on noise.  And allow me, if I can -- go ahead,

15 sir.

16 DR. KEHAYES:  Well, if you're looking at

17 North Dakota it doesn't surprise me that there would be

18 only one, given the population of North Dakota.

19 A. In fact there are wind projects in North

20 Dakota that would have a very similar population

21 density compared to this project here as well.  In fact

22 there are some of those projects where I believe that

23 there is 109 people within a half mile to a mile for

24 your project in Chowan here, houses, and 16 less than
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1 half a mile.  I've certainly worked on projects that

2 have a larger population density in North Dakota than

3 that.

4 With that said -- with that said, what we

5 work with is every jurisdiction, like yourselves, when

6 you set up your wind ordinance have legislated and

7 decided what they felt was reasonable.  In terms of the

8 annoyance and what you read from there, there is no

9 question -- so let me turn the topic to wind turbines

10 are more annoying than other sources of noise.

11 So I believe I touched on this in my direct

12 Yes, the answer would be, yes, that is true.  But what

13 we have to put in perspective is so when you look at

14 wind turbine noise you typically, similar to your

15 project here, very rarely will you have levels that are

16 going to exceed 50 decibels, even if your ordinance

17 says 55 decibels or 60 decibels.  Most of the

18 developments will be 50 decibels or less, even if the

19 ordinance is higher.

20 So if we take sort of anywhere from 40 and 50

21 as being the sound at the exterior of a home from the

22 wind turbines, that annoyance, give or take ten percent

23 of the people living there, find it to be highly

24 annoying from that sound level of wind turbines, is
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1 similar to the ten percent around road traffic.  The

2 road traffic noise level to get that same annoyance

3 level is give or take in the 55 plus decibel range. 

4 And the same thing for rail you could say.  It's

5 probably best equated to road traffic, because rail

6 line, you know, unless you're living right in the

7 center of a switching yard, it's different.  You're

8 talking about passing trains periodically and

9 infrequently.  But if you're looking at like airport

10 noise, people living around airports and roadways, yes,

11 the sound levels are higher, but it already is going to

12 be higher.  You're not getting a lower noise level. 

13 So, yes, you're going to have annoyance.  Lower sound

14 level you'll have more people annoyed simply because

15 the road traffic is going to be at a higher sound

16 level.  In terms of the dealing with the noise I agree

17 with you, it's not a trivial acronym that you throw

18 around lightly, and I apologize if I didn't get that

19 across in my testimony.  The annoyance level that we're

20 measuring, it's termed annoyance, but it is all of the

21 feelings and sensations that you described and read

22 from there can comprise annoyance.  But I think the key

23 there is that it is not just -- and in fact a small,

24 not trivial, but a small percentage due to the noise. 

mailto:sgrahamassoc@gmail.com


225

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 As it says up here in number 4 of McCunney's article,

2 is that it's much more of a subjective factors and how

3 one feels toward the noise source that can lead to that

4 feeling and oppression.  And it's the same as any

5 change in the environment.  So if you look at the noise

6 level and the distant setbacks from the wind project,

7 are we at an annoyance level that is different than

8 other sources of noise or other annoyances that we deal

9 with in our daily life.  And I would put it to you that

10 we are not.  There will be -- there is potential we

11 will have a small percentage of the population that may

12 be annoyed from the wind project.  I think that could

13 be from rail traffic, I think it would be from even

14 rural sounds at night.  The trick there is that you're

15 never going to have zero noise from any project,

16 whether it be wind, whether it be a coal plant.  And

17 really where we then go from -- so once you've got the

18 report of annoyance the question then becomes is --

19 some of the feelings and issues described, are they

20 resulting in measured health effects.  And what I would

21 put to you in the Health Canada study is that even

22 though -- and in Health Canada there are many papers on

23 annoyance in the Health Canada study.  Reporting on the

24 annoyance in the population and health.  They did not
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1 find a link between wind turbine noise or distance to

2 health end points, measured and/or self reported at

3 health end points, although they did find the annoyance

4 levels.  So we look to see annoyance first.  That way

5 we know we have some annoyance in the population.  Is

6 that leading to medical effects and to quality of life

7 issues.  What I am putting to you is that, yes, you may

8 have people who will be annoyed with the project.  Will

9 they become sickly or will they have to see their GP,

10 the answer is probably not.  And it's something we

11 certainly don't take lightly.

12 CHAIRMAN:  Do you have anything, Mr. Bonner?

13 MR. BONNER:  I'm just looking again at your

14 conclusions, and of course you've already reiterated

15 that these wind turbines, they have no clear or

16 consistent association is seen between wind turbine

17 sound and any reported disease or -- so there should be

18 no health issues based on what you're saying here.

19 But regarding annoyances, should these

20 turbines and the distance that they are to the nearest

21 residence, would it disturb maybe the person in the

22 residence?  I mean, will they have to sit there for

23 hours and hours and listen to the noise of the turbines

24 given the distance as you indicated?
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1 A. As Dr. Kehayes pointed out, the indoor sound

2 level, the desirable or objective that we try to reach

3 is this 30 decibels inside your bedroom while you're

4 sleeping.  Although many -- you know, because of your

5 air conditioner or your furnace you don't necessarily

6 get that, that is the level that we're shooting for. 

7 When we look at the setback distances and the sound

8 levels that we have here, we account for an attenuation

9 from outside to inside.  So that's where -- the key is

10 making sure that we do have limited sleep disturbance. 

11 In terms of what you're getting here, that is the --

12 you're sitting out on the porch or you're sitting on

13 your deck and if you are -- if you're within a half

14 mile or so, there's no question there will be times

15 when people may hear the wind turbines.  Certainly it's

16 a lot louder if you're standing under a turbine, but if

17 you're out on the porch and you're at around 1500 feet

18 back, there will be times when people will be able to

19 hear them.  That's when the quality of life surveys

20 come in and so that even though people are experiencing

21 hearing it, overall are they reporting that's it's

22 detrimental to, you know, the mental quality of life,

23 the social well-being side, and we're not seeing that. 

24 There will be some, and I can tell you from experience
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1 there will be people who may be several miles away that

2 will report hearing it and that it's affecting their

3 quality of life.  And, again, that's coming more from

4 the visual and aesthetic side of it.  It's difficult to

5 eliminate that entirely with a setback distance because

6 there will be people who will be able to see them

7 regardless of the setback.

8 MR. BONNER:  These noises that despite the

9 setbacks, that maybe a non-participating resident would

10 hear, there are certain times at night when people

11 expect to get rest and sleep.  Is there something that

12 would prohibit this noise or have it be even less at

13 specific times at night, say from eleven to six in the

14 morning?

15 A. Right.  And so when we look at the ordinance

16 as you set out, it's the same day and nighttime.  But

17 what we're seeing is again -- so you've got the 50

18 decibels that have been modeled to be outside the home. 

19 And, again, maybe to put that into some perspective, if

20 you think that the speakers here that are in the front

21 of the room or the middle of the room, they are

22 somebody's home, and all of us sitting around here in

23 the circle were wind turbines.  And the project is not

24 really like that, but let's say it was.  You've got a

mailto:sgrahamassoc@gmail.com


229

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 home surrounded by wind turbines.  What Mr. Bastasch

2 was referring to was that when he models the 50 at that

3 home, it's as if the wind is blowing from all these

4 directions and all the sound is going right up to that

5 house.  And that's why we know that it's -- so whereas

6 if the wind was actually blowing from this direction

7 headed towards the brick wall you're not going to hear

8 any of the sound at that house.  You're going to hear

9 it that way.  So we know that the sound levels are

10 going to be that or less.  The other thing is that

11 there is an attenuation, and there's a lot of different

12 studies on how much sound from outside, even if the

13 window is open or the window is shut, does the sound

14 attenuate.  And that's why the ordinances that you set,

15 exterior of the home we try to achieve that so the 30

16 to 40 decibels inside people's bedrooms at nighttime,

17 even with the windows open and certainly with the

18 windows shut.  So in terms of if for some reason the

19 project one of the turbines was maybe out of compliance

20 -- I think was a discussion earlier about power modes

21 or downgraded modes, and you could.  More in terms of

22 the economics and how that would work with the -- that

23 would be an Apex question, but there are ways if that

24 occurs, but it certainly lessens the electricity the
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1 area would produce.

2 MR. BONNER:  Thank you.

3 CHAIRMAN:  Thank you, Mr. Ollson, Dr. Ollson.

4 MR. CAMPEN:  Mr. Nixon, this is the last

5 witness we have scheduled.  Could we have five minutes

6 before we --

7 CHAIRMAN:  We're going to take a break, Mr.

8 Campen.

9 MR. CAMPEN:  Thank you.

10 CHAIRMAN:  We're going to take a break for

11 about ten minutes.  Will you be prepared to have a

12 witness?

13 MR. BRIAN:  Yes.  But let me -- while we're

14 sitting here, let me explain.  I need to go on the

15 record with a point.  I discussed it with the County

16 Attorney right before lunch.  I was engaged last -- I

17 was originally engaged for this project right before

18 the first hearing, about a week before the first

19 hearing.  Then I was discharged after that hearing. 

20 Then I was re-engaged last Thursday for this project

21 for the sole purpose of doing the cross-examination. 

22 And then I was discharged this morning from that

23 project.  I've got it in writing that says I was

24 discharged.  Then I was rehired about an hour and a
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1 half ago or right before lunch to sit with the

2 opponents and to assist them in dealing with

3 evidentiary objections that might come through their

4 testimony.  Their testimony is going to be presented in

5 a narrative form rather than through question and

6 answer.  And that shouldn't really cause any issue

7 where most of the questions they gave were leading

8 questions anyway, so it was, you know, essentially the

9 same thing, even though they were testifying.  So my --

10 we have witnesses here.  I don't know which ones are

11 going to go when.  I don't know exactly what they are

12 going to say.  I have not worked with them.  I have not

13 run through that process with them.  So we can go

14 forward today.  I'm not saying you shouldn't.  I am not

15 in a position to tell you or to say what's going to

16 happen.  I'm going to hear it at the same time you are. 

17 I'm going to be dealing with Mr. Campen's team's

18 objections as they are made to the narrative testimony

19 that is coming in through those witnesses.  And I just

20 want to make that clear what the limitations are here. 

21 And I will not be able to be here tomorrow.  And we

22 have at least two witnesses present.  We can start

23 after -- I'm being told we have two witnesses present. 

24 I think we have everybody here who is on the list. 
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1 And, again, this has not been my area of

2 responsibility, so I have agreed to try to help them

3 out with these evidentiary problems.  I'll do what I

4 can to assist in the same way Mr. Morrison does with

5 regard to, you know, asking a few questions to clarify

6 points, but other than that I -- that's sort of the

7 status that we're in right now.  I apologize.  It's all

8 very strange.

9 MR. MORRISON:  Yes, sir, it is.  And as I 

10 understand it, you do not know what the witnesses will

11 say, what topics they will testify about.

12 MR. BRIAN:  I have a general idea what topics

13 they are going to testify to.

14 MR. MORRISON:  But you have not prepared the

15 witnesses for testimony?

16 MR. BRIAN:  That's correct.

17 MR. MORRISON:  You will not be conducting a

18 direct examination.

19 MR. BRIAN:  That is correct.

20 MR. MORRISON:  And, for the record, who has

21 retained you?  Who do you represent?

22 MR. BRIAN:  At this point I am still retained

23 by Renewable Energy and Mr. and Mrs. Flynn.

24 MR. MORRISON:  All right.  So you have two
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1 sets of clients, Renewable Energy --

2 MR. BRIAN:  Right.  Renewable Energy in the

3 form of a corporation.  It's a non-profit.

4 MR. MORRISON:  All right.  And Mr. and Mrs.

5 Flynn?

6 MR. BRIAN:  Mr. and Mrs. Flynn.

7 MR. MORRISON:  And your representation will

8 cease at the end of today; is that correct, in any

9 capacity?

10 MR. BRIAN:  That's my understanding.

11 MR. MORRISON:  And you will proceed in a very

12 limited capacity dealing only with evidentiary

13 objections as we go forward?

14 MR. BRIAN:  And the arguments associated with

15 those objections.

16 MR. MORRISON:   All right.  Mr. and Mrs.

17 Flynn and the representative of Renewable Energy, is

18 counsel's statement correct?

19 RESPONSE:  Yes.

20 MR. MORRISON:  All right.  Thank you.

21 (Off the record 3:58 - 4:15 p.m.)

22 CHAIRMAN:  Mr. Brian, call your first

23 witness.

24 MR. BRIAN:  I believe our first witness is
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1 Dr. Wayne Spiggle.

2 MR. MORRISON:  Mr. Brian, on the first night

3 down in Center Hill you reserved the right to make an

4 opening statement, but since you don't know what the

5 witness is going to say I assume you do not want to

6 make an opening statement.

7 MR. BRIAN:  I do not have an opening

8 statement prepared, sir.

9 MR. MORRISON:  Thank you, Mr. Brian.

10 (Clerk administers oath to available

11 witnesses)

12 WAYNE C. SPIGGLE, M.D., OPPONENT'S WITNESS, AFFIRMED

13 DIRECT EXAMINATION BY MR. BRIAN

14 MR. BRIAN:  I believe Dr. Spiggle has

15 prepared a report in this matter.  It was previously

16 served on opposing counsel, which I am handing out

17 right now.  We'll call this Opponent's Exhibit Number

18 1.

19 Q. Dr. Spiggle --

20 A. Yes, sir.

21 Q. -- do you want to pull that microphone over

22 to where you can get to it more freely.

23 A. Good afternoon, Commissioners.  Can you hear

24 me all right?  I just hope I can hear you.
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1 Q. Go ahead and tell us what your testimony is.

2 A. Very well.  My name is Wayne C. Spiggle.  I

3 live at 3987 Knoblett Road, Keyser - K-E-Y-S-E-R, West

4 Virginia.  I came down from Keyser to be with you all

5 because of my knowledge and experience as a former

6 county commissioner of that county, Mineral, in West

7 Virginia and as a medical doctor of some 50 years

8 experience.  I guess I should go through a little bit

9 of my education background.  I took a degree in

10 agriculture from Berea College in Berea, Kentucky.  I

11 hope some of you know about that unique college.  A

12 B.S. degree in Medicine at West Virginia University

13 Medical School.  At that time they did not have a four-

14 year medical school, so I finished my medical degree at

15 the Medical College of Virginia in Richmond, took a one

16 year rotating internship in Memorial Hospital,

17 Charleston, West Virginia and completed a three year

18 residency in internal medicine at the West Virginia

19 University School of Medicine.  By that time they had a

20 four year school, and they also were building and

21 operating a new hospital.  I went from that hospital to

22 nearby Cumberland, Maryland, about an hour and a half

23 away, to practice medicine as close to my hometown as I

24 could get, which is a little community fairly similar
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1 to this beautiful place in the mountains of West

2 Virginia, Davis, West Virginia.  I practiced there for

3 53 years, as noted, 44 of those years were spent in a

4 group practice that I helped organize, and the other

5 ten were spent in community -- a community clinic,

6 federally qualified community clinics.  I bet you have

7 some down here -- in deep West Virginia doing primary

8 care there.  I was very active in organized medicine

9 and in my community during those days.

10 My colleagues in medicine were very kind to

11 me in awarding me several distinctions.  One of them

12 the Asper Award from the Society of Internal Medicine,

13 Maryland for excellence in Internal Medicine.  Another

14 a -- and not too long ago a career award for leadership

15 in public health from the West Virginia Medical

16 Foundation, which is an outgrow of the West Virginia

17 Medical Association.  I had the privilege of being

18 President of the Maryland Medical Society, so-called

19 MedChi, the Maryland Medical Society.  And along the

20 line of my practice I became involved not only with

21 West Virginia University Medical Center in terms of

22 teaching students, but also with the University of

23 Maryland who for most of my career sent medical

24 students up to Cumberland -- now get the picture. 
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1 Cumberland is in Western Maryland, and I guess you know

2 the feeling of being isolated from population centers. 

3 But nevertheless they thought it was a good idea for

4 their students.  And initially they were resident

5 students, come up and be mentored.  From that I was

6 awarded by the students an honorary membership in the

7 highest honorary society in medicine, AOA, Alpha Omega

8 Alpha.  And I'm very pleased about that because the

9 students made that choice.

10 In my community I was active, a long list of

11 boards and so on that I've served: Rotary, associated

12 charities, Greater Cumberland Committee and the list

13 goes on.  We used to keep those awards and plaques on a

14 wall but even I got tired of it, so they're up in a

15 trunk in the attic somewhere.  I guess maybe when I die

16 the kids will bring them out.

17 Q.  Dr. Spiggle, could you maybe talk a little

18 bit about your experience, your county commissioner

19 experience in the wind industry.

20 A. With the wind industry, of course.

21 I also had the privilege of serving as county

22 commissioner of Mineral County.  And during my tenure

23 there a proposal came forward to place 23 turbines on a

24 ridge top above the county seat.  So I've walked in
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1 your shoes in terms of dealing with the prospect of

2 having wind energy as part of the -- part of the

3 community.  And I experienced, as you are experiencing,

4 some very, very nice people who came to our county and

5 explained that this was a win-win for everyone.

6 MR. WEBER:  Mr. Chairman, I apologize for

7 interrupting.  We understood and understand, based on

8 the report, that this witness is a medical doctor to

9 testify about potential medical issues related to the

10 wind industry.  Now what he is testifying about right

11 now is his experience as a county commissioner when a

12 wind energy facility is proposed in his neighborhood. 

13 In that sense he is a lay witness testifying about an

14 out-of-state wind turbine facility, and that has no

15 bearing and is entirely irrelevant as it relates to the

16 wind turbine facility in this community.  And we have a

17 motion in that regard that we would like to pass to the

18 Commissioners.

19 MR. BRIAN:  Before you go to all that

20 trouble, Mr. Morrison, I believe that Dr. Spiggle is

21 explaining how he got into the medical side of the

22 effects of wind turbines.

23 MR. MORRISON:  I think this is still

24 background.  Is there an objection on hearsay based
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1 upon what this other energy company said to him.

2 MR. WEBER:  Well, there's a lot of objections

3 right now.

4 MR. MORRISON:  I caution everybody if you've

5 got objections you must make them.  Otherwise the

6 evidence is coming in.

7 MR. WEBER:  Sure.

8 MR. MORRISON:  Now, Doctor, you are certainly

9 entitled -- and thank you very much for being here. 

10 You're entitled to give some background so the

11 Commissioners know where we're going, but ultimately

12 we've got to get into the issue at point.

13 A. This was an entree to my experience with the

14 wind industry.  I wouldn't have had that experience had

15 not that company come to town.  I was concerned enough

16 because of some other reading and experience that I had

17 to wonder if my constituents were concerned.  And I

18 made several trips up to Green Mountain where the 23

19 turbines were and asked my constituents, do you have

20 any concerns?  You're going to have very high-powered

21 generators there.  Are you concerned at all?

22 MR. WEBER:  Objection.

23 A. And they --

24 MR. WEBER:  Objection.
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1 MR. MORRISON:  That objection should be

2 sustained as to what someone else in West Virginia told

3 you.

4 Q. Just go on to how it was you came to do your

5 studies, sir.

6 A. Do my studies?

7 Q. Yeah.  How did you go from --

8 A. All right.  After the turbines were in place,

9 immediately after they were turned on, the folks who

10 lived within five or six thousand feet of those

11 turbines were very upset because they could not sleep.

12 MR. MORRISON:  Well, just a moment.

13 A. So they --

14 MR. MORRISON:  Excuse me, Doctor.  I know

15 there is no objection; however, it is my duty as county

16 attorney to make sure that the evidence that you

17 consider is substantial, material and competent.  And

18 so, Doctor, we're not making a relationship to this

19 application.  When was this, you say 22 years ago,

20 these wind turbines in your community?

21 A. About -- maybe ten, nine or ten.

22 MR. MORRISON:  All right.  And did the

23 Applicant here, Apex, have anything to do with that

24 wind project?
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1 A. The fact that my constituents came to me

2 because --

3 MR. MORRISON:  No, Doctor, I'm asking you,

4 was that an Apex or a Timbermill Wind Project, the same

5 applicant we have here?

6 A. It's the same -- the same kind of thing

7 that's going on here --

8 MR. MORRISON:  Well, wait a minute.

9 A. -- only on a smaller scale.

10 MR. MORRISON:  Doctor, was the bulk of that

11 wind project, was it Apex or Timbermill?

12 A. No.

13 MR. MORRISON:  Okay.  Now, Doctor, have you

14 read the Apex application?

15 A.  I did.

16 MR. MORRISON:  Okay.  All right.  Very good. 

17 This application here?  The application for this

18 project, have you read it?

19 A. The Timbermill project?

20 MR. MORRISON:  Yes.

21 A. Yes, I read it.

22 MR. MORRISON:  Okay, good.  All right.

23 MR. BRIAN:  Actually, Mr. Morrison, I think

24 Dr. Spiggle has done -- this is all prelude, and it's
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1 longer than what it needs to be, I think.  My

2 understanding is that Dr. Spiggle has done some studies

3 and has been qualified as an expert witness in a number

4 of other situations on the health effects of wind

5 turbines, and that's why he's here.

6 MR. MORRISON:  All right.  Thank you for

7 that.

8 A. It's because of my experience with it --

9 MR. MORRISON:  Did you conduct some studies

10 you would like to share with the Board?

11 A. I wrote a report, and the report is before

12 you, which describes my studies which are ongoing. 

13 I'm, along with some colleagues, planning to add to the

14 case report.

15 MR. MORRISON:  Are you going to render an

16 opinion, Doctor, based upon your studies and your

17 expertise?

18 BY MR. BRIAN:

19 Q. Dr. Spiggle, do you have an opinion on

20 whether wind turbines are hazardous to human health?

21 A. I'm really having difficulty hearing you.  

22 Q. Do you have an opinion on whether wind

23 turbines are hazardous to human health?

24 A. My opinion, yes.
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1 MR. MORRISON:  We don't want your opinion

2 now, but you've got an opinion.  Do you wish to voir

3 dire his expertise?

4 MR. CAMPEN:  Yes.

5 MR. MORRISON:  Let me explain to the public

6 and to the Board and to the doctor, when there is a

7 challenge to whether a witness can qualify as an

8 expert, the opposing side gets to conduct what is known

9 as a voir dire.  In other words, to examine the

10 witness' credentials, education, training and

11 experience.  In a legal proceeding such as this, in an

12 evidentiary hearing, the distinction between a lay

13 person and an expert is an expert can render an

14 opinion.  A lay person can only testify as to the

15 observable facts.  So an expert can draw conclusions

16 and based upon his studies, training, education and

17 experience and then render an opinion.  But he must

18 first qualify as an expert.  Mr. Campen's questions and

19 then of course you have the right to further questions,

20 should you so desire, Mr. Brian.  We'll be directing

21 this as to whether or not the doctor has expertise to

22 render such an opinion.  All right.  Mr. Campen.

23 VOIR DIRE EXAMINATION BY MR. CAMPEN

24 Q. Good afternoon, Dr. Spiggle.
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1 A. Yes.  Where are you?

2 Q. Right here.

3 A. Okay.

4 Q. Now you are a retired physician; is that

5 correct?

6 A. Yes.

7 MR. BRIAN:  Speak into the microphone, sir.

8 A. Yes.

9 Q. Can you hear me better now, sir?

10 A. I'm having difficulty hearing you.  Perhaps

11 if you would speak up a little bit and a little louder

12 I might be okay.

13 Q. Well, I'll try that.  Is this better?

14 A. That's much better.

15 Q. Thank you.  When did you last -- when did you

16 end your formal medical practice, what year?

17 A. '61.

18 Q. '61, okay.  I see from your material that

19 you've provided that your specialty was internal

20 medicine; is that correct?

21 A. That's correct.

22 Q. And you're not a specialist in psychiatry or

23 psychology, are you, sir?

24 A. I practiced psychiatry in a practical fashion
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1 for 53 years.  Most of the mental health issues in our

2 population are diagnosed and treated by primary care

3 physicians, including family physicians, internists and

4 pediatricians.

5 MR. MORRISON:  Doctor, the question was, are

6 you a specialist in psychiatry?

7 A. I'm not a specialist in psychiatry.  I'm a

8 specialist in internal medicine, and I've had 53 years

9 of seeing patients.

10 Q. Yes, sir.  And you're not a specialist in

11 psychology either, are you, sir?

12 A. What do you mean by specialist?

13 Q. Have you had any special training or board

14 certifications as a psychiatrist or psychologist?  Is

15 that your specialty?

16 A. Part of the training that medical doctors get

17 is in psychology and psychiatry.  As I just explained,

18 the majority of psychology needs and psychiatric

19 conditions are cared for by people like me.

20 MR. BRIAN:  May I be heard here for a second?

21 Dr. Spiggle, I think you misunderstood Mr.

22 Campen's question.  He asked you when you ceased

23 practicing medicine and you said 1961.  I think you

24 graduated from medical school in 1961, didn't you?
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1 A. That's true.

2 MR. BRIAN:  When did you stop practicing

3 medicine?  When did you retire?

4 A. Yes, because of health problems, almost two

5 years ago I decided to give up clinical medicine.  But

6 the fact that I'm here probono for everyone is in large

7 part because I am a physician.

8 MR. BRIAN:  I understand.  I just wanted to

9 clarify that.

10 MR. MORRISON:  Are you currently licensed,

11 Doctor, to practice medicine?

12 A. When I decided to give up the practice of

13 medicine it didn't make sense to spend several hundred

14 dollars paying my license dues.

15 MR. MORRISON;  All right.  So you are not a

16 licensed physician?

17 A. I am not licensed, no.

18 MR. MORRISON;  Thank you.

19 BY MR. CAMPEN:

20 Q. I think we've established that you're not a

21 specialist in psychiatry, and I'd like to try again to

22 ask you to tell me whether you've had any specialized

23 training in psychology.

24 A. You would have to say that every medical
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1 doctor has had specialized training in psychology.

2 Q. But you are not a specialist in psychology,

3 are you, sir?

4 A. No.

5 Q. Thank you.  Nor are you a specialist in ear,

6 nose and throat, are you?

7 A. No.

8 Q. And you're not a sleep physician are you,

9 sir?

10 A. A what?

11 Q. A sleep physician?

12 A. No.

13 Q. And you are not now and have never been

14 certified, board certified in environmental or

15 occupational medicine; is that not correct?

16 A. That is correct.

17 Q. And you have no formal training or

18 specialized training or board certification in

19 epidemiology or environmental health; is that correct,

20 sir?

21 A. No.

22 Q. Have you published any peer reviewed articles

23 on the subject of wind turbine noise and health?

24 A. As I mentioned, colleagues of mine and myself
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1 are working on that with an idea of adding to the case

2 reported literature.

3 Q. But you have not published any peer reviewed

4 articles on wind turbine noise and health as you sit

5 here today?

6 A. Not yet.

7 MR. CAMPEN:  Mr. Chairman, we would object to

8 this witness being qualified as an expert in wind

9 turbine noise and health.  There has been no -- not a

10 sufficient foundation laid for this witness to testify

11 as an expert in that area.

12 MR. BRIAN:  Mr. Chairman, we hadn't gotten

13 there yet.  Can I ask him some questions?

14 CHAIRMAN:  Yes, sir.

15 EXAMINATION BY MR. BRIAN:

16 Q. Dr. Spiggle, have you ever conducted a study

17 -- in your capacity as a physician have you ever

18 conducted a study of the effects of wind turbines on

19 human health?

20 A. Yes.  By virtue of the fact that I have

21 visited I think 12 wind turbines, three of them in

22 proposal phase.  I have made many visits, clinic visits

23 to people who have wanted to talk to me about their

24 experience living nearby wind turbines, and that
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1 research is ongoing, as I just mentioned.  We're

2 planning to add to the case literature on that.  And

3 for the last nine years because of the experience that

4 we had in Mineral County, I have studiously approached

5 the available literature.  And so it is -- I think that

6 I'm an expert, and I've been acknowledged by Carbon

7 County, Pennsylvania and by Allegheny County, Maryland

8 as being an expert because of my experience and

9 knowledge related to the health effects of wind

10 turbines.

11 Q. Did you conduct a study in Mineral City, West

12 Virginia?

13 A. Yes.

14 Q. On the health effects of wind turbines?

15 A. That's ongoing.  That's a matter of keeping

16 up with the people who have been adversely affected and

17 then with colleagues writing those patients up in

18 cooperation with the patient's personal physician.

19 Q. Have you conducted a study in Garrett City,

20 Maryland?

21 A. Garrett County, Maryland, yes.  And also wind

22 turbine installation in Salisbury -- not Salisbury but

23 nearby Pennsylvania.

24 MR. BRIAN:  Okay.  Mr. Morrison, Members of
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1 the Board, I think Mr. Morrison said the other day that

2 the standard for expert witnesses in North Carolina is

3 actually fairly low.  I'm not sure you even have to

4 qualify as an expert witness under the rules of

5 evidence, and the rules of evidence don't actually

6 apply to this proceeding.  What we would ask is that

7 Dr. Spiggle be permitted to testify and that the Board

8 give it the weight that it believes it is entitled to,

9 his testimony before it.  One thing I will say about

10 Dr. Spiggle if I may just make one other point.  Unlike

11 most of the experts that you have heard from in this

12 case thus far, Dr. Spiggle has actually spoken to real

13 people on the ground, has actually conducted actual

14 studies of his own on this subject from the standpoint

15 of a medical doctor.  

16 MR. CAMPEN:  May I be heard?

17 MR. MORRISON:  Yes, Mr. Campen.

18 MR. CAMPEN:  Dr. Spiggle has, in his report,

19 referenced -- and his study I believe says he has

20 interviewed more than 20 people.  I would like

21 permission to examine him further about his so-called

22 study.

23 MR. MORRISON:  Yes.  Go ahead.

24 And you are correct, Mr. Brian, I said that
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1 the threshold to qualify for an expert is not

2 necessarily high.  It is whether or not the Board

3 thinks, and they will have to make a decision later

4 based on his training, education and experience.  He

5 was a medical doctor; he is not now, but he was --

6 whether that will help you in deciding issues in this

7 cause.

8 MR. BRIAN:  I would just want to make one

9 clarifying point.  I do think -- I do think he is a

10 medical doctor.  He's not licensed right now; he has

11 surrendered his license.

12 MR. MORRISON:  That is a fair statement.  I

13 think we can say he was a licensed medical physician,

14 he has medical training and experience.  Now I don't

15 think I said the rules of evidence didn't apply,

16 because they do.  And I'm very much aware -- and I

17 pause, I'm not for or against either side.  My client

18 is the Board, and I do not want you to make any

19 decision based upon evidence that is not material,

20 relevant, substantial, competent, I believe is the

21 standard.

22 Now, Mr. Campen, you had some questions about

23 the study.  Proceed.

24 EXAMINATION BY MR. CAMPEN:
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1 Q. Dr. Spiggle, I'm looking at the report that

2 you provided or Mr. Brian provided to me, and on the

3 front page of the report as you were describing your

4 interviews of more than 20 people, is that the setting

5 that you have mentioned?

6 A. Yes.

7 Q. And those people -- that was 20 people, and

8 they were in three states, I believe: Maryland,

9 Pennsylvania and West Virginia.  Is that correct? 

10 That's what your book says.

11 A. Yes, but in addition some of those folks have

12 been in contact with me through telephone calls and

13 emails, and those people extend from Maine, Vermont,

14 Canada and Australia.

15 Q. So the interviews you conducted, were they

16 face to face interviews or a mixture of face to face

17 and telephone or email communication?

18 A. A mixture.

19 Q. Of all three?

20 A. And it's an ongoing study.  As a matter of

21 fact, I'm just beginning it.

22 Q. How many -- you say you've talked to more

23 than 20 people in a number of states.  So, on average,

24 how many people did you talk with in each state with
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1 respect to a particular wind project?  Two or three or

2 four?

3 A. It varies among the states that we're talking

4 about.  In depth interview interactions have been from

5 two to ten.

6 MR. BRIAN:  I'm sorry.  Did you -- I hate to

7 interrupt your voir dire.

8 EXAMINATION BY MR. BRIAN:

9 Q. How many people have you talked to in West

10 Virginia?

11 A. They called me.  Most of my interviews have

12 been because people knew that I was interested in

13 helping them tell their stories.

14 Q. How many people have you interviewed in West

15 Virginia?

16 A. The question again, please.

17 Q. How many people have you interviewed in West

18 Virginia?

19 A. In terms of formal interviews, four.

20 Q. How many have you spoken to in an informal

21 interview?

22 A. Oh, about at least 10.

23 Q. How many people have you interviewed in

24 Maryland?
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1 MR. CAMPEN:  I believe I was voir diring the

2 witness.

3 MR. BRIAN:  I was thought he might be more

4 comfortable --

5 MR. CAMPEN:  I'd rather do it myself.  Thank

6 you.

7 MR. BRIAN:  All right.  I'm sorry.

8 A. Ten.  That would be ten.

9 EXAMINATION BY MR. CAMPEN:

10 Q. Sir, I'm confused.  You said you did more

11 than 20 people.  When I read that I thought, well,

12 maybe he means 22 or 3.  But you said ten informal

13 interviews in West Virginia and four formal and you've

14 described to the Board that your interviews extended

15 beyond Maryland, West Virginia and Pennsylvania into a

16 number of other states.  So if you can help us

17 understand how many people, first, that you actually

18 interviewed and then as a separate matter the number of

19 people with whom you've had email communication or

20 telephone communication.

21 A. I think 20 is a conservative number, number

22 one.  Number two, all of them have been either person

23 to person and sometimes repeatedly or, as I said, by

24 telephone or email.
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1 Q. So you've had some interviews, quote

2 interviews by email.  Tell us how that worked.

3 A. Tell what?

4 Q. So you say you conducted some interviews by

5 email.  I'm trying to understand how that took place.

6 A. Basically people emailing me and telling me

7 their story.

8 Q. I see.  So you didn't have personal contact

9 with those people other than through the emails; is

10 that correct?

11 A. No, but that's a minority of the people I

12 have been in touch with.  As I say, you know, this is a

13 time consuming thing to do, but I'm getting into it,

14 and I intend to continue this kind of study in

15 collaboration with my colleagues as the months go by.

16 Q. So your study is a preliminary study; it's in

17 progress.  Is that correct?

18 A. It's not published, and it is preliminary.

19 Q. And you're still in progress of conducting

20 the study; is that true?

21 A. That's true.

22 Q. Now you mentioned some colleagues that are

23 working with you on the study.  Who are they?

24 A. An ENT specialist who I've been working with

mailto:sgrahamassoc@gmail.com


256

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 for a long time who is convinced that we really have a

2 problem in western Maryland and its environs.

3 Q. Can you give us his name and tell us where he

4 lives?

5 A. His name is Brian Hasslinger.  And he lives

6 in Lavale, Maryland.

7 Q. Is he a physician?

8 A. He's an ENT specialist.

9 Q. Is he here this evening?

10 A. Ear, nose and throat specialist, a medical

11 doctor who has been seeing patients and is concerned.

12 Q. Is he here this afternoon?

13 A. No.

14 Q. Are there other colleagues that are working

15 with you on this study?

16 A. I really can't recall name, rank and serial

17 number.  I have sort of a network, and I'm trying to

18 build a network of physicians with concerns similar to

19 mine.

20 Q. Okay.

21 A. You know ten years ago I didn't know very

22 much about this.  If I knew then what I know now, 

23 as a county commissioner I would have been much more

24 aggressive in my leadership reference to trying to
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1 avoid that for my community.

2 MR. CAMPEN:  Objection.

3 MR. MORRISON:  Doctor, if you would --

4 members of the Commission do not consider that last

5 response.  It was not an answer to the question asked.

6 Doctor, if you would please confine your

7 responses to a direct answer of the question asked. 

8 Mr. Campen, would you repeat the question?

9 MR. CAMPEN:  I think I'll move on to a better

10 question.

11 Q. Dr. Spiggle, did you take any medical history

12 of the people that you say you interviewed for this

13 study?

14 A. What do you mean by medical history?

15 Q. You're a physician, I believe you testified. 

16 How do you describe a medical history?  Is that not a

17 common term in your profession?

18 A. It is.

19 Q. All right.  Would you describe for us what it

20 is.  Just tell us if you did that.  Did you take a

21 medical history of any of these people?

22 MR. BRIAN:  That's a compound question.  Do

23 you want him to define medical history?

24 MR. CAMPEN:  No.  Let me rephrase the
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1 question.

2 Q. Did you take medical histories of the 20 or

3 so people that you say that you conducted interviews

4 with in one form or another?

5 A. For those who I interacted with on a one to

6 one personally in interviews a medical history was

7 taken, in large part volunteered by the people who I

8 was interviewing.

9 Q. Did you conduct any physical examinations of

10 these people?

11 A. No, I did not.

12 Q. And it's true, isn't it, that you --

13 A. It was not relevant.  Conducting a physical

14 examination wasn't a relevant thing to do.  They had

15 their own doctors.

16 Q. And you didn't administer any medical

17 treatment to any of these people either, did you?

18 A. No, of course not.

19 Q. So you were not acting as a diagnosing

20 physician with respect to any of these people with whom

21 you interacted; is that correct?

22 A. I was acting as an interested physician in

23 knowing about their condition and allowing them to tell

24 me about it.  I was not in a -- these interviews were
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1 conducted in the patients' homes and environs, not in a

2 doctor's office.

3 Q. Did you memorialize these medical histories? 

4 Do you have medical histories in your file you could

5 share?

6 A. I would have to go back because of HIPAA to

7 get you the individual's permission to share, but, yes,

8 I memorialized them, and I send feedback to those

9 patient -- people, to those friends, to be sure that I

10 was speaking in their behalf.

11 Q. Just a few more questions, Mr. Chair.

12 The people that you spoke with you say

13 contacted you in large part; is that correct?

14 A. That's correct.

15 Q. So this was not a study conducted by means of

16 a random sample.  These were -- is that correct?

17 A. Not yet.  But that's one of the things we've

18 discussed is to see what kind of a double blind we

19 could do.  But you know what, you can't do a double

20 blind study on this kind of subject.  It's really

21 unethical because one arm has to be submitted to

22 potential harm, so you would never be able to do that.

23 Q. So there is no control group in your study,

24 correct?

mailto:sgrahamassoc@gmail.com


260

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 A. Not yet.

2 Q. Not yet, okay.  No scientific methodology has

3 been employed to design your interviews; is that

4 correct?

5 MR. BRIAN:  Well, objection.  I think he

6 testified that he took medical histories.  Isn't that a

7 scientific methodology?

8 MR. MORRISON:  Answer the question, please,

9 Doctor.  Answer the question, please, Doctor.

10 Q. Would you like me to repeat the question,

11 sir?

12 A. Yes.

13 Q. Okay.  My question is whether or not you

14 employed any scientific methodology in the design of

15 your study.

16 A. Designing scientific methodology in a study

17 involving people who live close to wind turbines is not

18 possible.  All of the -- as I just outlined.  One of

19 the ways that most people do that is by a

20 questionnaire, self-reported questionnaire.  And at

21 this point in time in this early phase of the study, we

22 have relied on my interviews.  It may be -- it well may

23 be and probably will be for us to go back and rely on

24 what other researchers have done reference to
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1 questionnaires.

2 MR. CAMPEN:  At this time, Mr. Chairman, we

3 would move -- we would ask this witness not be

4 qualified as an expert.  He has simply demonstrated no

5 basis.

6 MR. MORRISON:  I've got your point.  Let me

7 see if I can --

8 Doctor, my name is John Morrison, and thank

9 you for being here.  Let me see if I can understand. 

10 You are going to, at some point, give an opinion about

11 the health effects of wind farms on individuals; is

12 that correct?

13 A. If I'm allowed to.

14 MR. MORRISON:  Yes, sir, I understand.

15 A. Based on --

16 MR. MORRISON:  Based on your studies?

17 A. And experience.

18 MR. MORRISON:  All right.  It is based upon

19 your study that you have done that you would give that

20 opinion; is that correct.   You're going to give an

21 opinion based upon your study?

22 A. Based on study and -- and review of the

23 literature.

24 MR. MORRISON:  Okay.
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1 A. And my interviews, which would be knowledge

2 and experience.

3 MR. MORRISON:  All right.  Let's talk about

4 your study first though, since that is a part -- a part

5 of your opinion would be based upon the study.  Is that

6 correct?

7 A. That's true.

8 MR. MORRISON:  And the study deals with 20

9 individuals, approximately, correct?

10 A. That's true.

11 MR. MORRISON:  And for the most part those

12 individuals contacted you?  That's how you came to

13 interview them; is that correct?

14 A. You are understanding that correctly.

15 MR. MORRISON:  Okay.  And the study is not

16 complete?

17 A. Exactly.

18 MR. MORRISON:  So if the study is not

19 complete, it's theoretically possible when you have a

20 larger sample than 20 folks the results could change,

21 could it not?

22 A. It doesn't seem that.

23 MR. MORRISON:  That's not my question, sir. 

24 You've got a study of 20 people.  You've said that the

mailto:sgrahamassoc@gmail.com


263

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 study is not complete and that you are going to talk to

2 more folks or interview more folks.  Is that correct?

3 A. That's correct.

4 MR. MORRISON:  So my question to you is, as

5 you get a larger population for your study, isn't there

6 the possibility that the following things could happen. 

7 Your original opinions could be confirmed, or they

8 could change, based upon more data?

9 A. Anything is possible.

10 MR. MORRISON:  All right.

11 MR. BRIAN:  I was going to say, Mr. Morrison,

12 isn't that true with regard to any study?

13 MR. MORRISON:  Well, he specifically said

14 this study is not complete.  That is of concern to me. 

15 If a study is not complete, and he is going to rely

16 upon that study, I have a lot of problems with that.

17 So you challenge his -- what exactly --

18 A. May I ask a question?

19 MR. MORRISON:  No, sir.  I'm not trying to be

20 rude, but witnesses don't get to ask questions.

21 What is it, Mr. Brian, that he is going to

22 offer an opinion on, if you know?

23 MR. BRIAN:  Adverse health effects caused by

24 wind turbines.
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1 MR. MORRISON:  Okay.

2 MR. BRIAN:  Based on his observation, based

3 on his study, and based on his review of the

4 literature, which if you will recall all we had the

5 last time from an expert was a review of literature.

6 MR. CAMPEN:  Mr. Morrison, I have to raise to

7 the Board, the North Carolina Supreme Court case in

8 2016 of North Carolina versus McGrady and the issue of

9 expert testimony came up and expert reports, and the

10 Court found that testimony in that case had to be based

11 on sufficient data, the product of a reliable

12 methodology, and was the methodology reliable when

13 applied to the facts of the case.  We have none of

14 those indicia of a valid study in this testimony.

15 MR. MORRISON:  Well, Mr. Raleigh lawyer, I

16 hope you are very impressed that I covered that.  The

17 study was incomplete, and it is and I've got a problem. 

18 Okay.  By the way down here we refer to you all as

19 being from Raleigh Blue.

20 Mr. Chairman, members of the Board, I think

21 you've got as much out.  It is your decision as to

22 whether or not to accept this witness as an expert

23 based upon his training, education and experience so

24 that he can render an opinion that may be helpful to
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1 you; that is, he has superior knowledge than you do

2 that will allow him to render the opinion on the health

3 effects of wind turbines.  That is up to you, but as

4 your Counsel I am advising you that opinion should not

5 be based upon an incomplete study.  I think you all

6 understand when it is an incomplete study, and I think

7 you understand the rationale.  So, Mr. Chairman, I

8 think you can consult the Board as to whether or not

9 they would accept by virtue of his training, education

10 and experience he is an expert capable of rendering an

11 opinion as to whether wind turbines have an adverse

12 impact on human health.

13 CHAIRMAN:  Board members, we have a

14 challenge.  I'm going to ask for a vote by show of

15 hands of the Board.  All those in favor of him being an

16 expert witness, raise your right hand.  If he would be

17 an expert witness raise your right hand.

18 (None raised)

19 All those opposed raise your right hand.

20 (All members raised their right hand).

21 CHAIRMAN:  Mr. Brian, I'm sorry to inform you

22 he will not be accepted as an expert. 

23 MR. BRIAN:  I can count.  So is Dr. Spiggle

24 discharged?
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1 CHAIRMAN:  Yes, he is.

2 MR. MORRISON:  He is discharged unless he has

3 some direct knowledge of this project that does not

4 require an expert opinion.  I assume he does not.

5 MR. BRIAN:  What he has is his review of the

6 literature and an observation of --

7 MR. MORRISON:  (Inaudible)

8 MR. BRIAN:  Yes, I understand.

9 Q. Dr. Spiggle, have you done any specific study

10 related to this project?

11 A. I have done a review of the literature, read

12 different things than your previous witness, and the

13 literature I have read outlines that a safe --

14 MR. CAMPEN:  Objection.

15 MR. MORRISON:  Don't go any further.  Only an

16 expert can testify about the literature.  That would

17 not be acceptable to the Board; he has not been

18 received as an expert witness.

19 MR. BRIAN:  Okay.  Thank you, Dr. Spiggle.

20 DR. SPIGGLE:  Thank you.

21 CHAIRMAN:  Thank you, sir.

22 Mr. Brian, you may call your next witness.

23 MR. BRIAN:  My next witness is Mr.

24 Christopher Mashburn who is an expert on real estate
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1 values.

2 MR. MASHBURN:  Would you all like for me to

3 go ahead and pass out the report that was --

4 MR. BRIAN:  Not yet.

5 MR. MASHBURN:  Not yet, okay.

6 DIRECT EXAMINATION OF CHRISTOPHER MASHBURN BY MR. BRIAN

7 Q. Mr. Mashburn, why don't you describe for

8 everybody what your background is and what your

9 qualifications are.

10 A. Absolutely.

11 CLERK:  For the record, Mr. Mashburn has

12 received the oath.

13 A. My name is Christopher Mashburn.  I'm a

14 Certified General Appraiser in the State of North

15 Carolina.  We are -- Mashburn Appraisal Group is based

16 in Morehead City in Carteret County.  And most of our

17 work occurs east of 95.  Most of our appraisal work

18 occurs east of 95.  Every once in awhile we'll get west

19 of 95, but we try to stay in this area.

20 I am an MAI, have been awarded that

21 designation from the Appraisal Institute.  I am also a

22 candidate for the AIGRS, which is the Appraisal

23 Institute's designation for General Review Specialist

24 in order to review other appraisers.  And also an
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1 associate member of the IAAO, which is the

2 International Association of Assessing Officers, and

3 the American Society of Appraisers.  I've been

4 appraising full time since 2012, and I have been in the

5 real estate field taking educational courses since

6 2008.

7 MR. BRIAN:  We would tender Mr. Mashburn as

8 an expert real estate appraiser.

9 CHAIRMAN:  Proceed.

10 MS. ROSS:  Mr. Chair, if I may I would have

11 some questions of Mr. Mashburn on that, please.

12 VOIR DIRE EXAMINATION BY MS. ROSS

13 Q. Mr. Mashburn, Katherine Ross representing

14 Timbermill.

15 A. Nice to meet you.

16 Q. Yes, you too.  You indicated you've been an

17 appraiser since 2012, correct?

18 A. That's correct.  That's when I moved back to

19 Morehead and started appraising full time.

20 Q. I'm from Morehead.  We'll talk about that

21 later.

22 In your time as an appraiser how many

23 appraisals have you completed?

24 A. Oh, gosh.  Well, I can tell you that in order
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1 to get the MAI designation the minimum is 4,500 hours

2 worth of appraisal experience.  And so over and above

3 that I'm probably in about 6,000 hours.

4 Q. How many appraisals would that be?  Sorry to

5 cut you off.

6 A. No problem.  So if you figure, depending on

7 the complexity of the appraisal, some appraisals take

8 weeks, some take days.  So if you average it out, so

9 let's say a week for an appraisal.  I don't have a

10 calculator on me, but 6,000 divided 40 for a rough

11 estimate.  I have not looked at my appraisal log to

12 calculate the exact number of appraisals that I have

13 completed in the past.

14 Q. Did you do an appraisal for this assignment

15 with -- and, I'm sorry, who was your client?

16 A. No, this was a consultation, so this was not

17 an appraisal.

18 MR. BRIAN:  Mr. Mashburn, did you prepare an

19 impact study?

20 A. No.  My scope of work was to analyze the

21 reports that were submitted by the applicant for -- as

22 it regards to real estate appraisal.  And then in

23 addition to that to research other reports in regards

24 to real estate values that are impacted by wind
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1 turbines and also to offer ideas on how to mitigate the

2 property value loss.

3 MR. BRIAN:  In other words, you did exactly

4 what the other appraiser did?

5 MS. ROSS:  I think it was my voir dire.

6 Q. Let me ask you this.

7 A. Sure.

8 Q. Did you do any analysis in Chowan County in

9 your report, in your report?  

10 A. Other than reading Mike Moody's report which

11 was submitted in August, no, I did not do my own

12 analysis, because that was outside my scope of work. 

13 Chuck Moody, I apologize.

14 Q. Now, you work with your father, correct?

15 A. Correct.

16 Q. And Mike is Chuck's son, correct?

17 A. Correct.

18 Q. I can understand how that might confusing to

19 you, fathers and sons working together.

20 Did you do any analysis in Chowan County for

21 adjoining and abutting properties for your assignment?

22 A. That was outside my scope of work.

23 Q. So, no, you did not do any analysis of Chowan

24 County sales?
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1 A. Correct.  That was outside my scope of work.

2 Q. Did you do a site visit to the Timbermill

3 area?

4 A. I was not invited to visit the Timbermill

5 area by Apex.

6 Q. So the answer is no?

7 A. Correct.

8 Q. But there are public roads.  Did you drive

9 any of them?

10 MR. BRIAN:  Excuse me, Mr. Morrison.  This is

11 badgering.  Can we let the witness answer the

12 questions?

13 MR. MORRISON:  I think you would hardly

14 characterize it as badgering.  Do let the --

15 MR. BRIAN:  Well, I mean --

16 MR. MORRISON:  Just a minute, please.  Do let

17 the witness finish his statement before you ask a

18 question.  And if you feel intimidated, bring it to my

19 attention, and we will slow things down.  Okay.  Now,

20 Ms. Ross, on your best behavior would you repeat the

21 question, please?

22 MS. ROSS:  Yes, sir.  I think I was trying to

23 imitate your direction to say yes or no to yes or no

24 questions, and perhaps I should let you do that.
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1 Q. Mr. Mashburn, there are public roads through

2 Bear Swamp, are there not?

3 A. Yes.

4 Q. Did you ride those public roads?

5 A. No.

6 Q. Did you look at a site plan for the

7 Timbermill project?

8 A. Yes.

9 Q. Did you look at the adjoining and abutting

10 properties to the project?

11 A. Yes.

12 Q. Did you look at those?

13 A. No.

14 Q. Did you talk to any of the owners of those

15 lands?

16 A. All the questions you are asking are outside

17 of my scope of work.

18 Q. Understood.  And I appreciate that.  It's an

19 impact analysis that did no direct data related to

20 Timbermill?

21 A. It's a consultation.  I'm sorry, I'm sorry. 

22 So I understand where you're going with this.  That is

23 not an impact analysis.  That is a consultation.

24 Q. It is entitled, Analysis of the Possible
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1 Impact on Values of Adjoining and Abutting Properties

2 Due to the Proposed Construction of the Timbermill Wind

3 Project, correct?

4 A. Yes.

5 Q. That's the title?

6 A. Yes.

7 Q. It's not an impact analysis is what you are

8 testifying to?

9 A. It is -- no.  I'll say, no, because there

10 were not specific properties that were addressed.

11 Q. You looked at --

12 A. Sorry, if I can.

13 Q. Sure.

14 A. Go ahead.

15 Q. No, go ahead.

16 MR. MORRISON:  You have the right to explain

17 your answer.

18 A. Okay.  So it was -- that study is taking what

19 the reports and research that was submitted by the

20 applicant was applied to Chowan County.  And there is

21 not enough data in Chowan or Perquimans County in order

22 to do an impact analysis.  And if I'm not mistaken, Mr.

23 Moody said so.  And because of that we then have to go

24 outside of the area to get data to apply it to this
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1 case.  And with that being the case, all I did was

2 analyze the reports that your client submitted to see

3 how effective those research papers were.

4 MR. MORRISON:  All right.

5 Q. You analyzed the research papers -- excuse

6 me, Mr. Morrison.

7 MR. MORRISON:  Your testimony, sir, would be

8 to critique the Timbermill report; is that correct?

9 A. As a real estate appraiser's opinion, it is

10 to critique how those reports were done and the data

11 that they submitted.

12 MR. MORRISON:  And then will you have an

13 opinion as to whether they were properly or improperly

14 done?

15 A. Yes.

16 MR. MORRISON:  And that's the limitation of

17 your testimony; am I correct?

18 A. Well, those same reports were given by Mr.

19 Moody to say the same thing will happen in Chowan

20 County that happened in Illinois.

21 MR. MORRISON:  My question is, other than to

22 critique the report, that is, whether it was adequate

23 or inadequate, will you be testifying to anything else?

24 A. I'll be extrapolating the -- what they -- the
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1 conclusions that they made to how it would impact

2 Chowan County.

3 MR. MORRISON:  All right.  It's a critique. 

4 I understand.  Thank you

5 BY MS. ROSS:.

6 Q. If I may, turning to your report, looking at

7 the first sentence, it says, I submit herewith my

8 findings related to the impact on adjoining or abutting

9 property values.  You are, in fact, making -- intending

10 to make an opinion about the impact on adjoining and

11 abutting property values, correct?

12 A. Based on the reports that your client

13 submitted, yes.

14 Q. With no primary data, correct?

15 A. Correct.

16 Q. With no analysis to the Timbermill project,

17 having never visited the site, correct?

18 A. Correct.

19 Q. Having done nothing but review the 

20 literature that Apex put forward through its expert,

21 correct?

22 A. Correct.

23 Q. And let me ask you, have you ever done an

24 impact analysis or appraisal report of any property
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1 related to a wind facility prior to this?  Prior to

2 this.

3 A. No, because there are none in North Carolina.

4 Q. But there are some other places, correct?

5 A. Correct.  But I said in the beginning that I

6 only practice in North Carolina.

7 Q. Have you ever testified before the Property

8 Tax Commission in North Carolina, the state property

9 tax commission?

10 A. No, I have not.

11 Q. Have you ever been qualified in a court of

12 law as an expert witness?

13 A. Not in a court of law, no.

14 Q. In your engagement for this assignment, was

15 there any analysis that you did besides look at

16 literature?

17 A. No, ma'am.

18 MS. ROSS:  Mr. Morrison, I would submit to

19 you that Mr. Mashburn, while an MAI and an appraiser is

20 not an expert that can provide this Board with any

21 relevant, competent, substantial information or an

22 expert opinion in which it can guide them in making the

23 ruling that it needs to do.  There's no methodology,

24 there's no background to it.  He doesn't have
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1 experience.  It is not competent, material, substantial

2 evidence that this Board should consider.

3 MR. MORRISON:  If -- and I have no idea what

4 his testimony would be, but if his testimony is to the

5 effect that the study introduced here, as prepared by

6 your experts, was flawed in some way, then, yes, I

7 think he would be competent to testify as to that.

8 MR. BRIAN:  Mr. Morrison, if I may be heard

9 on this.  We went through this with Mr. Moody at some

10 length last night, I guess it was.  I made the very

11 same point Ms. Ross is making.  Mr. Moody had not

12 actually done anything but read other people's

13 opinions.

14 MR. MORRISON:  Wait just a minute.  Everybody

15 calm down.  I am advising the Board just as I did to

16 overrule your objection, to overrule this objection.  I

17 think he can testify to the Board.

18 CHAIRMAN:  We will take the witness as an

19 expert witness.  He will be received.

20 MR. BRIAN:  Thank you.

21 MS. ROSS:  Is he limited to testifying

22 related to Mr. Moody's report or to his opinion on the

23 impact of value?

24 MR. MORRISON:  Well, let's see where we go.
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1 DIRECT EXAMINATION BY MR. BRIAN

2 Q. Mr. Mashburn, tell us what you -- talk about

3 your report.

4 A. Would you like me to pass the report?

5 Q. Please pass your report out.

6 MS. ROSS:  I would have a standing objection

7 to the report being passed out.

8 MR. MORRISON:  Let's not pass the report out

9 just yet.  I don't know whether it may or may not get

10 admitted.

11 Q. Mr. Mashburn, can you describe the work that

12 you did, please, and the conclusion you drew?

13 A. So my scope of work for this project was to

14 take the reports that were submitted by the applicant

15 and analyze them as a real estate appraiser to how

16 values will be impacted within close proximity of the

17 wind turbines.  In this particular case the question

18 before you guys is, will it impact -- or adjacent and

19 abutting properties impact it.  So I limited my

20 critique of these reports, looked specifically at

21 properties within one mile of a turbine.  And I'm not

22 going to attempt to read the entire report to you. 

23 What I'll do is I'll go through and highlight points

24 that I thought were of note in my analysis and then any
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1 questions from anybody I'll be happy to answer.

2 So the first report that was submitted was by

3 an author, Mr. Ben Hoen, The Impact of Wind Power

4 Projects on Residential Property Values in the United

5 States.  And in this report he analyzed 7,459

6 transactions.  Of those 7,459 transactions he states

7 that only 125 of them were --

8 MS. ROSS:  Objection to hearsay, since we're

9 going down this route of what's been reading into the

10 books.

11 MR. BRIAN:  Excuse me --

12 MR. MORRISON:  I believe he's referencing a

13 report that you have already introduced; is that

14 correct?  Go ahead.

15 MS. ROSS:  I don't know.  Is he?  I do -- he

16 has purported to.  He hasn't produced that report.

17 MR. MORRISON:  Am I correct, sir, you are

18 referencing a report that has previously been entered

19 before the Board?

20 A. Yes.

21 MS. ROSS:  Do you have a copy of that report

22 that we can see to know that it is the same report?

23 A. I can certainly get it for you.

24 MS. ROSS:  But it's not here this evening?
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1 A. It is in my car.

2 MR. MORRISON:  If you would like, we will

3 have the report retrieved.

4 MS. ROSS:  If we could have the report

5 retrieved after -- if you want to let him testify on it

6 and not take a break.

7 MR. MORRISON:  Let's do it right now.  We'll

8 stop and -- that's absolutely right.  I'm not being

9 curt.  If you want to see the report, we're going to do

10 that.

11 MR. BRIAN:  I'm sorry.  Are these the Hoen

12 and Hinman reports?

13 A. These are the Hoen and Hinman reports that

14 were submitted with the application for the Conditional

15 Use Permit.

16 MR. BRIAN:  So this is in the application?

17 MR. MORRISON:  This is part of the

18 application?

19 A. Yes.  This is the first report submitted in

20 the application.

21 MS. ROSS:  Thank you for the clarification.

22 A. I apologize about that.

23 So of the 7,459 transactions, 125 of those

24 were within one mile of a wind turbine.  That is equal
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1 to 1.68 percent of the total population of the data

2 that he used to come to his conclusion was within one

3 mile.  The other 98.32 percent ranged from one mile to

4 five miles.

5 Within that data Mr. Hoen also states that

6 there are four homes that were purchased by wind

7 developers.  Two of them were never resold and two of

8 them were resold.  And those he eliminates from the

9 data set based on his statement that they were between

10 related parties.  So if I was doing an appraisal and it

11 was between related parties, that means that they are

12 literally related to each other which would mean that

13 the wind developer was related to the owner of that

14 land.  But he does not expand upon that as to what the

15 related parties are.

16 Hoen goes further to say on page 14 of his

17 report that one might however reasonably expect that

18 the property value of these homes were impacted by the

19 presence of the wind turbines.  However he continues to

20 leave them out of the data that he presented.

21 Hoen also says in the very beginning on page

22 17 of the introduction of his report that subsequent

23 research should concentrate on homes located closest to

24 wind facilities where his data is the most limited. 
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1 This is the data that is most crucial to answering the

2 question of how property values were impacted to

3 adjacent and abutting properties.

4 So he goes on in his analysis, he analyzes

5 how distance impacts property values.  And on page 40

6 his data shows that property values within 3,000 feet

7 of a turbine are depressed by approximately eight

8 percent.  In regards to nuisance stigma, transactions

9 that occurred two years before the announcement of the

10 facilities are depressed by 13 percent.  Transactions

11 that occurred between two years but prior to the

12 announcement are depressed by 14 percent.  And

13 transactions after the announcement but before

14 construction are depressed by 14 percent.

15 To move on to repeat sales, which would be

16 one of the best ways to do a case study in this

17 particular case, which would be homes that were sold

18 prior to the construction of a wind facility and then

19 that same home that is sold after the construction of a

20 wind facility.  There are only -- of the 7,459 parcels,

21 1,253 were resales.  And 14 of those homes were within

22 one mile of a wind turbine.  That's 1.2 percent of the

23 total sample size.  And so in regards to Hoen's first

24 report, because there will be another one that comes,
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1 after that, he is making the statement in his report

2 that property values will not be impacted.  But he is

3 saying as a general, overall scope of zero to five

4 miles property values will not be impacted.  But 98

5 percent of those homes are outside of one mile, in no

6 way adjacent or abutting properties.

7 The second report was done by Jennifer

8 Hinman.  And just to start off with Hinman's report she

9 says on page 85, the result of this study should not

10 extend to other areas near proposed or operating wind

11 farm projects.  And then goes on to say that property

12 values may not rise in other areas immediately

13 surrounding a wind farm and that the results of this

14 study should not even be extended to other areas within

15 the same county of that wind farm.  And that was in

16 Illinois.  She studied 3,851 parcels and in that study

17 she did break it down, parcels between zero miles and a

18 half mile, half mile and one mile and in one mile/three

19 miles.  And just to give a brief conclusion of what

20 happened to property values from a half mile to one

21 mile she states -- she states that, for property values

22 between a half mile and one mile the difference between

23 property values was a cumulative value of a negative

24 22.63 percent.  And that is because property values
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1 that were within that half mile to one mile radius

2 decreased in value 8.17 percent whereas property values

3 from one mile to one and a half miles increased in

4 value by 13.18 percent.  So when you take the

5 cumulative effects of the people who saw their house

6 decrease in value by roughly eight percent with the

7 people who saw the value of their homes increase by 13

8 percent, the people living within a half mile to one

9 mile of the wind turbine saw their property values

10 decrease by 22.63 percent.

11 MS. ROSS:  Mr. Mashburn --

12 A. Yes, ma'am.

13 MS. ROSS:  Would you tell me again which page

14 of the Hinman report you are on?

15 A. Yes.  Sorry, I don't have it in my summary. 

16 Bear with me one second.

17 MS. ROSS:  You don't have the report here, do

18 you?

19 A. So -- pardon me?

20 MS. ROSS:  You don't have the report there

21 with you, right?

22 A. My report?

23 MR. BRIAN:  Let him finish.  He's got it in

24 his report.
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1 A. That is on Tables 9 and 10.  Table 9 divides

2 the properties into two different time periods.  The

3 first time period being prior to construction and then

4 after construction.  And in Table 10 -- let me see

5 exactly where it says, so I don't get it incorrect.  I

6 think the time periods were from prior to construction

7 -- or after announcement prior to construction, then

8 during construction, and then following construction. 

9 But, yes, those are in Tables 9 and 10 of her report.

10 So on page 76 though, Hinman states, After

11 the wind farm was approved and during construction

12 state of the wind farm project, properties located near

13 the eventual wind farm sites were valued at 21.63

14 percent less than the -- less on average than

15 properties located in Lexington township.  This is in

16 Illinois.  As a result it is statistically significant.

17 Once again, even Hinman's report is

18 overloaded with properties outside of one mile.  And

19 properties within one mile have all decreased whereas

20 the properties outside of the one mile radius has

21 increased and, therefore, she is able to state that

22 property values overall from the zero to three mile

23 range would increase.

24 Moving on to the third report, which is the
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1 second report by Ben Hoen, which is -- he works for

2 Berkley Labs or Berkley Laboratory in California.  It's

3 an expansion of his previous study, which I analyzed

4 first.  This one analyzed 51,267 transactions with the

5 average distance of a home from the turbine at 4.96

6 miles and still only 198 transactions occurred within

7 one mile of a current or future wind farm site.  So

8 that equates to 2.34 percent of the data was within one

9 mile of the wind farm site.

10 On page 24 of that report, Mr. Hoen states,

11 focusing on the change and average values between the

12 pre-announcement and post construction periods might

13 also suggest an adverse impact due to turbines because

14 homes inside of one mile appreciate more slowly to the

15 tune of 25 percent.  Then outside of three miles, which

16 appreciated 45 percent.  Therefore, Hoen -- and then

17 correlating this back to Hoen's report -- sorry. 

18 Therefore, Hoen's data supports the idea that home

19 prices within one mile of the turbine will appreciate

20 20 percent less than homes outside three miles.

21 MR. BRIAN:  May I ask a question, a

22 clarification question?

23 A. Sure.

24 Q. So there are two -- as I understand your
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1 testimony, there are two different ways to judge the

2 impact on the value of -- the impact on the value of

3 real estate.  One is whether property loses value from

4 a given point and the other is the rate at which it 

5 appreciates as compared to other property in the

6 vicinity; is that correct?

7 A. Yes.

8 Q. So can you go back and can you make that

9 point with regard to these reports about two different

10 factors there?

11 A. Yeah.  So Hinman hit on that more than the

12 other reports.  And as I said in her report she found

13 that for properties from one-half mile to a mile they

14 decreased in value by 8.17 percent, whereas their

15 neighbors from one mile to a half mile saw an increase

16 in value of their properties by 13.18 percent.  And

17 what she's saying is that if those turbines were not

18 there, then the homeowners that are within a half mile

19 to one mile of the wind turbine would have also seen

20 their property values increase by 13.18 percent. 

21 Therefore instead of -- for all those homeowners within

22 a half mile to a mile of the turbine, instead of seeing

23 their home increase in value they are seeing it

24 decrease by 8.17 percent.
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1 Q. And you came up with that, and that's how you

2 came up with 23 percent?

3 A. That's correct.

4 Q. The overall decrease in the value -- or

5 impact an overall decrease in the value of that

6 property; is that fair?

7 A. Yes, sir.

8 Q. I just wanted to clarify that.

9 A. In regards to the fourth report that was

10 submitted, this report was done in Massachusetts.  The

11 stated goal of this report, which covered 122,000 home

12 sales near 41 turbines, the stated goal of the report

13 was to determine impact on property values in urban

14 settings.  And with the setting in Massachusetts being

15 very different from Chowan County, the factors that

16 influenced real estate values are very different.  And

17 so how applicable it is to Chowan County is

18 questionable.  However it was interesting to note that

19 they focused more on the health effects of wind

20 turbines, which I've already discussed quite a bit, and

21 they did reference the World Health Organization's

22 recommendations of 40 decibels for average nighttime

23 noise outside the dwelling and 30 decibels for inside

24 the bedroom.
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1 Moving on to the report that was submitted by

2 Mr. Moody, Mr. Moody did go out and try to find data

3 within Chowan -- within Chowan County.  However there

4 was an extremely limited number of sales due to the

5 rural nature of Chowan County and was unable to

6 identify any data that could be extracted out of the 

7 marketplace to determine what the impact on property

8 values could be.  So as a result he went over to

9 Perquimans County and tried to do the same thing but

10 was unable to identify any data there as well that was

11 able to correlate to what could happen in Chowan

12 County.  And as a result Mr. Moody essentially relied

13 on the four reports that were submitted within the

14 application that Apex submitted.

15 So moving on to the second part of my scope

16 of work which was to research other -- research other

17 papers that have dealt with this subject.

18 MS. ROSS:  I apologize but I am going to

19 object.  He was offered for the purpose of and accepted

20 for the purpose of analyzing Mr. Moody's report, and I

21 believe that was the only tender at that time.

22 MR. MORRISON:  That was correct.  I believe I

23 also said we would wait and see where it goes.

24 MR. BRIAN:  I would contend the determination
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1 of whether Mr. Moody's report was adequate or not

2 depends on what he did not include in his report as

3 well as what he did include in his report.  Since his

4 report relied almost exclusively on the Hoen and Hinman

5 reports.

6 MR. MORRISON:  Sir, is your further testimony

7 going to be directed to a professional critique of Mr.

8 Moody's report?

9 A. If you would like me to expand on Moody's

10 report more, I can.  All I'm doing right now is trying

11 to hit the highlights of all the reports that were

12 submitted by Apex and then moving on to other reports.

13 MR. MORRISON:  If you would for the moment

14 confine your testimony to your analysis of the reports

15 that have previously been admitted into evidence by

16 Apex.

17 A. Okay.

18 Q. Wait before we leave that point.

19 Is the purpose of looking at the literature

20 outside of the literature that was cited by Mr. Moody

21 that has been released by Apex, is the purpose of that

22 to determine whether that literature was consistent

23 with what Mr. Moody has cited?

24 A. Yes, it was.
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1 Q. Is that part of your critique of his report,

2 that he did not include a lot of literature that is out

3 there that he should have included?

4 A. Correct.  It appeared to me that in his

5 report that he submitted he did not look at any other

6 reports that may have been out there.

7 MR. MORRISON:  We're on the same page, Mr.

8 Brian.

9 MR. BRIAN:  That's fair.

10 MR. MORRISON:  Yes, go ahead.

11 A. So do you want me to continue with Moody's

12 report, or can I continue on with other reports?

13 MR. MORRISON;  Whichever way you want to do

14 it.

15 A. Okay.

16 MS. ROSS:  If I may just have a standing

17 objection to an expert not being qualified or tendered

18 in this way.

19 MR. MORRISON:  Yes, ma'am.

20 A. So Mr. Moody's report, after he had decided

21 in his analysis that he did not find any data within

22 the Chowan or Perquimans County area, he -- he went to

23 other -- he went to the reports that were submitted by

24 Apex.  Most of those reports I've already talked about,

mailto:sgrahamassoc@gmail.com


292

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 and he came up to the same conclusion that those

2 reports did without analyzing the reports that within

3 his impact analysis as to what the different impacts

4 were within different distances of wind turbines.

5 So to move on to other reports that are out

6 there that could have been found, one of them was

7 completed in Canada by an appraiser.

8 MS. ROSS:  I'm going to object.

9 MR. MORRISON:  Do you have those reports

10 here?

11 A. I can bring them to you.  They're in my car.

12 MR. BRIAN:  Are they considered to be a

13 learned treatise.

14 MR. MORRISON:  I would like to see the

15 learned treatise.  Are you going to quote from those

16 reports verbatim?

17 A. Yes.

18 MR. MORRISON:  All right.  The reports you

19 are going to quote, are they learned treatises within

20 your profession?

21 A. They are appraisals.

22 MR. MORRISON:  Are they learned treatises?

23 A. Clarify learned treatise.

24 MR. MORRISON:  Is a publication that is
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1 universally respected and accepted by individuals in

2 your profession in making determinations of value or in

3 this case impact of wind turbines on property values?

4 A. Appraisers typically -- I have never known of

5 an appraiser to publish their report.

6 MR. MORRISON:  So what you are going to talk

7 about then is not learned treatises but simply an

8 appraisal done by somebody else?

9 A. Case studies done in other areas around wind

10 turbines.

11 MR. MORRISON:  Where were these published?

12 A. Where were they published?

13 MR. BRIAN:  You got ahold of them somehow;

14 where were they published?

15 MR. MORRISON:  Let me ask the question.

16 The documents you're going to quote from,

17 have they been published?

18 A. No.  Because they can't because of client

19 confidentiality.  Once the client releases --

20 MR. MORRISON:  That would be hearsay and that

21 is not admissible.

22 A. All right.  So to get back to -- so we'll

23 skip over the second part of my scope of work and go to

24 the scope of work that was within -- that was
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1 suggestions on how to mitigate property value impacts.

2 MS. ROSS:  I would object that he has not

3 been tendered or qualified as an expert --

4 A. I would have to say -- hang on one second --

5 that these are directly from Hinman's and Hoen's

6 reports.

7 MR. MORRISON:  Are you going to quote from

8 documents that have previously been introduced into

9 evidence?

10 Q. Yes.

11 MR. MORRISON:  All right.  Go ahead.

12 A. So in Hinman's report Hinman states at the

13 very end of her report that there were a few things

14 that allowed the wind turbine project to move forward

15 and move forward successfully in her community.  She

16 said that they will reduce property taxes in townships

17 where residential homes are adjacent or abutting.  She

18 said that wind developers were upfront with area

19 residents and explained the wind farm would have

20 significant impacts on the area.  She said that non-

21 participating landowners in close proximity to wind

22 turbines were given the option to sign contracts to

23 receive good neighbor payments over the life of the

24 wind farm.  And those were specifically from Hinman's
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1 report.

2 And then moving on to Mr. Ben Hoen, Mr. Ben

3 Hoen said that in his presentations that --

4 MS. ROSS:  I'm going to object if it's not in

5 the report.

6 A. It was not in his report.  It was a

7 presentation by Hoen from Berkley Laboratory.

8 MR. MORRISON:  Is that a learned treatise

9 within your profession?

10 A. Do you consider a presentation by Mr. Hoen,

11 the author of these reports --

12 MR. MORRISON:  I'm asking you.  I don't know.

13 MR. BRIAN:  What presentation was it?

14 A. It was a presentation by Mr. Hoen from

15 Berkley Laboratory that I came across.

16 MR. BRIAN:  Made where?

17 A. That he created.

18 MR. BRIAN:  Where was it?  Presentations are

19 usually presented to somebody.

20 A. I do not know who it was presented to.

21 MR. BRIAN:  Where did you come across it?

22 A. Researching on the internet.

23 MR. BRIAN:  So it's published, something that

24 he has published?  Is that correct?  Let me finish.
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1 MR. MORRISON:  I don't know just because it's

2 on the internet he published it.  I'm uncomfortable

3 with this.  

4 A. Okay.

5 MR. MORRISON:  Go ahead, but don't make

6 reference to that.

7 A. Okay.  Well, then let's stick with just

8 Hinman's reports.  And that was because all of Ben

9 Hoen's comments regarding -- regarding how property

10 values are affected were outside of his actual research

11 paper.  And so they were comments that he made after

12 the fact when questioned on his research paper.

13 MS. ROSS:  But not questioned by you,

14 correct?

15 A. No.

16 MS. ROSS:  You had no direct communication

17 with Mr. Hoen?

18 A. No, I did not.

19 MS. ROSS:  And you have sources off the

20 internet that purport to have had conversations with

21 him.

22 MR. MORRISON:  If you are going to quote,

23 sir, only quote right now from what is already in

24 evidence that has been submitted by Apex.
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1 A. And that would be limited to Hinman's report

2 in regards to how reduced property tax rates, wind

3 developers being upfront, and good neighbor payments to

4 those within close proximity of wind turbines.

5 MR. MORRISON:  Does that conclude your

6 testimony?

7 A. If it's going to be limited to the data that

8 has already been submitted by Apex, yes.

9 MR. BRIAN:  Did you have any other

10 conclusions?  Did you draw an independent conclusion

11 from Mr. Moody's report as to whether it had an adverse

12 impact on surrounding properties, based on the set of

13 materials that he looked at?

14 A. Yes.  Based on the information --

15 MS. ROSS:  I'm going to object.  He has been

16 qualified to review Mr. Moody's report and to provide

17 testimony as to Mr. Moody's report, and I believe he

18 has done that.

19 A. So based on Mr. Moody's report and the --

20 MS. ROSS:  Objection.

21 A. -- reports that Apex submitted.

22 MR. MORRISON:  What is your question?

23 MR. BRIAN:  Well, Mr. Moody read Mr. Hoen's -

24 - the Hoen and Hinman studies and Mashburn read in the
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1 Hoen and Hinman studies in the course of critiquing Mr.

2 Moody's report.  And he's come -- he, as an expert real

3 estate appraiser, has come to a different conclusion

4 based on the same data.  So the data that he's

5 concluding on the basis of is the same data that is

6 already before you in the Hoen and Hinman reports,

7 which are part of the application and were a part of

8 Mr. Moody's reports.  And I believe he should be

9 allowed to state why he came to a different conclusion.

10 MR. MORRISON:  Okay.  I think that would be

11 correct.

12 Do you have a conclusion based upon the

13 documents you have referenced as to the impact of wind

14 turbines on property values?

15 MS. ROSS:  If I may before you answer, I

16 would object because there is no methodology or study

17 or way that you come to this conclusion besides

18 reviewing Mr. Moody's report.  He's never been to a

19 wind farm I don't believe.

20 MR. MORRISON:  Well, that goes to the weight

21 that the Board wishes to give it and he will be subject

22 to your blistering cross-examination I am sure.  So

23 give that opinion and give the basis which led you to

24 that opinion.
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1 A. Okay.  Based on the four reports submitted by

2 the Applicant and based on Mr. Moody's report, for

3 properties within one mile of a wind turbine they will

4 be negatively impacted.  To what extent cannot be

5 determined.  But based on their reports property values

6 will be negatively impacted.

7 EXAMINATION BY MR. BRIAN:

8 Q. And what was the basis for that report --

9 that conclusion?

10 A. The basis of that was in the Hoen and Hinman

11 reports the property value decreases that they saw

12 within their own data.

13 Q. And Mr. Moody said that those were accurate

14 reports, did he not?

15 A. He did.

16 Q. Do you have anything else to testify about?

17 A. No, sir.

18 Q. At this time we would move the introduction

19 of his report, which is Cross-Examination Number 2.

20 MS. ROSS:  We object because that report

21 contains many things beyond what has been admitted and

22 this Board has sustained that he would not be able to

23 opine to.  It is not appropriate to be admitted into

24 evidence at this point.
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1 MR. MORRISON:  I have to agree that the

2 report should not be admitted into evidence, other than

3 the documentation, unless you want to redact it?

4 MR. BRIAN:  Could we redact it?

5 MR. MORRISON:  Yes, but I would want it kept

6 from the Board.  I want you to review it with opposing

7 counsel, please, and myself.  And you've agreed to do

8 that.  I believe you guys have something that you were

9 going to do as well.

10 MS. ROSS:  I have it right here, and I have

11 already given it to Mr. Brian.  I have it to give to

12 the Board.

13 MR. MORRISON:  Obviously we can't do it right

14 this minute, but, okay.  Now you have some cross-

15 examination?

16 MS. ROSS:  Yes, sir, very briefly.

17 CROSS-EXAMINATION BY MS. ROSS

18 Q. Mr. Mashburn, first, just looking for a

19 minute -- I know we've covered some of this.  Let's

20 talk a little bit about what an appraiser usually

21 brings to the table.  They collect data, sales data,

22 correct?

23 A. In an appraisal, yes.

24 Q. And you have experience; do you not? 
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1 Correct?

2 A. Yes.

3 Q. You could have done that here, correct?

4 A. That was outside my scope of work.

5 Q. You're capable of it if asked to?

6 A. I am capable, yes.

7 Q. You could talk with brokers, real estate

8 agents in the market, correct?

9 A. Correct.

10 Q. You could analyze sales data for the Chowan

11 County area that the Timbermill project is proposed,

12 correct?

13 A. Correct.

14 Q. You could visit the adjoining and abutting

15 properties, correct?

16 A. Correct.

17 Q. You did not do any of these things, did you?

18 A. No.  Those were outside my scope of work.

19 Q. And Mr. Moody did do those things, did he

20 not?

21 A. That was within his scope of work.

22 Q. Now you took the Hoen/Hinman reports, and you

23 reinterpreted the data in those reports to support a

24 conclusion that it is opposite of what those authors
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1 stated, correct?

2 A. No.  I took the data directly from their

3 report and said if you analyze it within zero to one

4 mile this is what their data says.

5 Q. You certainly took a portion of the reports,

6 but you didn't take the conclusion of the reports,

7 correct?

8 A. Because properties that are five miles away

9 are not adjacent or abutting.

10 Q. In your opinion you took -- cherry picked 

11 certain portions of their report?

12 MR. BRIAN:  Objection to the term cherry

13 picked.

14 MR. MORRISON:  Overruled.  This is cross-

15 examination.  It's a rough and tumble world.

16 Q. You picked certain portions of the report,

17 but you did not go to the conclusions, correct?

18 A. Correct.

19 Q. We may come back to those in just a minute.

20 Have you visited the Amazon Wind Farm?

21 A. No, I have not.

22 Q. Have you visited any operational wind farm?

23 A. Not on a formal basis, no.

24 Q. Not as a part of this assignment?
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1 A. I used to live in Pennsylvania, and so --

2 Q. It was outside of your scope of work.  On

3 this assignment you did not visit an operating wind

4 farm?

5 A. Correct.

6 Q. And I think we covered this, but you did not

7 form an opinion of value of any adjacent or adjoining

8 property, correct?

9 A. I did not look at specific properties, no.

10 Q. Now you would agree that the majority of

11 properties surrounding the Timbermill Project are

12 agricultural and timberland, correct?

13 A. The majority, yes.

14 Q. And your report does not, and your testimony

15 does not address agriculture or timberland, correct?

16 A. Not the part that you let me speak about.

17 Q. The part that's in evidence does not speak to

18 agriculture or timberland, correct?

19 A. No, it restricted its data to residential

20 properties that were existing.

21 Q. So you have zero data that supports the

22 majority of the properties adjoining and abutting this

23 Timbermill site would be impacted, correct?

24 A. I think I said residential properties that
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1 were constructed.

2 Q. You just testified that the majority of the

3 adjoining and abutting properties are agriculture and

4 timberland, correct?

5 A. Correct.

6 Q. You have zero data to support that those

7 agricultural and timberland properties would in any way

8 be impacted, correct?

9 A. Correct.

10 Q. In your opinion that residences will be

11 impacted, is it about -- you're analyzing how many

12 properties there are, correct?

13 A. I did not go into depth as to how many

14 properties there were.

15 Q. You did not look at how many adjoining and

16 adjacent properties there are, did you?

17 A. Other than the report that was submitted by

18 Mr. Moody.

19 Q. You had no independent data?

20 A. Correct.

21 Q. If I could, I'm going to hand you back your -

22 - I'm going to trust that you recognize this as the

23 2009 Hoen study entitled, The Impact of Wind Power

24 Projects on Residential Property Values in the United
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1 States.

2 MR. BRIAN:  Excuse me.  Is this the one you

3 were going to get tomorrow.

4 MS. ROSS:  I think I'm asking him the

5 question.

6 MR. BRIAN:  I'm asking you because I'm not

7 sure I know which one.  Is this one that is part of the

8 application?

9 MS. ROSS:  Yes.

10 MR. BRIAN:  Oh, okay.

11 Q. But I would ask the witness, is this the

12 report in which he based his report on?

13 A. Yes.

14 Q. Because it is behind us in the application. 

15 If I could get you to turn to page 75.  Would you read

16 the highlighted section that begins, although each of

17 the analysis.  Do you see where I am?

18 A. It's not highlighted, but is it the third

19 paragraph that you're referring to?

20 Q. It is highlighted in my copy.

21 A. Although each of the analysis techniques used

22 in this report has its strengths and weaknesses, the

23 results are strongly consistent in that each model

24 fails to uncover conclusive evidence of the presence of
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1 any of the three property value stigmas.  Based on the

2 data and analysis presented in this report, no evidence

3 is found that home prices surrounding wind facilities

4 are consistently, measurably and significantly affected

5 by either the view of wind facilities or the distance

6 of those -- of the -- oh, sorry -- distance of the home

7 to those facilities.  Although the analysis cannot

8 dismiss the possibility that individual or small

9 numbers of homes have been or could be negatively

10 impacted.  If these impacts do exist they are either

11 too small and/or too infrequent to result in any

12 widespread and consistent statistically observable

13 impact.  Moreover, to the degree that homes in the

14 present sample are similar to homes in other areas

15 where wind development is occurring, the results herein

16 are expected to be transferable.

17 Q. Thank you.

18 MS. ROSS:  This is my question, I do believe.

19 MR. BRIAN:  You don't want him to keep

20 reading?

21 MS. ROSS:  No.

22 MR. BRIAN:  Oh, okay.  I just wanted to make

23 sure that they understood that.

24 MS. ROSS:  It's in evidence.
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1 Q. This portion of the report is not in your

2 report, correct?

3 A. That's correct.

4 Q. Now what is in your report, turning to page

5 24 of that, you state, they come, these reports, I can

6 say, that single family homes located within one mile

7 of the turbine will be negatively impacted.

8 A. That's correct.

9 Q. And I believe you were allowed to testify to

10 that based on your review of Mr. Moody's report,

11 correct?

12 A. And these other reports that Apex submitted.

13 Q. Correct.  Based on his report, which reviewed

14 this, in addition to seven other steps, none of which

15 you did, correct?

16 A. Can you repeat those steps?

17 Q. You did not do any of the other seven steps

18 that Mr. Moody did to prepare his report, correct?

19 A. No.  That was outside my scope of work.

20 Q. You only looked at the literature review?

21 A. Yes.

22 Q. And you only looked at certain sections of

23 that literature review, correct?

24 A. I read the entire report.
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1 Q. You read it?

2 A. Yes.

3 Q. You only used portions of it to come to your

4 conclusion?

5 A. I used portions that were within adjacent or

6 abutting, so within one mile.  So, yes, I picked out

7 portions of the data that was within one mile of the

8 wind turbine.

9 Q. And your testimony here is related to whether

10 or not property value will be negatively impacted,

11 correct?

12 A. Property value that is adjacent or abutting,

13 yes.

14 Q. And in your report you talk about negatively

15 impacting, correct?

16 A. Yes.

17 Q. What is the standard of the Chowan Ordinance

18 that this Board is to measure, this application

19 measure. 

20 A. I believe it's significantly.

21 Q. I'll tell you that's not right.  But do you

22 know -- have you read the Chowan Ordinance?

23 A. Have I read the Chowan County Ordinance? 

24 Yes.  I cannot recall it from memory though.
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1 Q. It is not whether or not properties will be

2 negatively impacted, is it?

3 A. I cannot recall from memory.  If it could be

4 read for me.

5 MR. BRIAN:  Could you put the board back up

6 there so we look at it?

7 CHAIRMAN:  I'm sorry.  I can't hear you.  Say

8 that again.

9 MR. BRIAN:  Could we put the board back up

10 there so he can see it?

11 MS. ROSS:  I don't think we need to.

12 MR. BRIAN:  You're asking questions about

13 what the ordinance says.  Could he -- have the courtesy

14 of seeing it.

15 MR. MORRISON:  You can do that on redirect.

16 CHAIRMAN:  Answer the question, yes or no or

17 I don't know.

18 A. I do not know.

19 Q. I've handed you what is a portion of the

20 Chowan Zoning Ordinance, correct?

21 A. Yes.  It says Zoning Ordinance.

22 Q. Can you find in there Section 3.12, I

23 believe?  Page 3-7 in the bottom right-hand corner.

24 A. I've got 8-87.  Okay, go ahead.
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1 Q. In the middle of that page it says, Section

2 I.  It states, "Even if the permit-issuing board finds

3 that the application complies with all other provisions

4 of this Ordinance -- do you see where I am?

5 A. Yes.

6 Q. Looking at Section 2, would you read that?

7 A. Will substantially injure the value of

8 adjoining or abutting property; or  --

9 Q. Now you did not use that standard in your

10 report, correct?

11 A. My verbiage is different, yes.

12 Q. You talk in your report about the only way to

13 accurately measure the impact would be to do a case

14 study of property surrounding the Amazon Wind Farm

15 currently under construction in Perquimans County,

16 correct?

17 A. Can you repeat that?

18 Q. The only way to accurately measure this

19 impact is by doing case studies on properties

20 surrounding the Amazon Wind Farm currently under

21 construction in Perquimans County?

22 A. Yes.  In a perfect world that would be how to

23 do it.

24 Q. But you say that's the only way to accurately 
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1 measure this impact, correct?  That's what your report

2 says on page 24.

3 A. Yes.  I would say to accurately be able to do

4 it you're going to have to find property value --

5 properties that have been bought and sold within a very

6 close proximity to the Timbermill Wind Project.

7 Q. And you did not do a case study on the

8 properties surrounding the Amazon Wind Project,

9 correct?

10 A. That was outside my scope of work.

11 Q. Therefore, you cannot describe to this Board

12 an accurate measure of the impact based on what you

13 have written in your report, correct?

14 A. I can only do it based on the information

15 that your client submitted.

16 MR. MORRISON:  Sir, I believe that would be a

17 yes or no question.  You can answer yes or no and then

18 you may explain your answer.

19 A. Okay.  Repeat the question, please.

20 Q. Your report indicates the only way to

21 accurately measure the impact is by doing case studies

22 on properties surrounding the Amazon Wind Farm.  That's

23 your statement, correct?

24 A. That's correct.
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1 Q. And you did not do a case study --

2 A. That's correct.

3 Q. You did not do a case study on the Amazon

4 Wind Project, correct?

5 A. No, I did not.

6 Q. Therefore, you did not accurately measure the

7 impact, by your own statement, correct?

8 A. I did not do it, because it was outside the -

9 -

10 MR. MORRISON:  That's a yes or no question. 

11 Answer yes or not and then you may explain your answer.

12 A. Okay.  No, I did not, because there is not

13 the data there, and Mr. Moody said as such.  And so,

14 therefore, the next best thing would be to go to

15 regression analysis or other reports that are out

16 there.  And regression analysis is what was submitted

17 in the four reports that were by Hoen and Hinman and

18 then Atkinson.

19 Q. So you agree that an appropriate step is to

20 go look at the literature review and to use regression

21 analysis?  That's what you just testified to.

22 A. There isn't enough -- no.  No, because

23 there's not enough data within Chowan County and

24 Perquimans County to do a regression analysis.  So
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1 you're forced to -- so to explain further, we're forced

2 to rely on other properties and -- not other

3 properties, other reports that have done regression

4 analysis or case studies -- 

5 Q. Let me stop --

6 A. -- or appraisal --

7 MR. BRIAN:  Let him finish.

8 A. -- or other appraisals or other case studies. 

9 And so if you wanted to get a -- to go back to my

10 verbiage in here -- an accurate assessment what's going

11 to happen and you're not going to use these reports, as

12 Hinman stated that these reports should not be used --

13 or her reports should not be used -- then the data

14 should be drawn -- the case studies should be drawn

15 from the Amazon Wind Farm because that's the only one

16 that's in construction right now.  And that data

17 probably will not be available for a few more years.

18 Q. So within -- and I'm trying to wrap it up --

19 your statement is the only way to accurately measure is

20 to do a case study of the Amazon Wind Project, correct?

21 A. Yes, if you want to get accurate.

22 Q. And you just testified that given the lack of

23 sales data in Chowan County the next step for looking

24 at this issue would be to look in other communities,
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1 correct?

2 A. Yes.

3 Q. At other studies that have done regression

4 analysis, correct?

5 A. Yes.

6 MS. ROSS:  I have no further questions.

7 REDIRECT EXAMINATION BY MR. BRIAN

8 Q. I just want to follow up on these last

9 questions that were asked.  Is it your testimony -- can

10 you all hear me?  I'm not sure I can hear myself at

11 this point.

12 Is it your testimony, Mr. Mashburn, that

13 there is effectively no way to measure -- that there's

14 an absence of data, that there's no way to measure the

15 impact of this project on adjoining and adjacent

16 properties accurately; is that correct?

17 A. That's correct.

18 Q. And then the second -- so what you then were

19 compelled to do in the same way that Mr. Moody was, was

20 to see if you could find any other data on it?

21 A. That's correct.

22 MS. ROSS:  Objection.  That's not in

23 evidence.

24 Q. And you looked at --
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1 MS. ROSS:  Objection.

2 MR. MORRISON:  Hold on.  What is it that was

3 not in evidence, Ms. Ross?

4 MS. ROSS:  Mr. Brian just asked him if his

5 next step was to look at other articles.  Those are not

6 in evidence.  That step is not in evidence.  His

7 testimony is --

8 MR. MORRISON:  He just asked him what his

9 next step was.

10 MR. BRIAN:  I actually said -- so -- well,

11 let me clarify my question.  I think that's my fault.

12 Q. So you agreed, essentially, with Mr. Moody

13 that since there's no way to actually measure the

14 impact on adjoining and adjacent properties in Chowan

15 County that the only thing you can do is look at other

16 communities; is that correct?

17 A. Yes, sir.

18 Q. But what you disagree with Mr. Moody is the

19 conclusion that he drew because he took the gross

20 conclusion which was not adjoining and adjacent

21 properties from those other studies, but rather was

22 limited only to -- it included an area that was

23 substantially far outside adjoining and adjacent; is

24 that right?
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1 A. That's correct.

2 Q. Now you were asked by counsel -- you said it

3 was beyond the scope of your assignment to go out and

4 look at property and go out and look at adjoining

5 properties and talk to real estate agents and talk to -

6 - look at sales data and all the rest of it.  You

7 didn't do those things, and she said Mr. Moody did; is

8 that correct?

9 A. That is what she said.

10 Q. Now you've studied Mr. Moody's report in

11 detail, correct?

12 A. I have.

13 Q. As I recall Mr. Moody's testimony and from

14 his report, Mr. Moody concluded that none of that led

15 him to a conclusion of value or conclusion of impact,

16 did he?

17 A. That's correct.

18 Q. So doing those kind of steps didn't do any

19 good for Mr. Moody, did it?

20 A. No, it did.

21 Q. Okay.  Now you were chastised for not having

22 visited a wind farm in connection with this report; is

23 that correct?

24 MR. MORRISON:  He was not chastised.
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1 MS. ROSS:  Objection.

2 MR. MORRISON:  He was not chastised; he was

3 asked.

4 Q. He was asked whether he had done that and, as

5 I recall the question it was something to the effect

6 of, you didn't even go into one in connection with this

7 report, right?

8 A. Yes.

9 Q. And in fact Mr. Moody didn't go into one in

10 connection with his report either, did he?

11 MS. ROSS:  Objection.  Yes, he did.

12 MR. BRIAN:  Excuse me.  Mr. Moody went and

13 looked at one in 2011, as I recall.

14 A. To my knowledge in his report he states that

15 he previously visited a farm out --  or a wind turbine

16 farm in 2011.

17 Q. Right.  And that was in connection with --

18 and that was six years ago -- or five years ago?

19 A. Five years.

20 Q. I just wanted to make sure we're getting

21 clear on this.

22 MS. ROSS:  For the record, his report

23 reflects he visited Amazon.  His report also reflects

24 that he had further discussions related to the visit to
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1 Illinois.

2 MR. BRIAN:  I appreciate that.  I'm not

3 talking about discussions.

4 MR. MORRISON:  Wait a minute.  Wait a minute. 

5 You all are top of each other.  Ask questions of Mr.

6 Mashburn.

7 MR. BRIAN:  I'm asking a question.  She can

8 recross, obviously.

9 Q. Now you were also cross-examined with regard

10 to your opinion of value or the fact that you did not

11 come to an opinion of value on adjacent property; is

12 that correct?

13 A. That's correct.

14 Q. Did Mr. Moody come to an opinion of value on

15 any adjacent property?

16 A. Not to my recollection, no.

17 Q. And you've studied his report pretty closely,

18 haven't you?

19 A. Yes, sir.

20 Q. In fact, his report says he couldn't come to

21 a conclusion for valuing this property because there

22 wasn't enough data; isn't that correct?

23 A. That's correct.

24 Q. Okay.  You were asked questions about your
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1 opinions with regard to agriculture and timberland. 

2 Would you like to discuss your opinions a little bit,

3 because you weren't allowed to testify to those on

4 direct, but I believe we've opened the door on cross.

5 MS. ROSS:  Objection.  I believe my questions

6 were he had no opinions on those, and he said yes.

7 MR. MORRISON:  I think that was correct.  He

8 was asked if he had an opinion on that, and you did

9 not; is that correct, sir?

10 A. Well, my opinion came from other reports that

11 were completed outside the four -- five that were

12 submitted by Apex.

13 MR. MORRISON:  All right.  Let's move along,

14 please.

15 Q. Excuse me.  I want to get clear on this.  You

16 were asked if you had an opinion, and you said you did

17 have an opinion, correct?

18 A. I did, yes.

19 Q. Which you were not allowed to testify to; is

20 that correct?

21 A. That's correct.

22 Q. I'm still asking questions.  So what you were

23 asked by Ms. Ross was -- the way Ms. Ross characterized

24 that was not entirely accurate.  You do have an opinion
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1 on the effect of -- on agriculture and timberland; is

2 that correct?

3 MS. ROSS:  Objection.

4 MR. BRIAN:  It's a yes or no question, and I

5 haven't asked him for his opinion.

6 MR. MORRISON:  The question is -- don't state

7 what your opinion is, but do you have an opinion?

8 A. Yes, I do have an opinion.

9 Q. But you've not been permitted to state it

10 here; is that correct?

11 A. That's correct.

12 Q. But Ms. Ross asked about your opinion, did

13 she not?

14 MS. ROSS:  I could read my question again if

15 you would like.

16 MR. BRIAN:  I would appreciate that.

17 MS. ROSS:  Your report does not address

18 agricultural or timberland at all, correct?

19 MR. MORRISON:  She's not asking about an

20 opinion.  Just say what was in his report.

21 Q. So does your report cover agriculture and

22 timberland?

23 A. It does discuss it, yes.

24 Q. It does discuss it?
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1 MS. ROSS:  Not in the portion allowed.

2 Q. All right.  But it does discuss it in the

3 portion that was disallowed.  So the question he was

4 asked, he covered it.  And so I can tell you that she

5 opened the door by letting him state what that report

6 said.

7 MR. MORRISON:  The objection should be

8 sustained, Mr. Chairman, is my recommendation.  I don't

9 think either one of you are making any points.

10 MR. BRIAN:  I understand.  It's six o'clock

11 and everybody is hungry.

12 MR. MORRISON:  Well what is before the Board

13 is he disagrees with the opinion of the Applicant's

14 expert and he has laid out his reasons for doing that,

15 and he has been cross-examined on that point.  And I

16 don't think beyond that there is much more to do with

17 this witness, is there?  You certainly have the right. 

18 I'm not trying to cut you off, but we're getting kind

19 of repetitive here.

20 MR. BRIAN:  I appreciate your -- thank you

21 for your comments.

22 CHAIRMAN:  Let's move on.

23 MR. BRIAN:  Forgive my lack of preparation. 

24 I apologize.
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1 MR. MORRISON:  You're doing beautifully.

2 Q. Why did you focus on -- why did you focus on

3 reports within one mile?

4 A. Because those are the properties that would

5 be adjacent or abutting wind turbines for the project

6 area.

7 MR. BRIAN:  I have no further questions.

8 MS. ROSS:  I have no further questions.

9 CHAIRMAN:  We're going to go ahead and let

10 the Commissioners -- if they will keep it brief -- ask

11 questions before we take a break.  Any questions? 

12 None.  Okay.  You may be excused.

13 A. Thank you.

14 CHAIRMAN:  It's 6:08 Commissioners.  Do you

15 want 30 minutes, or do you want us to have a ten minute

16 or 15 minute break?

17 MR. BRIAN:  Is this the dinner break, Mr.

18 Chairman?

19 CHAIRMAN:  Okay.  We're going to take a 30

20 minute break for dinner.  Recess for 30 minutes.

21 (Off the record 6:08 - 6:42 p.m.)

22

23

24
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1 (Back on the record 6:42 P.M.)

2 MR. BRIAN:  The opponents would now like to

3 call Dr. Pamela Dobbs.  In order to try to shorten

4 things and make it a little easier, I did spend some

5 time talking to Dr. Dobbs so I'm going to ask her a few

6 questions.  I have a sense of what her background is

7 and her expertise.

8 PAMELA DOBBS, Ph.D.

9 DIRECT EXAMINATION BY MR. BRIAN

10 Q. Dr. Dobbs, what do you do for a living?

11 A. At the moment I'm a consultant in

12 hydrogeology.

13 Q. Can you tell us a little bit about your

14 educational background?

15 A. Yes.  I have a bachelor's in geology from the

16 College of William and Mary.  And I have a doctoral

17 degree in marine geology from the Virginia Institute of

18 Marine Science, which is the School of Marine Science

19 for the College of William and Mary.

20 MR. WEBER:  I can't hear her at all.

21 MR. BRIAN:  I can't hear her either,

22 actually.  Is her microphone working?

23 A. Is that better?

24 Q. Repeat your educational background.
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1 A. I have a bachelor's degree in geology from

2 the College of William and Mary.  I have a doctoral

3 degree in marine geology from the Virginia Institute of

4 Marine Science, which is the College of Marine Science

5 of William and Mary.

6 Q. And can you talk a little bit about what your

7 doctorate was in?

8 A. Yes.  I developed a model of a type of

9 sediments that are deposited during a rise in sea level

10 based on modern deposits so that I could compare them

11 to the ancient deposits in the Coastal Plains and

12 thereby have a method for separating the different

13 geologic units in the Coastal Plain.  And my study area

14 included not just the modern coastal environments, but

15 also the ancient environments that are found in the

16 Coastal Plain.  And part of my study area was in Chowan

17 County and the adjacent Dismal Swamp.

18 Q. Okay.  I'm going to -– we're going to mark as

19 Opponents Exhibit Number 3, I guess it will be, and ask

20 if you know what this is.

21 A. I have it.

22 Q. You have a copy, okay.  What is the document?

23 A. This is my curriculum vitae.

24 Q. Is this a complete curriculum vitae, or is
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1 this just a summary?

2 A. This is a complete statement of my work

3 experience and my scholastic experience up through the

4 present.

5 Q. Have you ever testified before as an expert

6 witness?

7 A. Yes, I have.  Yes, I have.

8 Q. Who have you testified before?

9 A. I've testified as an expert witness before

10 the West Virginia Public Service Commission in four

11 separate cases.  I testified in front of the West

12 Virginia -– in front of a water quality board once.  I

13 testified before the Maryland Public Service

14 Commission.  And I've testified before the Zoning Board

15 in the Penn Forest Community in Pennsylvania.

16 Q. Are you familiar with the Timbermill Wind

17 Project?

18 A. Yes, I am.  I read the application that they

19 submitted.

20 Q. Have you visited the site?

21 A. Yes, I have.

22 Q. And did you do a site specific study of that

23 -– of the Timbermill Wind Project?

24 A. Yes.  I did a report on the hydrogeological
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1 assessment of the property that is proposed by the Apex

2 wind company to be developed.  And I put it with

3 respect to the local groundwater issues and surface

4 water issues, and the classification of the various

5 environments that are within Chowan County as

6 specifically as they relate to the descriptions in the

7 Chowan County Zoning Ordinance and the Chowan County-

8 Edenton Core Land Use Plan.

9 Q. Okay.  And you are here, are you not, to

10 summarize the results of your study tonight?

11 A. Yes, I am.  I have a presentation I would

12 like to be able to show you with the intent of

13 providing information about the hydrogeology of the

14 area.

15 MR. WEBER:  If I could interject.  We had a

16 stipulation among counsel to exchange studies and

17 reports prior to testimony.  This is the first we've

18 learned of this site specific study and presentation. 

19 So I would ask that the study and presentation be

20 excluded because it violates the stipulation.

21 Secondly, I would like to view the

22 presentation that I've never seen before this moment in

23 advance of the Commission seeing it.  Because, again,

24 it violates the stipulation.
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1 MR. BRIAN:  We disagree that it violates the

2 stipulation.  The stipulation was limited to reports

3 and specifically exempted out exhibits that were going

4 to be relied upon by the witnesses at the hearing.  No

5 report is going to be submitted as evidence here.  We

6 have a report.  It did not come in in time to get it to

7 them in time and so it was not submitted.  And I was

8 not hired at the time.  And so we don't anticipate

9 giving them the report.  However this witness has done

10 a site specific study.  And that is not within the

11 gamut of the stipulation, a copy of which I have in my

12 hand.  The stipulation did not apply to exhibits which

13 may be referred to or introduced to support for an

14 expert's opinion.  The stipulation also does not apply

15 to reports prepared by experts who may testify on

16 (inaudible).  All it applies to, copies of reports

17 prepared by the expert witnesses retained to testify

18 for Timbermill and retained to testify for the

19 opposition.  It's reports.  We're not going to submit

20 the report.  She's going to testify about the work that

21 she did.  There was a report prepared later.

22 MR. MORRISON:  I thinks she said she was

23 going to share a report; did you not?

24 A. A presentation.
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1 MR. BRIAN:  She's going to share a

2 presentation that she's done that is not the report.

3 MR. WEBER:  And may I respond?

4 MR. MORRISON: Yes.

5 MR. WEBER:  So what the stipulation says, at

6 least 24 hours prior to the commencement of the hearing

7 date upon which the Applicant Timbermill Wind, LLC is

8 scheduled to present its case in chief –-

9 MR. MORRISON: Mine says 48 hours.

10 MR. WEBER:  That's what I meant.  Sorry.  It

11 says 48 hours on here.  Counsel for the applicant will

12 provide counsel for Chowan County Opposition copies of

13 reports and vice versa, right?  I could continue to

14 read it.  So the question is, is this a report?  Now we

15 heard her say study.  We heard her say, and counsel say

16 that a report is being prepared that will be submitted

17 later.

18 MR. BRIAN:  No.  You misunderstood me.

19 MR. WEBER:  If I can finish.  What this is,

20 is a bob and weave around this stipulation because

21 she's done a study, clearly.

22 MR. BRIAN:  With all due respect, she did not

23 -- we are not bobbing and weaving around anything.  We

24 do not intend to offer the report as evidence.  What
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1 she has are exhibits that she has prepared on what she

2 is going to testify based on the –-

3 MR. MORRISON:  Let me read this, please.

4 MR. BRIAN:  Okay.

5 MR. MORRISON: Ma'am, has your presentation

6 been reduced to writing?

7 A. I'm sorry, could you say that again?

8 MR. MORRISON: You're here to make a

9 presentation?

10 A. Yes.

11 MR. MORRISON: Has it been reduced to

12 writing?

13 A. I have provided a narrative of the slides

14 that I wanted to show you.

15 MR. MORRISON: And have you given that to

16 Timbermill?

17 A. No, I have not.

18 MR. MORRISON: And your narrative addresses

19 what?

20 A. Addresses the content of the slides.

21 MR. MORRISON: That's all?  It will just be

22 explaining the slides?

23 A. Yes.

24 MR. MORRISON: And there is no report in
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1 existence?

2 A. I wrote a report for the Renewable Energy

3 Reform, Incorporated group, which I presented to them,

4 but –-

5 MR. MORRISON: Who is that?

6 A. That's the opponents.

7 MR. MORRISON: Okay.

8 A. But I did not –-

9 MR. MORRISON: Okay.  So you did write a

10 report, and you did give it --

11 A. Yes.  That was -– they wanted to understand

12 more –-

13 MR. MORRISON: When was that report done?

14 A. Within the past month and a half.

15 MR. MORRISON: But you're not going to offer

16 that?  That's not going to be offered into evidence?

17 A. No.  I understood that it had to be submitted

18 within a certain date, and I didn't.

19 MR. WEBER:  The stipulation, if I may, does

20 not mention whether it's to be admitted into evidence.

21 MR. MORRISON: I understand.  The stipulation

22 does not say that a report doesn't have to be exchanged

23 simply because it's not going to be introduced into

24 evidence.
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1 Do you have a copy of that report now?

2 A. Yes, I do.

3 MR. MORRISON: Can they see that report?

4 MR. BRIAN:  Absolutely.

5 MR. MORRISON: All right.  How long is that

6 report?

7 A. Approximately 27 pages.

8 MR. MORRISON: They should be allowed to

9 review the report based upon this stipulation.  Is

10 there another witness that we can go to?

11 MR. BRIAN:  I think so.  If you want to take

12 a break for them to review the report, that would be

13 fine with me.

14 MR. WEBER:  Well, respectfully, we were to

15 have seven days in advance of the case in chief to

16 review the report.

17 MR. MORRISON: That is true.

18 MR. WEBER:  That has been written at least a

19 month and a half ago.

20 MR. MORRISON: Show me -- if there is a

21 violation of that, show me in the stipulation where it

22 says that the witness will not be allowed to testify.

23 MR. WEBER:  Well, that's the reason for the

24 stipulation, to provide the necessary reports so that
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1 we have the due process, obligation and ability to

2 review these reports.

3 MR. BRIAN:  Let's talk a little bit about due

4 process.  I'd like to respond to that.  Since we're

5 talking about what we understood that the stipulation

6 meant, my understanding was that no report could be

7 offered into evidence unless it was given seven days in

8 advance.  We don't intend to offer any report into

9 evidence.  And so that was the way I understood the

10 stipulation.  I did not understand the stipulation

11 meant that any report that anybody had ever done on

12 anything that was not going to be offered into evidence

13 had to be exchanged as generalized discovery.  Now I

14 want to give the Board an example of something that I

15 didn't get to see.  I didn't get to see any of the

16 stuff that the doctor had, that the health guy had. 

17 All the Canadian -– the Canada reports, all the stuff

18 from California and from Canada and all those papers

19 that you were reading while I was trying to deal with -

20 -

21 MR. MORRISON:  No, sir, but you didn't

22 object.

23 MR. BRIAN:  Because I understood it to be an

24 exhibit.
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1 MR. WEBER:  Well, those were learned

2 treatises by individuals that had previously been

3 published.

4 MR. MORRISON: All right, here's what appears

5 to me to be the applicable sentence.  Counsel for the

6 Chowan County Opposition agrees to provide to

7 Timbermill counsel seven days prior to the hearing date

8 on which the opposition is scheduled to present its

9 case in chief copies of any expert reports prepared for

10 the opposition in connection with the Timbermill

11 conditional use permit case, which includes conclusions

12 about the case.  This stipulation does not apply to

13 exhibits which may be referred to or introduced as

14 support for the expert's opinion.  This stipulation

15 also does not apply to reports prepared by experts who

16 may testify on surrebuttal.  All right, we're not

17 talking about surrebuttal.

18 Members of the Board, it is apparent to me

19 that the purpose of this is to -– this was something

20 the County did not require.  It's something they

21 entered into on their own.  But it was very

22 professional.  It's a good idea.  The purpose for a

23 document like this is if you're going to have an expert

24 testify, and if there is a written report, it allows
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1 opposing counsel to review the report in advance so

2 that they may prepare their cross-examination.  This is

3 for both sides.  So it would be the argument of the

4 proponents that they have been deprived of that benefit

5 and therefore she should not be allowed to testify

6 because they cannot effectively cross-examine.  Is that

7 correct?

8 MR. WEBER: Absolutely, yes.

9 MR. MORRISON: All right.  I think there's

10 merit to that position.  And in the last seven days, in

11 fairness to you, Mr. Brian, you were not the attorney

12 to your clients.

13 MR. BRIAN:  I tried to get as much as I had

14 to them.

15 MR. MORRISON: I understand.  So everyone

16 understands you weren't representing anybody in this

17 seven day period.  It's only been very recently you

18 were retained; is that correct?

19 MR. BRIAN:  Starting on Thursday I was re-

20 retained.

21 MR. MORRISON: Okay.  So it's not Mr. Brian's

22 fault.  It would be my recommendation the objection

23 should be sustained and this witness should not be

24 allowed to testify, based on the agreement of counsel.
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1 A. May I offer a suggestion?

2 MR. MORRISON: No, ma'am.

3 MR. BRIAN:  This is a PowerPoint, not a

4 report that she's doing.

5 MR. MORRISON: But there is a report that

6 exists.  She's said that there is a report that exists.

7 MR. BRIAN:  But it's not going into evidence.

8 MR. MORRISON: Is your PowerPoint

9 presentation a summary of the report you prepared or

10 highlights?

11 A. The PowerPoint includes some information, but

12 –-

13 MR. MORRISON: From your report?

14 A. Yes.  But the bulk of it is actually outside

15 of the report.

16 MR. WEBER:  That shouldn't matter.  We had a

17 stipulation.  We had an agreement among counsel.

18 MR. MORRISON: I think so.  I think so.  So

19 there's a question of fairness, members of the Board,

20 they had an agreement and it appears like the agreement

21 has been violated.  It would be very useful to do an

22 effective cross-examination if they had the report in

23 advance.  Mr. Brian was not the attorney within this

24 seven day window, so it was beyond his control to
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1 submit it.  It would be my recommendation that this

2 witness not be allowed to testify.

3 MR. BRIAN:  Would it be your recommendation

4 she not be allowed to testify ever if this hearing goes

5 on?

6 MR. MORRISON: No, sir.  If you can meet the

7 seven day threshold then, yes.

8 MR. BRIAN:  Then she would be allowed to

9 testify?

10 MR. MORRISON: Yes.  Yes.

11 MR. BRIAN:  All right.  Her testimony, just

12 so that you know, is going to relate to –-

13 MR. WEBER:  It doesn't matter, does it?  It

14 doesn't matter.

15 MR. BRIAN:  -– the adverse effects on the –

16 the adverse effects on the water supply of Chowan

17 County that this project is going to cause.  So the

18 question is whether the Board wants to hear about this

19 or not.

20 MR. WEBER:  It's a question as to whether the

21 stipulation was violated.

22 MR. BRIAN:  And I contend it was not.

23 CHAIRMAN:  Okay, Board members, you heard the

24 arguments that have been brought to our attention. 
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1 Should this witness not be allowed as an expert as

2 objected by the Applicant.  Any discussion on this

3 before we vote?  If not, all in favor of the Ms. -– Dr.

4 Dobbs as being an expert witness, if you consider her

5 to be an expert witness raise your right hand.

6 (Discussion clarifying what vote should be.)

7 CHAIRMAN:  I'm sorry.

8 MR. MORRISON: She's clearly an expert.  The

9 question should be based upon the agreement of counsel,

10 should she be allowed to testify when the report was

11 not turned over within the seven days.  And that would

12 be testimony tonight.

13 MR. BRIAN:  That would be testimony tonight

14 as I understand your limitation?

15 CHAIRMAN:  But she could come back?

16 MR. MORRISON: Yes.

17 CHAIRMAN:  My apologies Board.  The question

18 is, will she be allowed to testify tonight because of

19 the agreement between the attorneys.  All in favor of

20 her being able to testify tonight raise your right

21 hand.

22 MR. MORRISON: Phrase it all those in favor

23 not to let her testify.

24 CHAIRMAN:  Okay.  I'll try this again.  The
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1 motion is that –-

2 MR. MORRISON: She not be allowed to testify

3 tonight because of the violation of the agreement.

4 CHAIRMAN:  Did you hear our counsel?  All in

5 favor raise your right hand?

6 (All Commissioners raised hands.)

7 CHAIRMAN:  All opposed?

8 (None.)

9 CLERK:  It's unanimous.

10 MR. BRIAN:  So she cannot testify tonight,

11 but she can testify as long as we can get it to them

12 within seven days before she testifies?

13 MR. MORRISON: If they have it seven days. 

14 Now whether we're going to be hearing evidence or it's

15 closed is another matter.  If they have it seven days

16 prior to her testimony, yes.

17 MR. BRIAN:  All right, thank you.

18 MR. WEBER:  Could we go ahead and get that

19 report this evening?  Is that fair?

20 MR. BRIAN:  Yes.

21 MR. MORRISON: The burden is on them.  The

22 clock is running on their seven days.

23 MR. WEBER:  Oh, they have it with them. 

24 Okay, great.
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1 MR. BRIAN:  Okay, Ms. Dobbs.  I guess you can

2 sit down.

3 CHAIRMAN:  Dr. Dobbs, you may dismissed at

4 this time.  Thank you.

5 Mr. Brian, you may call your next witness.

6 MR. BRIAN:  I do want to enter her CV into

7 the record.

8 MR. WEBER:  I would object because she may

9 never end up testifying.

10 MR. MORRISON: That is correct.  It's been

11 ruled she can't testify, so she can't testify about her

12 CV.

13 CHAIRMAN:  Commissioners if you could pass

14 those back, please.

15 MR. BRIAN:  The opposition requests that we

16 go into recess for seven days.

17 MR. WEBER:  We oppose that.

18 CHAIRMAN:  Overruled.  We'll continue on.

19 MR. BRIAN:  So what do we do now?

20 MR. MORRISON: Call your next witness.

21 CHAIRMAN:  Call your next witness, please.

22 MR. BRIAN:  The next witness I believe is Dr.

23 Ron Heiniger.

24 CLERK:  For the record, Mr. Heiniger has
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1 received the oath.

2 MR. MORRISON: Before we get along, does Dr.

3 Heiniger have a report?

4 MR. BRIAN:  I'm not aware that Dr. Heiniger

5 has a report.

6 MR. MORRISON: So there's no written report?

7 MR. BRIAN:  So far as I know.

8 RONNIE HEINIGER, Ph.D.

9 DIRECT EXAMINATION BY MR. BRIAN

10 Q. Dr. Heiniger, please state your name for the

11 record, please.

12 A. My name is Dr. Ronnie Heiniger.  I'm a

13 professor of crop and soil science at NC State

14 University.

15 MR. BRIAN:  Apparently my mic has stopped

16 working.  Can we have a break to try to get the sound

17 straightened out here.  Because I can't hear.  Can we

18 take ten minutes?

19 CHAIRMAN:  No, we'll get it tested out.

20 (Discussion regarding sound issues.)

21 Q. Dr. Heiniger, can you please state your name

22 for the record?

23 A. I'm Dr. Ronnie W. Heiniger.

24 Q. And, Dr. Heiniger, what is your profession?
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1 A. I'm an agronomist.  I work as a professor at

2 North Carolina State University in the crops and soils

3 department.  I do crops research in Eastern North

4 Carolina, teach, and do extension work.

5 Q. What is your educational background?

6 A. I have a masters, Ph.D. in agronomy from

7 Kansas State University.  I've had 42 years of

8 experience working here at North Carolina State.

9 Q. Have you worked in agronomy and agriculture

10 outside the university context?

11 A. I farmed for 13 years before finishing my

12 degrees.  Indeed, yes.  The best experience there is.

13 Q. And let me ask this question, have you ever

14 been qualified as an expert before?

15 A. Yes I have.  I've testified at several county

16 meetings.  I've testified in Federal Court and State

17 Court in matters involving agriculture.

18 Q. As an expert?

19 A. As an expert.

20 MR. BRIAN:  We would tender Dr. Heiniger as

21 an expert on agriculture.

22 Q. And have you done -– why are you here

23 tonight?  Have you done a study of wind farms and

24 agriculture?
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1 A. I have evaluated the impact of wind farms on

2 agriculture, and that's why I'm here tonight, to

3 discuss the impact of wind farms on agriculture.

4 MR. BRIAN:  We would tender Dr. Heiniger as

5 an expert on the effects of wind farms on agriculture.

6 MR. WEBER:  We wish to voir dire with just a

7 very few questions.

8 VOIR DIRE EXAMINATION BY MR. WEBER

9 Q. What other wind farms have you looked at to

10 evaluate the alleged impact of agriculture?

11 A. The Amazon wind farm being constructed in

12 Perquimans County.

13 Q. All right, what else.

14 A. And Pasquotank.

15 Q. What else?

16 A. That's it.

17 Q. So you've looked at one other wind farm under

18 construction?

19 A. That's right.

20 MR. BRIAN:

21 Q. Are there other wind farms in North Carolina

22 that you could have looked at?

23 A. I'm not aware of any others no.

24 MR. WEBER:  Did you travel to any of the
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1 50,000 other wind turbines in the United States?

2 A. I actually have.  I've actually been to wind

3 farms in Great Bend, Kansas.  I'm familiar with those. 

4 I've looked at wind farms in California some 15 years

5 ago, a tour that we took with Berkeley.

6 Q. Now of course you're talking about going with

7 a tour group?

8 A. Well, in the case of California that's right. 

9 But in the case of Kansas we actually went out on a

10 personal basis to visit with growers at wind farms.

11 Q. But you didn't, in Kansas, evaluate soil –-

12 alleged impacts of wind turbines on soil?

13 A. No, I did not.

14 Q. I'm uncomfortable with him only having done

15 this once.

16 MR. MORRISON: That would go to the weight

17 that the Board chooses to give it, his testimony.

18 MR. WEBER:  Well, if he has only done this

19 once and there's not an operating wind farm then I

20 would say –-

21 MR. MORRISON: I understand.  If counsel will

22 permit me.  Doctor, you have a degree in agronomy?

23 A. That's right.

24 MR. MORRISON: Would you tell us what
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1 agronomy is, please?

2 A. Agronomy is the study of the interaction of

3 plants and the environment.

4 MR. MORRISON: Is it sometimes referred to as

5 soil science?

6 A. We have different branches in agronomy.  Soil

7 science, crop science, pathology, there's others.

8 MR. MORRISON: What did you do when you went

9 to Kansas and looked at that wind farm?

10 A. I was mainly looking at the impact of -- in

11 grain planted cases there.  We were talking to growers

12 and how much impact it had on their grain.

13 MR. MORRISON: And how long did that study

14 and visitation last?

15 A. Well, this was strictly an interview process

16 to understand what was happening underneath the

17 turbines out there.

18 MR. MORRISON:  And with the results did you

19 publish a report?

20 A. We did not publish a report on it.

21 MR. MORRISON: What kind of work did you do

22 in the Amazon farm in Perquimans and Pasquotank

23 counties?

24 A. We were preparing a study to evaluate the
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1 impact of turbines on crop production in Pasquotank

2 County on the Steve Harris farm.  As a result of that

3 we studied the site, looked at what they were doing

4 with the foundation work and utilities.  And then

5 plotted out where we might place our replications for

6 our study.  Unfortunately the process has slowed down

7 out there because of weather, so we were unable to

8 actually plant our crop and put in the study for this

9 year.  We're planning it now.

10 MR. MORRISON: So the study has not been

11 completed?

12 A. It has not been completed.  It's barely in

13 the initiation stage.

14 MR. WEBER:  May I?

15 MR. MORRISON: Yes, sir.

16 MR. WEBER:  May I just ask a few more

17 questions, when you're finished.

18 MR. MORRISON: Go right ahead.

19 BY MR. WEBER:

20 Q. So similar to Dr. Spiggle, who was here

21 earlier, your study has not been completed at Amazon,

22 correct?

23 A. Yeah, that's exactly right.  Yes.

24 Q. And have you published on the alleged effects
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1 of wind turbines?

2 A. Not yet.  No, we have not.

3 MR. WEBER:  All right.  We would ask that he

4 be excluded for the very same reasons that Dr. Spiggle

5 was excluded.

6 MR. MORRISON: All right.  Well, the

7 difference between he and Dr. Spiggle is he does have a

8 Ph.D. in agronomy and a distinguished teaching career

9 at North Carolina State; is that correct?

10 A. That's correct.

11 Q. I'm sorry to hear that.

12 A. Yeah, I know.

13 Q. I'm North Carolina.

14 A. Furthermore, if I may, I have studied the

15 soils.  I actually have done research work on these

16 soils where we are talking where the Timbermill project

17 is going.  I understand the hydrology and the

18 environmental impacts.

19 MR. MORRISON: Members of the Commission, it

20 is my opinion that this witness could qualify as an

21 expert in agronomy and could render opinions on that. 

22 As I related to you earlier, simply because a witness

23 qualifies as an expert does not require you to believe

24 that witness any more than a lay person.  You should
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1 use your normal judgment as to the witness'

2 credibility, opportunity to know and render opinions. 

3 And you can give this witness' testimony such weight as

4 you think it deserves, but I do believe this witness

5 would qualify as an expert in agronomy.  If we get much

6 outside of that, that raises a question.

7 CHAIRMAN:  We'll receive the witness.

8 MR. MORRISON: As an expert in agronomy.

9 BY MR. BRIAN:

10 Q. Okay, Dr. Heiniger, would you like to go

11 ahead and tell us what you have to tell us?

12 A. Yes, I would.  There's -– well, first of all

13 I think all of us know the importance of agriculture

14 and forestry to this region.  It's our number one

15 employer.  It provides 80 percent of the income for

16 these counties in the northeast.  So it's an extremely

17 important enterprise here in northeastern North

18 Carolina.  So I think we all can agree that anything

19 that is going to impact that enterprise is going to

20 have a negative impact here.

21 There's two areas that I have that I have a

22 concern.  Number one is quite obvious, and that is the

23 removal of these agricultural resources from

24 productivity.  We recently did an aerial survey of the
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1 Amazon farm and tried to determine how much land was

2 actually removed from production per wind turbine.  And

3 using GIS and aerial survey we found out that about two

4 acres were taken out of production due to access roads,

5 the turbine foundation and other.  So indeed it's not

6 inconsequential that these turbines exist on the land. 

7 They will have an impact on the amount of agricultural

8 or forestry productivity that we see in this area.  And

9 of course, as I've testified in other expert cases, why

10 we have done studies at the North Carolina State

11 University where we have actually participated in which

12 we documented that for every dollar agricultural spent

13 on farming, three dollars comes back to our local

14 community.   So agriculture really does have a

15 multiplier effect and an impact on the quality and

16 economic activity in these local communities.  So

17 indeed my first objection is an obvious one, that we're

18 removing these resources from our economy.

19 Second of all, and it's an equally serious

20 problem, is there's a wider problem with these wind

21 turbines and that is related to the hydrology of the

22 soils.  As every farmer knows, and it's an old saying

23 here in North Carolina, dry weather will hurt you but

24 wet weather will kill you.  So anything that affects
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1 the drain -– and these are soils that have been born

2 under water and under drainage.  And in fact that's

3 what sustains our productivity is the fact that we are

4 able to get surface and subsurface drainage from these

5 fields so that we can actually keep them in production,

6 whether it is agricultural or forestry.  The problem

7 with these wind turbines is the disturbance of these

8 foundations as we're seeing in Amazon is creating

9 problems with subsurface runoff, or subsurface movement

10 of water to the drainage areas.

11 MR. WEBER:  I'm sorry to interrupt, but my

12 understanding was Dr. Dobbs was a hydrogeologist to

13 talk about water.  And –-

14 MR. MORRISON: He's an agronomist.

15 MR. WEBER:  -– to talk about soils.  But he's

16 talking about hydrogeology and water.

17 MR. MORRISON: That is correct.  The witness

18 is not qualified to give hydrological opinions.  Also I

19 believe there is not a foundation for what he has

20 stated.

21 MR. BRIAN:  Let me help out.

22 Q. As part of being an agronomist do you study

23 hydrogeology?

24 A. Indeed.  That's critical to understanding
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1 soils and the effect of water on crops is most

2 critical.  We've done soil tube analysis.  We take

3 cores.  We pick and look at soil profiles.  We study

4 movement of water through the soils.  I've written

5 papers on nitrogen movement in soil water and drainage

6 from soil water surface.  So indeed hydrology is a

7 critical component in agronomy.

8 Q. So in other words -- well, what you just

9 said.  Hydrology is a critical component of agronomy

10 and, therefore, your testimony as an agronomist relies

11 on hydrology, does it not?

12 A. Exactly.  We have studied and looked at water

13 movement.

14 MR. BRIAN:  I believe we've laid the

15 foundation, and he should be permitted to continue to

16 testify, Mr. Morrison.

17 MR. MORRISON: You've laid the foundation

18 about his ability to testify on the soil hydrology. 

19 I'm concerned and I wouldn't make objections for

20 anybody, but, again, I'm the gatekeeper for the Board. 

21 He's starting to talk about studies, and I don't think

22 there was any foundation as to what those studies were,

23 how they -–

24 MR. BRIAN:  I'm sorry.  Studies that he's --
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1 maybe I missed the point.

2 MR. MORRISON: Talking about over in

3 Perquimans and Pasquotank.

4 Q. Have you performed studies on soils for

5 Perquimans and for Pasquotank?

6 A. We have performed studies.  We've looked at

7 soil profile analysis.  We've studied the impact of

8 water drainage through the profile and the movement of

9 that water into the drainage ditches.

10 Q. Have you examined the soils in the Timbermill

11 site?

12 A. I have examined the soils at the Timbermill

13 site.

14 Q. Are they similar or identical to the soils in

15 Perquimans and Pasquotank?

16 A. They are identical actually to the soils that

17 we examined.

18 MR. BRIAN:  Is that an adequate foundation

19 Mr. Morrison.  Okay, thank you.

20 A. So there's a concern that I have about the

21 impact on hydrology.  Now how far that extends of

22 course would need more research work to determine how

23 many acres would be effected by this -- the impedance

24 of this lateral flow of water.
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1 The other factor of course is the access

2 roads and other structures that of course, again, have

3 some impact on surface drainage from these fields.  The

4 point I'm making is that there's a wider impact than

5 just losing this land to agricultural production by the

6 roads and the wind turbine itself.  There's a wider

7 hydrology issue that's going to render parts of that

8 field lower production, less yield because of flooding

9 or water that refuses to drain from that area in a

10 timely manner.

11 So those are the two points that I'd like to

12 make to the Commission today is that there's a clear

13 indication there will be agriculture impacts.  And

14 those agriculture impacts will be felt in our economic

15 systems here in the northeast.

16 Q. Do you have any other comments or testimony

17 that you'd like to provide the Board tonight?

18 A. Those were the key points I wanted to bring

19 to their attention.

20 Q. All right, thank you.

21 MR. BRIAN:  We have no further testimony from

22 Dr. Heiniger.  Your witness.

23 MR. WEBER:  I'll try to be quick since your

24 testimony, thankfully, was very quick.
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1 CROSS-EXAMINATION BY MR. WEBER

2 Q. You said you've done actual soil studies in

3 Chowan County?

4 A. I've done actual soil studies in Perquimans

5 County.

6 Q. So in this local community of Chowan, in the

7 Timbermill project area, you've done no soil studies?

8 A. I have not.  The studies I did were across

9 the line in Perquimans County.

10 Q. And my question was, you haven't done any

11 studies in this local community?

12 A. No, no.  The answer is no to that.

13 Q. All right.  Maybe if we could avoid talking

14 over each other she won't be mad at us.  Fair enough?

15 A. I'll do that.

16 Q. And I'll do the same; okay?

17 A. Yes.

18 Q. You indicated that your studies included an

19 aerial of the Timbermill wind project, right?

20 A. That's correct.

21 Q. Do you know how many farmers are leasing land

22 in the Desert Wind project?

23 MR. BRIAN:  I'm sorry, Timbermill or Desert

24 Wind?
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1 MR. WEBER:  Desert Wind.

2 MR. BRIAN:  Okay.  So we're about Amazon now?

3 MR. WEBER:  We're about Amazon.

4 MR. BRIAN:  I'm sorry.  You said Timbermill

5 when you asked the question and I was confused.

6 A. I was too.

7 Q. Let me ask it again.  You said in your

8 testimony that you conducted aerial studies on the

9 Desert Wind or the Amazon Wind project, right?

10 A. That's correct.

11 Q. Do you know how many farmers are leasing

12 property in Amazon?

13 A. I'm not sure how many.  I would guess three

14 or four.

15 Q. There are 60.  Have you talked to any of

16 those 60 farmers?

17 A. I actually have.  I've talked to Mr. Steve

18 Harris.

19 Q. And he is leasing?

20 A. He is leasing.

21 Q. Understood.  And you indicated that you felt

22 like it was two acres per turbine?

23 A. That's what our GIS analysis showed.

24 Q. Do you know how many acres are being leased
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1 in Chowan County?

2 A. No, I do not.

3 Q. So do you know how many turbines are

4 proposed?

5 A. I've heard the number 24.

6 Q. All right.  You indicated that there is in

7 your mind a wider problem regarding hydrogeology; is

8 that right?

9 A. That's correct.

10 Q. So do you know how large the foundations will

11 be for these projects?

12 A. By square foot or?

13 Q. By any measure.

14 A. By any measure, oh, boy, I'd have to make a

15 guess as to it.  So, no, I don't know how big they are.

16 Q. So what you're saying is you don't know how

17 big they are, but it'll have an effect?

18 A. You're asking me two different questions

19 here.  You're asking me how big the foundation is.  I

20 don't know the exact dimensions of the turbine

21 foundation.  I know how big an area has been disturbed

22 within that area.  Basically it was 200 feet on each

23 side was the area that was disturbed.

24 Q. And my question for you was, in Chowan, how

mailto:sgrahamassoc@gmail.com


36

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 big will the –-

2 A. No, I do not.  I do not know how big that

3 area will be.

4 Q. But your testimony is that there will be an

5 impact, hydrogeologically even though you don't know

6 how big the foundations will be?

7 A. Yes, it is.  I'm basing this on the Amazon

8 footprints.

9 Q. All right.  So would you say this building is

10 100 feet by 100 feet or more?

11 A. It's longer than 100 feet.  I'd say it's only

12 about 50 maybe, 60 wide.

13 Q. If a ten foot basement is put in this

14 building would that affect hydrogeology?

15 A. Yeah, it sure would.  Yeah.

16 Q. If a shopping center or Walmart is put in

17 next door, would that affect hydrogeology?

18 A. It sure would.

19 Q. You indicated that you've not published on

20 effects of wind turbines on agriculture?

21 A. No, I haven't.

22 Q. Does your agronomics -– is it agronomy?

23 A. That's the word we use.

24 Q. Does that include timberland?
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1 A. Yes, actually it does.  We've done work on

2 forest lands, basically looking at fertility for trees

3 and placement of replants, tree replants.

4 Q. And your testimony is that wind turbines will

5 adversely impact soils on timberlands?

6 A. They will adversely impact the hydrology, the

7 movement of water on those soils in timberlands, which

8 could then have an impact on timber growth.

9 Q. And are you -– do you understand that one of

10 the largest lessors of land in Chowan County for this

11 project is Weyerhaeuser?

12 A. I am.

13 Q. Were you here when the asset land manager of

14 Weyerhaeuser testified last night?

15 A. No, I was not.

16 Q. So you're not aware that she testified that

17 it would not be an adverse impact to Weyerhaeuser?

18 MR. BRIAN:  I believe he testified that he

19 wasn't here.

20 MR. MORRISON: He wasn't here.  Obviously he

21 can't answer that.  If he wasn't here, he couldn't hear

22 it.

23 Q. Are you aware that Weyerhaeuser doesn't feel

24 like putting -– let me finish.
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1 Are you aware that Weyerhaeuser doesn't

2 believe there's an adverse impact to its timber by

3 putting wind turbines on its land?

4 MR. BRIAN:  Same objection.

5 MR. WEBER:  I'm asking if he knows.

6 MR. MORRISON: Do you know the answer to that

7 question, doctor?

8 A. I do not know, but given the fact that

9 they're going to benefit, I could guess they're going

10 to say there's no problem.

11 Q. And so if there are wind turbines on the land

12 of one of the largest timber companies in the United

13 States, you would think they would know if there was an

14 adverse soil impact, wouldn't you?

15 A. You would think so.  But I've also actually

16 studied their tree farm, Weyerhaeuser's tree farm down

17 in Beaufort County.  And we actually ended up finding

18 problems that they had there in their tree farm.  So

19 I'm not sure that Weyerhaeuser would understand all the

20 implications.

21 Q. So your testimony is you're not sure that the

22 largest -– one of the largest timber companies in the

23 United States would not understand soil impacts of wind

24 turbines on its timber?
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1 A. Yes, that is my testimony.

2 Q. All right.

3 MR. WEBER:  I have nothing further.  Thank

4 you.

5 MR. BRIAN:  Briefly.

6 REDIRECT EXAMINATION BY MR. BRIAN

7 Q. Dr. Heiniger, can you explain to us why

8 hydrology is affected by a Walmart, a basement, and the

9 wind turbine bases and things like that?

10 A. It's the impact of the foundation.  What

11 you're doing is you're putting a foundation down into

12 the area in which you're getting lateral flow of water. 

13 So the water either has to find a way to move around

14 that foundation or pools in front of that foundation. 

15 So there's an impact there.  You're also impacted by

16 compaction.  The compaction of building itself creates

17 a compacted layer underneath that foundation that

18 creates, again, an impediment to movement of fluids

19 through that site.

20 Q. Okay, so what -– for those of us who didn't

21 go to N.C. State, what is the effect of that?  Why is

22 that significant?

23 A. Well, it's significant because water has to

24 either move off the surface before it works into the
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1 soil or it has to work into the soil and move away. 

2 Otherwise these lands are swamp lands.  They're

3 basically great big swamps that have been drained over

4 time to make farm land.  If you don't find ways of

5 draining you end up with saturated soils, water pooling

6 on the surface and other situations.

7 Q. And what is the effect of that?

8 A. Well, that effect is that most plants have,

9 particularly crop plants, like corn, soybeans, they

10 require oxygen in the root system in order to take up

11 nutrients.  And if the product -– the same way with

12 most tree species.  Now there's some trees that can

13 exist in a swamp certainly.  But most tree species

14 require some oxygen area to take oxygen into the roots

15 so they can take up nutrients and thrive.  So any time

16 you've got saturated soils you tend to see areas where

17 you don't have tall trees.  They tend to be short.  You

18 don't have productive crop areas.  You'll see areas in

19 a field when you drive by down the road where you'll

20 say, well, there's nothing there.  Well, that's where

21 water sat in that field and created a barren spot.

22 Q. Okay.  So too much water kills the crops?

23 A. That's right.

24 Q. Tell me again -– and so the same effect would
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1 be -– is it your testimony that the same effect would

2 be on timberland?

3 A. Yes.  In fact the same problem there.  You've

4 got restricted movement of water so you're pooling

5 water.  Now it's not as severe as the crop impact

6 because, like I said, some tree species can thrive or

7 at least survive in flooded or saturated soils.  But

8 it's still going to have an impact on productivity,

9 particularly on soft wood pine forest where you're

10 trying to get maximum tree growth in order to turn that

11 tree into lumber as quickly as possible.

12 Q. Well, why would Weyerhaeuser not want to be

13 worried about that?

14 A. Well, I don't know why they would not want to

15 be worried about that.  I mean in the situation I

16 described in Beaufort County where we looked at their

17 tree farm, they were having trouble with their spring

18 trees that they planted on this field being

19 nonproductive or slow grow.  So they weren't able to

20 turn them around fast enough to get them out to plant

21 in fields.  So we went in and looked at the hydrology. 

22 Well, they had impediments there.  They had clay lenses

23 in that area that they then had to remove in order to

24 get better drainage so that they could improve the
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1 productivity of their young saplings.  So indeed I'm

2 not sure why they would be -– other than perhaps they

3 see better opportunity -– it takes a long time to turn

4 a forest over.  Maybe they got an idea to get their

5 profitability with the wind turbine.

6 Q. I'm sorry what?  What did you say, the last

7 part.

8 A. They may get better profitability with a wind

9 turbine there than growing trees.

10 MR. BRIAN:  All right.  I have no further

11 questions.

12 MR. WEBER:  Just a very brief recross.

13 RECROSS-EXAMINATION BY MR. WEBER

14 Q. Could Weyerhaeuser get revenue with both wind

15 turbines and trees?

16 A. Not unless you're going to have a tree in

17 your turbine.  But, yeah, there could be areas where

18 they can't put trees.  Certainly a wind farm -– I'll

19 say this for your -– I think you'll like this.  A wind

20 farm is less egregious than a solar panel array because

21 it takes less resources out of productivity.  You can

22 have crops and trees in some synergy with wind

23 turbines, but they're still going to have a negative

24 impact.  Smaller, but still a negative impact.
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1 Q. So your testimony is the changes in the

2 hydrogeology would have a negative impact?

3 A. That's right.

4 Q. So was there a change in hydrogeology when

5 all the ditches were built to drain the swamp for

6 farming?

7 A. There sure was.

8 Q. How did that work out for the farmers?

9 A. It increased farm productivity.  In fact that

10 was the way that most of this land was developed was to

11 ditch that land.  You look at the Great Dismal Swamp,

12 what happened there with ditching that land so that

13 they could drain that and improve the productivity so

14 indeed the agricultural -– the production could thrive.

15 Q. And of the 50,000 wind turbines in the United

16 States your testimony and your opinions are based on

17 the one project that you've partially studied; is that

18 right?

19 A. I think I've said that, yes.

20 MR. WEBER:  All right.  That's all I have. 

21 Thank you.

22 CHAIRMAN:  Thank you.  Anything else?

23 MR. BRIAN: No.

24 CHAIRMAN:  All right, Board members.
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1 EXAMINATION BY THE BOARD

2 MR. MITCHENER:  Dr. Heiniger, you seem to

3 imply that any loss or any disturbance of hydrology is

4 a much bigger problem than anyone on the outside think. 

5 My question is, minor disturbance as opposed to major

6 disturbance.  If I understand you in absolute terms,

7 then that means if I build a house I would never build

8 a basement because that will affect the hydrology and

9 the land around my house.  Now whether that's big

10 enough to be significant for either my well-being or

11 the neighbors on the block or anything else is another

12 question.  By being a professional I would think my

13 basement is not enough to really create a problem for

14 the neighborhood.

15 A. Right.  Well, it certainly depends on a

16 number of factors.  It depends on your elevation slope

17 of your land, the soil profile of your area there.  I

18 mean, we don't build basements in this county because

19 of hydrology problems.  You'll have a swimming pool. 

20 But it depends on those factors, how much that can

21 impact your neighborhood.  There's cases where doing so

22 would have great impact.  You would flood your

23 neighbor's yards under heavy rainfall in doing that. 

24 And other cases it would be fairly minor.  It just
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1 depends on, like I said, several things, slope,

2 elevation, the soil profile, what's underneath that,

3 all of those things have an effect.

4 MR. MITCHENER:  Well, as a theoretical, if I

5 had windmills in, say two or three miles apart and each

6 one had a 60 or 100 foot square concrete base pad, a

7 pedestal to hold up the windmill, is that enough to

8 really significantly affect the hydrology of that area

9 in a decidedly negative way?

10 A. It could, because most of our fields here,

11 they're cuts, 300 30 foot wide cuts.  Those cuts tend

12 to -- the water tends to move down that cut in the

13 direction of the drainage slope and fairly slowly,

14 because of the fact that we don't have a lot of

15 release.  So you put a wind turbine and a foundation,

16 say in the middle of a cut, and that water is trying to

17 move down that cut toward a large canal at the end, you

18 could start seeing some effects for a significant

19 amount of acres.  Most of our cuts are about 20 acres

20 apiece.  There are some mile long cuts out in the

21 desert region that are 40 acres apiece.  So you could

22 have some impact on ten, 20 acres of land there just by

23 one structure in the middle of a cut.

24 MR. MITCHENER:  When you talk about cuts are
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1 you talking about a stratification design underneath

2 the surface?

3 A. No.  I'm talking about ditches where the land

4 has been ditched in parallel ditches, the ditches form

5 a long parallel strip, and we call those cuts when we

6 refer to them.

7 MR. MITCHENER:  By the same token, then the

8 ditches could be redesigned?

9 A. They could be deepened.  There could be some

10 adjustments made to what we call hoe drains or side

11 drains trying to get most of that water to shed before

12 it actually goes into the soil profile.  So there is

13 some management things we could do to try to mediate

14 those problems.  But certainly those would create extra

15 issues or cost in production.

16 MR. MITCHENER:  Thank you.

17 MR. BONNER:  Speaking to your earlier

18 reference to the hydrology changes, were you suggesting

19 that with the windmill, the installation of those

20 turbines, that there is a subsurface flow of water and

21 that once something like that, large construction can

22 stall it?

23 A. Well, it's about removing what water from

24 rainfall events.  It's not like there's a river moving
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1 underground.  If we're talking about large rains,

2 similar to what we just experienced here.  You get

3 large rainfall events.  You try to -- in most cases we

4 try to shed most of that water off the surface to

5 nearby drainage systems, whether it's canals or streams

6 or creeks, or -- and some of that water then goes into

7 the soil.  It's that water that's penetrating into the

8 soil.  Under heavy rainfall events it has to move or

9 else it, like I said, saturates the soil and refuses to

10 move away fast enough.  It really is a function of both

11 time and water movement.  The longer it sits there the

12 more impact it has on the crops.  The quicker it moves

13 away and flows laterally -- most of these fields water

14 flows in a certain direction.  Like I said, typically

15 down with the slope, what little slope there is or

16 toward the ditch areas on each side.  So you're getting

17 water into these soils.  It's moving away.  How fast

18 that occurs is critical because, for instance, corn can

19 only survive root system saturated for about 72 hours. 

20 So if you don't get that water off in 72 hours you

21 severely impact that plant or even kill it in many

22 cases.  So it's that drainage from these rainfall

23 events.  That's what I'm talking about when I talk

24 about movement of water.
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1 MR. BONNER:  Thank you.

2 CHAIRMAN:  Okay.  Mr. Kehayes, do you have

3 anything?

4 MR. MITCHENER:  Another question, if you

5 would.

6 A lot of the land has been leased and so

7 forth, this farmland, and I assume the farmers who own

8 that land and grow their crops know what you know about

9 ditching and redesigning water flow, so why can't they

10 have their cake and eat it too?

11 A. Oh, why can't they have their cake and eat it

12 too?  Well, it's compli -- you know, we do have

13 seminars on these properties that talk about installing

14 tiles or surface drainage or doing other things to try

15 to improve flow, but these are expensive.  To do tiles

16 it's like $500 and $600 an acre to install a tile

17 system in a field to facilitate drainage.  Even surface

18 drains, if you put them close enough together they are

19 not only expensive, but then they are cutting up your

20 crop.  You've created areas where you're not going to

21 have crop production.  So, yes, you can -- the

22 management is there, and we've taught growers about how

23 to try to take care of drainage, but oftentimes it cost

24 more and requires more work or effort on their part. 
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1 And they may or may not have the time or the capability

2 of doing that.

3 CHAIRMAN:  Okay.  Dr. Heiniger you may be

4 excused.  Thank you.

5 The Board will take a ten minute break before

6 the next witness.  Thank you.

7 (Off the record 7:41 - 7:55 p.m.)

8 CHAIRMAN:  Mr. Brian, are you ready with your

9 next witness?

10 MR. BRIAN:  The next witness will be Dr.

11 Herbert Eckerlin.

12 MR. CAMPEN:  Mr. Nixon, before we get started

13 with Dr. Eckerlin, if we might find out from Mr. Brian

14 how many witnesses he has here this evening and if this

15 will finish his case.

16 MR. BRIAN:  I am not sure how many we have. 

17 We have here this evening at least three or four more

18 tonight after this witness and then the one -- the one

19 that couldn't be available until tomorrow.  He will be

20 available tomorrow, and then we will be finished.

21 CHAIRMAN:  I'm sorry?

22 MR. BRIAN:  There are a couple of other

23 witnesses who simply couldn't make it tonight who may

24 be able to be here tomorrow, but I'm not sure.
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1 CLERK:  Sir, can you spell your name.

2 A. What was the question?

3 MR. BRIAN:  Dr. Eckerlin, can you state your

4 name for the record and spell it?

5 A. Yes.  I'm Dr. Herb Eckerlin.  The last name

6 is spelled E-C-K-E-R-L-I-N.  I'm a Professor of

7 Mechanical and Aerospace Engineering at NC State.  I

8 joined NC State on July 1, 1968, so I've been there

9 roughly 48 years.  Prior to -- prior to -- do I stand

10 back?  Can you hear?

11 Q. We're okay.  You just keep talking.

12 A. Okay.  Prior to coming to State I had ten

13 years --

14 Q. I think you need to come forward.  Don't

15 worry about the popping, just hold the mic up.

16 A. Prior to coming to State I spent ten years in

17 industry, and I'll talk about that in just a moment.

18 Q. What industry did you spend ten years in?

19 A. I worked for Virginia Electric and Power

20 Company, which is now Dominion.  I followed that with a

21 number of years with Combustion Engineering designing

22 power plants, steam generators for power plants.  And

23 then I spent three years in Corning Glass Works in

24 research in their Raleigh Research Center.  After that
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1 Corning wanted to move me to Corning, New York, and I

2 thought that's not something I wanted to do; and,

3 therefore, I went over to NC State.

4 Q. Have you ever written any books or other

5 scholarly journals?

6 A. Yes.  I've written a number of those.  But

7 let me speak a little bit about some of the things that

8 I've accomplished at State.  Most of my time at State

9 has been spent in energy.  Following the Arab Oil

10 Embargo in 1973 I began to focus solely on energy.  In

11 1980 I designed and built the NC State Solar House,

12 which is located behind the McKimmon Center.  It was

13 designed with three purposes in mind: research,

14 demonstration and education.  It was open for the

15 public for over 30 years and many -- or some of you,

16 perhaps, visiting Raleigh and NC State may have gone

17 through the Solar House.  It used passive solar, which

18 is primarily another term for providing space heating

19 for the building.  And it reduced the winter heating

20 bill by about 70 percent.

21 Q. Can you tell us about some of your scholarly

22 and professional honors?

23 A. Well, I -- on my -- I have a number of them. 

24 I have five outstanding extension engineering awards
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1 from the university.  I have the Alumni Extension

2 Leadership Award from the university.  I'm a member of

3 the Hall of Fame for the North Carolina Solar Center. 

4 I'm a member of the Hall of Fame for AGA, the American

5 Gas Association.  I'm a member of the Energy Policy

6 Council in Raleigh, which provides guidance to the

7 legislature on energy matters.  I have presented

8 numerous testimonies in front of Commissioners, as Dr.

9 Heiniger has indicated, but I also made a major

10 presentation for the Energy Policy Council.  So that's

11 enough, I think, for honors.

12 MR. CAMPEN:  If I may interject, do you have

13 an idea about what Dr. Eckerlin will be testifying

14 about?

15 MR. BRIAN:  I was about to ask.  I was about

16 to get to that.

17 CHAIRMAN:  We can't hear you.  Try again.

18 MR. CAMPEN:  I was going to ask on what topic

19 Dr. Eckerlin might be addressing the Board this

20 evening.  From his testimony it's not clear yet.

21 MR. BRIAN:  I'll be happy to address that. 

22 We haven't gotten there yet.

23 Q. Dr. Eckerlin, why are you here this evening?

24 A. That's a good question.  I have a few, just a
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1 few comments, so that's good news for everybody.  My

2 primary focus tonight is to put into some kind of frame

3 of reference, some kind of a context where solar power

4 and -- excuse me, wind power falls into the power

5 generation category.  You know, up until recently power

6 was generated by Duke, Dominion and others at central

7 stations.  Now we have wind farms and solar farms

8 growing up everywhere.  And the problem, of course, for

9 a major utility is that they are dealing with an energy

10 source now, wind and solar, which is intermittent.  And

11 they have to serve -- they, the power company, the

12 traditional power company, has to serve as a backup.

13 MR. CAMPEN:  Objection.

14 A. Yes.

15 Q. Are you also --

16 MR. CAMPEN:  Objection.  Relevancy.

17 A. What's the problem?

18 MR. CAMPEN:  Relevancy.

19 MR. MORRISON:  Yes, I would agree.

20 Q. I was about to ask, are you also going to --

21 were you going to testify about the compatibility of

22 this use and compatibility of a wind farm and human

23 habitation?

24 A. Just repeat the question, please.
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1 Q. Are you going to testify about the

2 compatibility of wind farms and human habitation?

3 A. I am.

4 MR. CAMPEN:  There's no foundation been made

5 --

6  MR. BRIAN:  I haven't gotten there yet.

7 MR. CAMPEN:  -- with respect to that -- he's

8 got expertise in that area.

9 MR. MORRISON:  Have you seen -- Dr. Eckerlin

10 handed out a curriculum vitae.

11 MR. CAMPEN:  I've seen it.  I haven't seen

12 anything about human health on it.

13 MR. MORRISON:  When he is tendered as an

14 expert you can voir dire.

15 Q. Dr. Eckerlin, can you explain to the Members

16 of the Board why it's relevant and why your testimony

17 is going to be relevant tonight?

18 A. Tell me, who's speaking.

19 Q. I'm sorry.  Can you tell the Members of the

20 Board why your testimony is relevant to their decision

21 as to whether they should approve the Amazon Wind Farm?

22 A. Yes.

23 Q. I'm sorry, the Timbermill Wind Farm.

24 A. Yes.  The reason this is relevant and
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1 important, for us to understand first that when we're

2 talking about a wind power generating system, we're

3 talking about an intermittent system.  And in the

4 context of power generation we need to look at where

5 the major power generators, Duke and Dominion in our

6 area, where they're located.

7 MR. CAMPEN:  Objection.  Objection.

8 MR. MORRISON:  The objection should be

9 sustained.

10 Doctor, the issue before the Board tonight

11 deals with a concern about safety, about diminution of

12 property values, about compatibility with the land use

13 plan, that kind of thing.  Are you going to testify

14 about any of that?

15 A. Yes, sir.

16 MR. MORRISON:  What will you testify -- which

17 of those topics will you testify to?

18 A. I want to describe for the Commission, the

19 Board, how power plants typically are located in remote

20 areas.

21 MR. MORRISON:  What is the purpose of that

22 description.

23 A. Because it's important for us to know where

24 power plants are typically located, and I'm going to
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1 get to that point in just a moment.

2 MR. MORRISON:  The Board already made the

3 decision a long time ago that this is a permissible use

4 in this part of Chowan County with a conditional use

5 permit.  It's been zoned, so that's not really an issue

6 here.

7 MR. BRIAN:  It is an issue, Mr. Morrison. 

8 They still have to show it's in harmony with the

9 surrounding area.

10 A. Mr. Morrison, I want the Board to understand

11 that power generating systems are generally located in

12 remote areas.  When I was with Virginia Electric Power

13 Company --

14 MR. MORRISON:  I don't understand the

15 relevance.

16 A. I'll get there in just a moment, if you would

17 just give me a moment.

18 MR. MORRISON:  All right, sir.

19 MR. CAMPEN:  I would like to renew my

20 objection.  Nothing has been said so far that has any

21 relevance to this proceeding and to this ordinance.

22 MR. MORRISON:  Mr. Brian, I realize you are

23 at a disadvantage; you haven't had the opportunity --

24 MR. BRIAN:  Yes.
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1 MR. MORRISON:  All right.  Let me rephrase

2 that.  I realize you are at an enormous disadvantage

3 because you haven't had the opportunity to deal with

4 this witness.  I'm sure you understand the concerns. 

5 Could you try to cut through the chase on this for us,

6 please.

7 MR. BRIAN:  I will do the best I can, sir.

8 MR. MORRISON:  Angels could do no more.

9 Q. Dr. Eckerlin, do you have an opinion, based

10 on your experience and your academic background as to

11 whether this is a good -- this is a harmonious use with

12 the surrounding land use that is in this location?

13 MR. CAMPEN:  Objection.

14 MR. BRIAN:  Yes or no.

15 MR. MORRISON:  Wait a minute, please.  There

16 is an objection.  I don't know that there's any

17 foundation been laid that he has --

18 MR. BRIAN:  I haven't laid a foundation.  I'm

19 asking him --

20 MR. MORRISON:  Well, then the objection

21 should be sustained.

22 Q. All right.  Have you considered -- have you

23 done any work -- considered whether this is a use that

24 is harmonious with the surrounding land uses?
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1 MR. CAMPEN:  Objection again.  The same

2 objection that has been made by Mr. Brian -- this goes

3 to the ultimate question -- to the objection that has

4 been raised before, with respect to harmony.

5 MR. MORRISON:  Let me -- hold on.  I want

6 this to be fair for everybody.  Let me take charge.

7 Doctor, are you familiar with the application

8 for this facility?

9 A. I'm aware of it, yes.

10 MR. MORRISON:  Have you reviewed the

11 application?

12 A. I have not.

13 MR. MORRISON:  Have you visited the site?

14 A. I have not.

15 MR. MORRISON:  Have you -- are you familiar

16 with the Chowan County Land Use Ordinance?

17 A. Not particularly.

18 MR. MORRISON:  All right.  Objection

19 sustained.

20 MR. BRIAN:  So are you saying he can't

21 testify or what?

22 MR. MORRISON:  I'm not saying he can't

23 testify.  I'm saying he can't testify to that question. 

24 He doesn't know where it is, what it's about, or how
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1 it's proposed to be built.  I don't think he can render

2 an opinion, and I'm sure you understand my concern.

3 MR. BRIAN:  Mr. Morrison, I do.

4 Q. Dr. Eckerlin, are you prepared to testify

5 that the building of this wind farm will result in

6 increased cost of electricity to the people of Chowan

7 County?

8 MR. CAMPEN:  Objection.  That's not an issue

9 in this case.

10 MR. MORRISON:  That's not for this Board to

11 decide.  The objection should be sustained.

12 Q. Dr. Eckerlin, what are you able to testify

13 to?

14 MR. MORRISON:  Is there an objection to that

15 question?

16 MR. CAMPEN:  Yes.

17 MR. MORRISON:  Sustained.

18 Q. What is your area of expertise, Dr. Eckerlin?

19 A. Energy, renewable energy, energy and the use

20 of it and where it ought to be placed.  And my point

21 that I would like to make for you all is that power

22 plants, power generating plants, are generally located

23 --

24 MR. BRIAN:  Wait, wait, before you go any
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1 further, let me -- I would argue that the question as

2 to where power plants ought to be located and how they

3 are ought to be operated goes to the issue of

4 compatibility.  And compatibility goes to the issue of

5 -- goes to the issue of harmony also.  Harmony is the

6 ultimate issue that you all have to decide.  I won't

7 use the term harmony I understand that point.  But we

8 did use -- we did talk about compatibility at length

9 last night.

10 MR. MORRISON:  Yes, you did.

11 MR. CAMPEN:  That is a reach.

12 MR. MORRISON:  It is a reach, but I think we

13 might be better served by moving forward.  Please be

14 prepared to make objections as to what he testifies

15 going forward.  And if you could be very specific on

16 your questions and lay a foundation for him to answer

17 those questions, if you even know what questions you're

18 going to ask him.

19 Q. Dr. Eckerlin, do you have -- are you familiar

20 with the area where this wind farm is going to be

21 located?

22 MR. MORRISON:  He's already testified he is

23 not.

24 A. I've answered that.
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1 Q. All right, so do you have --

2 A. I think I can help you all.  My concern is --

3 MR. MORRISON:  Wait a minute, wait a minute. 

4 You cannot volunteer testimony because nobody knows

5 what you're going to say and an objection might be

6 heard.  The way it works here is a question gets asked

7 and then you answer.  I'm sure engineers have their

8 protocol; lawyers have the same.

9 Q. Have you studied the decision making process

10 that goes into how power plants and power generation

11 facilities are located?

12 MR. CAMPEN:  Objection.

13 MR. MORRISON:  That should be sustained.  I

14 don't think that's relevant.

15 Q. Well, have you studied whether power plants

16 and power generation facilities are compatible with

17 human habitations?

18 MR. CAMPEN:  Objection.  There's been no

19 foundation laid that he has the expertise -- been

20 qualified as an expert to testify on such a thing.

21 MR. MORRISON:  That should be sustained.

22 MR. BRIAN:  I'm just asking the question you

23 sustained.  I was asking if he had ever done any

24 studies on how power plants are located and whether
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1 they are located near human habitations.

2 MR. MORRISON:  All right.  Here's where I'm

3 going.  He says he doesn't know where this is located. 

4 He doesn't know what the Chowan County Ordinance is,

5 and he has not studied the application.  You're making

6 a heroic effort, Mr. Brian, but I'm going to be

7 inclined to recommend to the Board to sustain any

8 objections to his testimony for those reasons.  I don't

9 want to be unfair to the opposition, but he's just not

10 qualified.

11 A. Well, thanks for your time.

12 Q. Dr. Eckerlin, I guess you can step down.

13 MR. BRIAN:  You basically told me that he

14 can't testify; is that correct?

15 MR. MORRISON:  I can't conceive of how he

16 could based on that lack of knowledge.

17 MR. BRIAN:  Can I make the offer of proof?

18 MR. MORRISON:  Yes, sir.

19 MR. BRIAN:  I'd like to make an offer of

20 proof of what Dr. Eckerlin would testify to.

21 MR. MORRISON:  Wait a minute.  Let me explain

22 to the Board.  This is an offer of proof.  It is a tool

23 used by attorneys in courts that if an objection is

24 sustained evidence may be taken or testimony -- let me
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1 explain that -- testimony.  This is not evidence that

2 you are about to hear.  Testimony may be taken to see

3 if the objection that was sustained was proper, so that

4 a Court down the road could look at this and say, well,

5 if he had been allowed to testify this is what he would

6 have said, and it could have made a difference.  Now,

7 this is an offer of proof.  It is not evidence.  You

8 should not consider this in reaching any conclusion.

9 MR. CAMPEN:  Mr. Chairman, may I ask him a

10 preliminary question before we get to that, and it goes

11 to standing.

12 I would like to ask the good doctor here

13 whether he has been engaged to participate in this

14 hearing on behalf of the opponents or if he is simply

15 here as a concerned citizen.

16 MR. BRIAN:  He has been -- I believe it's

17 fair to say he has been asked to participate on behalf

18 of the opponents.  He has appeared on his own stead,

19 but he has been asked to be here.

20 MR. MORRISON:  Did you come here just as an

21 interested person on your own behalf, or were you asked

22 to be here?

23 A. I was asked to participate.

24 MR. MORRISON:  Okay.  By whom?
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1 A. Jim Robison.

2 MR. MORRISON:  Okay.  Thank you.

3 OFFER OF PROOF BY MR. BRIAN:

4 .

5 .
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8 .

9 .
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1 .

2 .

3 . 

4 .

5 .

6 .

7 .

8 .

9 MR. BRIAN:  At this point we would call Mr.

10 Patrick Flynn to the stand.

11 CLERK:  For the record, Mr. Flynn has

12 received the oath.

13 PATRICK FLYNN

14 DIRECT EXAMINATION BY MR. BRIAN

15 MR. FLYNN:  I have several concerns as a

16 homeowner.

17 MR. MORRISON:  Sir, if you would, please.

18 MR. BRIAN:  State your name, please.

19 A. Patrick Flynn.  I live at 1924 Paradise Road. 

20 I'm listed in the Complaint.

21 MR. MORRISON:  Is it your desire to --

22 MR. BRIAN:  Just a second.

23 Q. Mr. Flynn, can you tell us where you live?

24 A. I live on a property adjoining the wind farm,
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1 the proposed wind farm on Paradise Road.  I'm six-

2 tenths -- from the GIS information, I'm six-tenths of a

3 mile from the nearest turbine surrounded by

4 approximately four turbines.

5 Q. Okay.

6 A. Proposed turbines.

7 Q. And what would you like to tell us about,

8 sir?

9 A. I have concerns.

10 CHAIRMAN:  Let's get the sound right.  Try

11 again, Mr. Brian.

12 (Working on microphones)

13 Q. Mr. Flynn, did I understand you correctly

14 that you live four-tenths -- I'm sorry.

15 A. Six-tenths.

16 Q. Six-tenths of a mile from the location of the

17 wind turbines.

18 A. From the information I've been shown.

19 Q. Okay.  Have you reviewed the Timbermill Wind

20 Application?

21 A. No, I haven't.

22 Q. What information have you been shown?

23 A. What we've been exposed to in these hearings

24 and some of the internet research.
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1 Q. Has anybody from Timbermill approached you?

2 A. No, sir.

3 Q. But you live within sight of the windmills;

4 is that correct?

5 A. Yes, sir.

6 Q. And your address is, again?

7 A. 1924 Paradise Road.

8 Q. Did you see the shadow flicker study today?

9 A. Yes, sir.

10 Q. Are you one of the houses that's going to get

11 shadow flicker?

12 A. Yes, sir.

13 Q. Could you tell how many hours of shadow

14 flicker you're going to get?

15 A. I haven't evaluated it.

16 Q. Did you see the sound study?

17 A. Uh-huh.

18 Q. Are you in one of the houses that is going to

19 hear the sounds?

20 A. Yes, sir.

21 Q. I think Mr. Flynn has factual information as

22 a property owner and he ought to be allowed to testify.

23 MR. MORRISON:  Yes.

24 Q. Go ahead, Mr. Flynn.  Tell us what you would
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1 like for us to know this evening.

2 A. I have concerns -- let's see, basically

3 health concerns.  My wife suffers from vertigo, and I

4 have very sensitive hearing.  You know, the studies and

5 the testimony give me concern that we're not looking

6 closely enough at the setbacks and the noise levels

7 that have been proposed and do exist in the ordinance,

8 you know, given the fact that the European models are

9 much different than the ones here in Chowan County. 

10 And being sensitive to the sound I think, you know, I'm

11 going to have a problem when these things are -- if

12 they are built.

13 Q. What kind of problems do you anticipate

14 having?

15 A. My wife suffers from vertigo, and I think

16 that will expand -- I can't think of a better word --

17 it will get worse.

18 Q. What about you?

19 A. I'm very sensitive to sounds and that will

20 probably irritate me.  Shadow flicker, I'm irritated

21 driving down the highway looking at the sun through the

22 pine trees.  You know, it won't be as extreme as that,

23 but, you know, that kind of disorients, you know, it's

24 irritating to me as far as the exposure to the
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1 flickering in the pine trees.  I've seen some videos of

2 the shadow flicker.  There was one in Perquimans

3 meeting, their Commissioner meeting, and it will be

4 irritating, I'm sure.

5 Q. Do you own the property that you're living

6 on?

7 A. Yes, sir, my wife and I do.

8 Q. Do you have an opinion on the value of your

9 property?

10 A. I do.

11 Q. What is it?

12 A. I just got a recent assessment.  I think it

13 was $278,000.  It's approximately seven acres of land.

14 Q. Are you concerned about the impact of the

15 wind farm on the value of your property?

16 MR. WEBER:  Objection.  I'm sorry to

17 interrupt, but North Carolina General Statute 160A-

18 393(k)(3) indicates that competent evidence does not

19 include the use of property in a particular way that

20 would affect the value of other property.  So in other

21 words, the witness cannot -- the lay witness cannot

22 testify about how the use of one property may affect

23 his or her value about another.  Now he certainly can

24 testify about the value of his own property.
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1 MR. MORRISON:  Yes.  He can testify about the

2 value of his own property, but unless there is some

3 expertise laid he cannot testify as to the value of

4 other properties.  Is that part of your question?

5 MR. BRIAN:  No.  What I was going to ask was

6 whether he was concerned or whether he has concern

7 about whether the wind mill farm is going to devalue

8 his property.

9 MR. WEBER:  That's exactly what is not

10 competent evidence under the statute, the use of

11 property in a particular way would affect the value of

12 other property.  That's the statute.

13 MR. BRIAN:  With all due respect to counsel,

14 I helped write that statute and what the intent of that

15 statute was to codify existing case law.  Existing case

16 law says that a property owner can testify as to the

17 impact of a project on his own property values.

18 MR. WEBER:  Well, that's exactly what it

19 doesn't say.

20 MR. BRIAN:  Well, that was what it was

21 exactly intended to do.  It was intended to keep people

22 -- third parties from coming in to give opinions on

23 other people's property, not to keep property owners

24 from being able to state their opinions with regard to
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1 their own property.

2 I would defer to what the statute actually

3 says.

4 MR. MORRISON:  Do you have a copy of the

5 statute?

6 MR. WEBER:  I don't have one with me.  I can

7 get one very quickly.

8 MR. MORRISON:  All right, sir, if you would,

9 please.  Can you give us the statute number again?

10 MR. BRIAN:  Sure.  160A-393.

11 MR. WEBER:  160A-393(k)(3).  The definition

12 of the term "competent evidence".  If I may bring this

13 to you.

14 (Reviewing statute)

15 MR. MORRISON:  All right.  The applicable

16 section says, Competent evidence.  That's the only

17 evidence this Board is allowed to consider.

18 The term "competent evidence" as used in this

19 subsection shall not be deemed to include the opinion

20 testimony of lay witnesses.  And you would agree this

21 is a lay witness, do you not?

22 MR. WEBER:  Yes.

23 MR. BRIAN:  I don't know.  I haven't asked

24 Mr. Flynn what he does for a living.
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1 Q. Mr. Flynn, what do you do for a living?

2 A. I roast coffee.  We just sold the Coffee

3 House.

4 Q. So you don't have anything to do with real

5 property; is that true?

6 A. I'm sorry?

7 Q. You're not in the real estate industry; is

8 that correct?

9 A. No, sir.

10 MR. BRIAN:  I agree he is a lay witness.

11 MR. MORRISON:  Shall not be deemed to include

12 the opinion testimony of lay witnesses as to any of the

13 following: The use of property in a particular way

14 would affect the value of other property.

15 Now on the face of it, it appears the

16 objection is meritorious.  What was your argument, Mr.

17 Brian?

18 MR. BRIAN:  My argument was that I believe

19 the value opinions of property owners are always

20 admissible.

21 MR. MORRISON:  That was my recollection too,

22 until I saw this.  All right.  Let me go through it.

23 He is going to -- the testimony would be that

24 the wind energy property being used for turbines would
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1 affect the value of his property, which would be other

2 property.

3 MR. BRIAN:  Let me help.  Let me ask the

4 question and see if I can get a handle on this whole

5 issue.  

6 MR. MORRISON:  Sure.

7 MR. BRIAN:  I'm thinking it through with you.

8 Q. Mr. Flynn, have you been here for all the

9 testimony that has been given?

10 A. Yes, sir.

11 Q. Did you hear any testimony which gave you

12 concern about the value of your property?

13 A. Yes, I did.

14 Q. What testimony was that?

15 MR. WEBER:  Objection.

16 MR. BRIAN:  I haven't asked him anything.  I

17 just asked him what testimony he heard that concerned

18 him.

19 MR. MORRISON:  I'm sorry.  We've just made

20 the briefest reference to Professor Owens'

21 treatise/Bible, Land Use Law in North Carolina.  He

22 specifically states that it used to be the law that

23 everybody could testify about the value of their own

24 property, but it's not that way anymore because of this
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1 very statute.

2 MR. BRIAN:  Okay.

3 MR. MORRISON:  Accordingly, the objection

4 should be sustained.

5 MR. BRIAN:   All right.  May I make an offer

6 of proof?

7 MR. MORRISON:  Yes, sir.  Do not consider

8 this.  This is just for the record.

9 OFFER OF PROOF BY MR. BRIAN

10 .

11 .

12 .

13 .

14 .

15 .

16 .

17 .

18 .

19 .

20 .

21 .

22 .

23 .

24 .
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1 .

2 .

3 .

4 BACK TO DIRECT TESTIMONY

5 Q. So what other issues did you have that you

6 wanted to bring to the Board's attention?

7 A. The money that's going to fund these

8 projects.  The federal government has provided tax

9 incentives.  And the electric companies will be

10 mandated to buy electricity --

11 MR. MORRISON:  Is there an objection to

12 relevance on this?

13 MR. WEBER:  I'm trying to give some latitude,

14 but I don't see the relevance.

15 MR. MORRISON:  I would not be so stern, but

16 the hour grows late, and we've been here since nine

17 o'clock, and it's clearly not relevant to what we're

18 dealing with here.  Sorry.  Don't take that as any

19 disrespect.

20 A. I understand.

21 MR. MORRISON:  Thank you very much for being

22 here.

23 MR. BRIAN:  May we have an offer of proof on

24 that?
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1 MR. MORRISON:  I don't think so.  I've been -

2 - anyway, no.  That's enough.

3 Q. Do you have anything else you would like to

4 say, Mr. Flynn?

5 A. Let's see.  Probably not relevant, from what

6 you just said.  Let's see.

7 Q. I'll let you think back on your own about it.

8 A. The way the ordinances were handled

9 throughout the process of these hearings.

10 MR. MORRISON:  That would not be relevant.

11 Q. Well, wait a minute.  The way the ordinances

12 were handled throughout the hearings?

13 A. And with the --

14 MR. MORRISON:  What hearings are we talking

15 about?

16 A. The Planning Board.

17 MR. MORRISON:  The Planning Board.

18 Q. This hearing, you know, the way it's been 

19 handled, it's not the way I would handle it personally,

20 and that's a concern.

21 Q. What else have you got to say?

22 A. Environmental assessments, that's the major

23 objection.

24 Q. All right.  What about environmental
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1 assessments?

2 A. We haven't had them.  You know that concerns

3 me for this application.

4 Q. That's a point we've argued before, and that

5 has been an issue in this case, and your concern is

6 that you believe you need to have that environmental

7 assessment in order to protect the impact from this

8 project on your property?

9 A. Very much so.

10 Q. Okay.  Anything else?

11 A. I think my last concern is the -- I haven't

12 heard anything about the National Wildlife Refuges and

13 how -- and that goes back to the environmental

14 assessments, you know, how that is going to be

15 affected.  We have seven national wildlife refuges

16 within about 130 miles, driving miles, from Edenton. 

17 And there are many birds and migratory birds, et

18 cetera, et cetera.

19 Q. So are you saying that you have a concern

20 that because there is no environmental assessment we

21 don't know what the impact the project on those

22 wildlife refuges will be?

23 A. Yes, sir.

24 MR. WEBER:  Objection.
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1 Q. And is it your contention --

2 MR. WEBER:  Objection.

3 Q. -- that that's relevant to the quality of

4 life of the people of this county?

5 MR. MORRISON:  Mr. Brian, you are testifying

6 now, sir.  The objection to leading question is

7 sustained.

8 MR. BRIAN:  I'm sorry, was that an objection

9 to a leading question?

10 MR. MORRISON:  Yes, sir, it was pretty darn

11 leading.

12 MR. BRIAN:  All the questions have been

13 leading.

14 MR. MORRISON:  I know, but we're getting

15 ridiculous now.  Come on, let's go.

16 Q. All right.  So what is it you're concerned

17 about with the national wildlife refuges?

18 A. Well, the websites for these seven national 

19 wildlife refuges, you know, they document what they're

20 involved in, you know, migratory birds, the coastal

21 water systems, et cetera, et cetera, that will be

22 affected by the turbines.

23 Q. Okay.  And you're concerned because without

24 an environmental assessment you don't know what that's

mailto:sgrahamassoc@gmail.com


80

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 going to be; is that right.

2 A. Yes, sir.

3 Q. Do you have anything else you would like to

4 say?

5 A. The testimony about the wind blade speed, you

6 know, one of the experts testified that the tip of the

7 blade will be 200 miles an hour but the RPMs won't be

8 more than 60.  And that was -- yeah, it was 60 RPMs and

9 they had to reduce that to 15 to accommodate some of

10 the problems.  And -- but the tip of a blade was

11 testified that it goes 200 miles per hour, so I -- I

12 think we're exceeding whatever problems, you know, wind

13 speed --

14 Q. Okay.

15 A. -- causes.

16 Q. All right.  Do you have anything else you

17 would like to testify to, sir?

18 A. That's all I have.

19 MR. BRIAN:  Your witness.

20 MR. WEBER:  I just have a very few questions.

21 CROSS-EXAMINATION BY MR. WEBER

22 Q. I wonder if you could, sir, I'll try to be

23 very quick.   You're going to be handed a map.  And

24 what was your address again?
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1 A. 1924 Paradise Road.

2 Q. Can you find your property on this map?

3 A. (Witness complies)

4 Q. Can you put an X --

5 A. Yes, I'll circle it.

6 Q. -- and put your name, your last name -- I

7 mean first and last name, in the event your spouse will

8 testify.

9 A. She won't.

10 Q. Or a family member.

11 A. No, she's sick tonight from vertigo.

12 Q. How long have you owned your house?

13 A. We bought the house approximately five years

14 ago.

15 Q. You say you have seven acres?

16 A. Approximately seven acres, a little bit more.

17 Q. Do you farm on it?

18 A. Not yet.  We just had it -- there's about

19 three and a half acres cleared for farming if -- once

20 we do a little bit more work.  There's a potential for

21 farming.

22 Q. And where did you move from?

23 A. I have had that residence.  We bought the

24 house from my mother when my wife and I got married.

mailto:sgrahamassoc@gmail.com


82

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 Q. You mentioned that you were a coffee roaster

2 for a living?

3 A. Yes, sir.

4 Q. So you talked about how you felt like you and

5 your wife may be harmed by this? 

6 A. Yes, sir.

7 Q. Are you claiming that the harm that you

8 allege will be different from your neighbor's harm?

9 A. I haven't really talked to my neighbors about

10 this, but I've seen that, you know, the health effects

11 are the same for everybody, depending on their distance

12 from a turbine.  With the exception of people that -- I

13 think the testimony said that people that are inclined

14 towards these problems will probably experience it in a

15 greater manner.

16 Q. Thank you, sir.  That's all I have.

17 CHAIRMAN:  Do you have anything else, Mr.

18 Brian?

19 MR. BRIAN:  I have nothing else.

20 CHAIRMAN:  Board members, any questions? 

21 None?  You may be excused.  Next witness.

22 MR. BRIAN:  Thank you.  The next witness is

23 Ms. Kim White.

24 CLERK:  Is there anybody else who has not
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1 been sworn?  We will swear you at one time.

2 CHAIRMAN:  Anyone else who wishes to speak

3 needs to be speak needs to be sworn in.  Please step

4 forward and Madam Clerk will swear you in.  Thank you.

5 (Witnesses sworn)

6 KIMELA WHITE

7 DIRECT EXAMINATION BY MR. BRIAN

8 Q. Could you state your name for the record,

9 ma'am?

10 A. Kimela White.

11 Q. And where do you -– I'm sorry, Kimela?

12 A. Kimela, yes.

13 Q. Okay.  That's a pretty name.

14 A. Thank you.

15 Q. Where do you live, Ms. White?

16 A. 1102 C Greenhall Road.

17 Q. And where is that in relation to the

18 Timbermill Project?

19 A. It surrounds almost my entire property, my

20 family's entire property.

21 Q. And are you familiar with the Timbermill

22 application?

23 A. Somewhat.

24 Q. Are you familiar with the project?
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1 A. I have done a little bit of research on it,

2 yes.

3 Q. Have you been present for some of these

4 hearings?

5 A. I have been present for some, yes.

6 Q. All right.  What would you like to tell the

7 Board this evening?

8 A. I would just like to share my concerns that I

9 have.  I was approached, my family was approached by

10 Apex about two years ago.  And I had concerns then. 

11 And I could not get direct answers when I asked them. 

12 Same as now I cannot get direct answers when I ask them

13 from either person.  I think honesty would be one of

14 the things when we ask you questions, just be honest

15 with us.  That's it.

16 Q. Ms. White, what questions did you ask Apex?

17 A. We asked how far away the windmills would be

18 from our home, how they would be placed on our farmland

19 because we are a farming family.

20 Q. And what indirect answer did you get?

21 A. We were told they would be approximately two

22 miles apart from each other is what we were told, but

23 we would not get to decide where they were put on our

24 property.
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1 Q. And so what other questions did you ask?

2 A. We asked if we would be able to farm directly

3 up to the base of the windmills.  We were told that we

4 would be –-

5 Q. And what were you told?

6 A. We were told that we would be able to.

7 Q. You would?

8 A. Yes.

9 Q. Is that consistent with your understanding of

10 the way the windmills operate?

11 A. No.  When we asked a couple of the other

12 farmers that surround us they –- we asked them about

13 the conversation that we had and they had as far as

14 being able to use our farmland, and it was a little bit

15 different.  And that just kind of, you know, we had

16 questions.  And as a matter of fact we had actually

17 called and asked Apex to come back and talk to us a

18 second time, but they did not.

19 Q. So they didn't come back?

20 A. No, they did not.

21 Q. And what other questions did you have for

22 Apex?

23 A. And it's just not Apex.  It's the setback for

24 the County.  My home, the line on the map, the red
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1 line, the first of six is right on the line to my home,

2 but for everyone else, especially the participating

3 land owners, it's almost 3,000 feet from some of the

4 others.

5 Q. So you're saying that they moved closer to

6 your house because you didn't participate?

7 A. I have no clue.

8 MR. WEBER:  I'm just going to object.  She's

9 telling her story.  We don't need to have Mr. Brian

10 testify when we can just listen to her story.

11 MR. BRIAN:  I asked a question.

12 MR. WEBER:  You're characterizing the answer. 

13 I just say we listen to Madam's story.

14 MR. MORRISON:  This is not as formal as

15 Superior Court.  Kind of back off on it.

16 MR. BRIAN:  I understand.  I'm just trying to

17 get us through this.

18 MR. MORRISON:  All right.  (Inaudible)

19 MR. BRIAN:  Okay.  I appreciate that.

20 Q. So, Ms. White, what is your concern about the

21 siting of the windmills?

22 A. My concern is that they're so close to my

23 home and my property.  All around.

24 Q. And did you look to see how they were sited
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1 vis a vis the other properties?

2 A. Yes, I have.

3 Q. Are they closer to your property than they

4 are to other properties?

5 A. Yes, they are.

6 Q. Do you have any reason -- do you know why

7 that is?

8 A. I have no clue.

9 Q. What else would you like to tell us?  Did you

10 have any other questions that were not answered?

11 A. I do have something, and I don't know if it

12 would be allowed or not.  You would probably object to

13 it, I'm sure.  That's been the standard for the

14 evening.  But Mr. Mitchener, Commissioner Mitchener,

15 had asked about the drainage.  And with the rain this

16 last week we got 18 inches at our home.  We have a

17 watershed ditch.  I had six inches up to my front and

18 back steps, which was run off from the property next

19 door and above, which has also been some of the

20 Timbermill.  And we butt up next to Weyerhaeuser, and

21 it is still water in our fields from the runoff from

22 Weyerhaeuser.  So that is a big concern after reading

23 –- the only place I could was on the internet.  I've

24 read Apex's site and I've read other sites also.  But
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1 that's a big concern for us.  How much of our crops

2 when we do have big rains is it going to effect.

3 Q. Did you -– what is it that Apex is doing that

4 you think is going to cause a water problem?

5 A. In two of the particular sites where our

6 crops have flooded are very close to proposed windmill

7 sites.

8 Q. How are the windmills going to affect that?

9 A. The drainage.  I've been reading on the soil

10 through NC State.  I've read some because my son is

11 planning to attend NC State for agriculture.  So I've

12 been studying some of his books.

13 Q. Did you hear Dr. --

14 A. Dr. Heiniger.

15 Q. Dr. Heiniger's testimony?

16 A. Yes, I did.

17 Q. Is that what you're talking about, the same

18 issue?

19 A. That, yes.  But it was a concern of mine

20 before I heard his testimony also.

21 Q. What else would you like to say?

22 A. Just that the ones that aren't participating,

23 give us more information than what you're doing. That's

24 what we want to know from both sides.  We want
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1 information on setback.  Further would be really nice. 

2 If it's going to happen, it's going to happen.  There's

3 nothing I can do or anybody else can do to change it. 

4 But work with us so it doesn't cause a riff between our

5 agriculture family, because that's what it's doing

6 right now.  I'm surrounded.  They won't even talk to us

7 because they're afraid we'll ask about it.  You know,

8 don't put them so close.  We don't know.  You tell us

9 that -– your experts tell us that, hey, this is not

10 going to happen, that's not going to happen, but can

11 anybody guarantee it?  Can you put it in writing that

12 it's not going to happen, that we're not going to have

13 shadow flicker or the infrasound or killing all the

14 animals?  We don't know that.  Unless you can guarantee

15 it, don't tell us that's not going to happen.  Just be

16 honest, everybody.

17 Q. Is there anything else you'd like to say,

18 ma'am?

19 A. No.

20 Q. All right.  Thank you.

21 MR. WEBER:  No questions.

22 CHAIRMAN:  Any questions from the Board.

23 EXAMINATION BY THE BOARD

24 MR. MITCHENER:  Ms. White, pardon me if I

mailto:sgrahamassoc@gmail.com


90

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 understood, but from your earlier remarks, you were

2 talking about runoff.  What I heard you say was there

3 was one runoff from Weyerhaeuser property that came

4 onto your property --

5 A. Yes.

6 MR. MITCHENER:  -- and did damage?  In other

7 words, water crossed the property line from

8 Weyerhaeuser to your land; is that correct?

9 A. Yes, sir.

10 MR. MITCHENER:  And how extensive was this

11 damage?

12 A. There's still water standing in our soybeans

13 and cotton that's planted.

14 MR. MITCHENER:  So the area where it's

15 standing is, what, 100 yards by 100 yards?

16 A. It varies.  It varies.  I mean we've had a

17 little bit more rain here and there.

18 MR. MITCHENER:  But in rains past have you

19 ever had runoff from Weyerhaeuser onto your farmland?

20 A. We've had some, but not as extensive as it is

21 right now.

22 MR. MITCHENER:  But, of course, the rain last

23 week was extremely heavy.

24 A. That's right.  It may do the same thing next
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1 week or it may not do that again for two or three more

2 years.  We don't know.

3 MR. MITCHENER:  Okay, so it's not as if

4 Weyerhaeuser set up to give you a hard time; it's just

5 that the weatherman gave us all a hard time.

6 A. I think it's more God than the weatherman.

7 MR. MITCHENER:  Okay, fair.

8 A. Sorry about that.

9 MR. MITCHENER:  I just want to be sure I

10 understand.

11 A. And, you know, if we have a hurricane, yes,

12 it gets worse.  And we also have a watershed ditch that

13 runs all through our property, so that causes flooding

14 also.  Which is runoff from some of the participating

15 farms, land owners' property.  Not knowing how the

16 windmill will affect the ecosystem, that's one of my

17 concerns.  Will I get more drainage?  Is my property

18 going to flood more when they're there?  I mean, nobody

19 knows.  It's not a guarantee.

20 MR. MITCHENER:  You say that you would like

21 for Apex to talk with you more and to be straight.  Are

22 you open if they come to you with ideas of how they can

23 mitigate runoff?

24 A. That and some setbacks, sure.  I'm open to
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1 any conversation with them, with y'all, which would be

2 really nice.

3 MR. MITCHENER:  I don't have expertise in

4 this.

5 A. I don't either.

6 MR. MITCHENER:  I'm just trying to take,

7 shall we say hostility, out of the situation.  Because

8 obviously you're unhappy, I assume.

9 A. Yes.

10 MR. MITCHENER:  They may be unhappy, but

11 you're unhappy.

12 CHAIRMAN:  Any other questions from the

13 Board?  You may be excused, Ms. White.

14 A. Thank you.

15 MR. BRIAN:  Thank you, Ms. White.

16 CHAIRMAN:  Next witness.

17 MR. BRIAN:  At this time I will call Ms. Liz

18 Alons.

19 ELIZABETH ALONS

20 DIRECT EXAMINATION BY MR. BRIAN

21 Q. Good evening, ma'am.  Could you state your

22 full name for the record, please.

23 A. Liz Alons.

24 Q. And where do you live, ma'am.
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1 A. I live at 1848 Paradise Road.

2 Q. How far away from the turbines are you going

3 to be?

4 A. According to the maps, in a map they had up

5 here last night I will have four of these within one

6 mile of my home.  The closest is going to be just a

7 little over half a mile from my house.  There are going

8 to be another 23 of them within two miles of my home. 

9 So that's a total of 27 within two miles of my home on

10 all sides.  I'm going to be surrounded.

11 MR. BRIAN:  Okay.  Mr. Campen, do you need to

12 have her put on a map.  You asked the last person's

13 address be put on a map.

14 MR. WEBER:  We're just trying to speed things

15 up.

16 Q. Okay.  Do you have a map?

17 A. I do.  I have a map that I took a picture of

18 last night.  I used their distance thing, and I drew

19 the circles two miles out and one mile out.

20 Q. Where is your house on that map?

21 A. Right smack in the middle.  Right there in

22 red.

23 Q. Have you marked it that way?

24 A. I have.
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1 MR. BRIAN:  I'd like to introduce this map as

2 Exhibit Number 4.

3 CHAIRMAN:  Let it be received.

4 MR. BRIAN:  Thank you.

5 Q. All right. Ms. Alons, what would you like to

6 say about all this situation?

7 A. May I read my statement?

8 Q. You may.

9 A. We have lived on Paradise Road for 30 years. 

10 We've worked for our county.  We've helped with fund

11 raisers for local folks.  We've paid our taxes.  We've

12 always been a contributing member of the Chowan County

13 community.  For the first time in 30 years we are

14 asking for help.  In our living room we can see a cell

15 tower that's not even 200 feet tall right from our

16 living room.  There is nothing to obscure its view, no 

17 trees tall enough.  We have forests.  Weyerhaeuser, two

18 miles away and we can see a 200 foot cell tower.  In

19 our front yard we can stand there and watch the

20 fireworks that the Town of Edenton puts off.  I'm only

21 saying all this not because I object to the way a

22 turbine looks.  That is the least of my concerns.  What

23 I can't live with are the health concerns.  How at

24 night we will no longer be able to gaze at the stars,
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1 look up at a sky lit up by red lights.  It's going to

2 be pure red.  The shadow flicker is going to be a

3 nightmare all by itself.  And last, but certainly not

4 least, if we can't live with the negative effects of

5 living so close to 27 turbines it will be impossible to

6 sell our home.  No one in their right minds would

7 purchase a home or property that is closely surrounded

8 by 27 turbines.  Last night a real estate appraiser

9 said that there are no comparable industrial wind

10 turbine facilities in the United States to compare our

11 situation to.  So his opinion that this industrial

12 facility will not have a detrimental financial effect

13 on Chowan County nor on the Town of Edenton does not

14 seem reliable at all.  He even went so far as to say he

15 didn't know if he would ever willingly purchase

16 property in an area this overrun with turbines.  I have

17 no doubt what his answer really should have been.  It's

18 hard to understand how you can allow and approve for

19 these to be built in an area where there are so many

20 residential homes, where folks have been living most of

21 their lives, and have chosen to live in a quiet and

22 peaceful atmosphere.  If Apex says that their turbines

23 won't affect our property values, then hold them to it. 

24 If they won't agree then lights ought to be going off
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1 in your head telling you they know without a doubt that

2 this is going to happen.  The only ones in favor of

3 allowing our county to be a guinea pig in this tragic

4 experiment, which is what it is.  If there are no other

5 facilities in the United States this big, this is an

6 experiment.  The farmers have been blinded by the money

7 they think they will be receiving.  And those folks who

8 own land but do not even live in our county, such as

9 the Weyerhaeuser lady, they're not going to have to

10 worry about the health effects and financial burdens

11 they're inflicting on the rest of us.  It was asked

12 tonight why the farmers can't have their cake and eat

13 it too when it came to, well, if they can put a turbine

14 in and you've got the flooding, but that's okay because

15 they got their lease check.  Well, the problem is their

16 neighbors are me and others that have been here.  And

17 this last week when we had so much rain our five acres

18 was three-fourths covered in water.  What's it going to

19 be when these wind turbines that go down hundreds of

20 feet.  I don't know how big the foundation is, but it's

21 huge.  There's not going to be good runoff from that. 

22 We're going to be even more flooded than what we are

23 now with 27 of them within two miles of our house. 

24 What's going to be our solution after the turbines have
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1 been built, after Apex has collected all their tax

2 incentives and sold their leases to other companies and

3 are long gone; and we see that our families are getting

4 sick, the turbines are killing way too many bats and

5 birds, it'll be too late.  Last night they said that if

6 too many birds and bats begin to get killed that their

7 plan is to evaluate it at that time and come up with a

8 solution.  That's not a plan.  They will be gone. 

9 There will be no one to hold accountable because a fly

10 by night company they've sold the leases too certainly

11 won't have enough funds to help the families and the

12 birds and the bats.  And we're going to be raising our

13 taxes to pay to clean up the mess.

14 Are you going to trust Apex to do their due

15 diligence and submit accurate information with regards

16 to testing and everything else they've submitted, their

17 ten inch binder they gave last night.  In the initial

18 submission they didn't even list our home as a

19 residence.  We had to point out that we lived there for

20 30 years and then they added it.  I trust you will have

21 qualified experienced people who are not on the Apex

22 payroll and will take the time that's needed to check

23 every minute piece of information Apex has submitted

24 and not just take them at their word.  Checking behind
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1 them will probably eat up any additional taxes we

2 envision we're going to receive from them, but we have

3 to do our due diligence.  Not letting that lady speak

4 tonight because of seven days notice.  You guys should

5 want to know what the impact of 105 wind turbines are

6 going to have on the water.  I do being surrounded by

7 27 of them.  I don't care if they had five days, 100

8 days.  We don't have enough money.  We're not a million

9 dollar community where we can have all these attorneys

10 at our beck and call.  Surely all these attorneys would

11 be able to cross-examine a woman about how the water is

12 going to be affected by 105 wind turbines.  We do not

13 want our home to be surrounded by these industrial

14 structures.  We do not want our house to be compromised

15 as it will be.  And we don't want the value of our

16 property to decrease.  When you approved the weaker

17 ordinance you told us that you would be able to

18 increase restrictions during the judicial hearing

19 process.  Please hear our voice.  Please protect us

20 now.  And that's all I have to say.

21 MR. BRIAN:  Okay, thank you very much.  Your

22 witness.

23 MR. WEBER:  No questions.

24 CHAIRMAN:  Anybody on the Board want to ask a
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1 question?

2 DR. KEHAYES: How far did you say you were

3 away from the nearest turbine?

4 A. Just a little over half a mile.

5 DR. KEHAYES: That would be less than 3,000

6 feet by my math.  I don't see you on this list of

7 properties.

8 A. It's probably because they didn't know we

9 lived there.  Which bothers me that inaccurate

10 information is being presented in their petition.

11 Q. Can you show the map that you drew, ma'am?

12 A. (Witnesses approaches Commissioner Kehayes

13 and shows him map.  Some inaudible discussion is held.)

14 MR. MORRISON: If you're going to have

15 conversation back and forth the Court Reporter has to

16 pick it up.

17 MR. BRIAN:  Why don't you sit at the seat,

18 and you can speak into the microphone, ma'am?  Then Dr.

19 Kehayes can ask questions.

20 CHAIRMAN:  Dr. Kehayes, do you have

21 questions?

22 DR. KEHAYES:  I'm looking on these grids and

23 trying to figure out where it is.

24 A. If we put up the map that was behind me last
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1 night you can see it on there.  They might be able to

2 tell you what page it is in their petition.

3 MR. BRIAN:  Do you have that map?

4 MR. WEBER:  We're happy to do that.

5 CHAIRMAN:  Do you have the map on a

6 posterboard?

7 MR. WEBER:  Yes, we do.

8 CHAIRMAN:  Can you put that up, please.

9 MR. WEBER:  Yes.

10 (Getting map organized.)

11 MR. BRIAN:  I'm sorry, what exhibit number is

12 that?

13 MS. ROSS:  I believe it's three.

14 A. It's closest to Tower 804.

15 Q. Exhibit 3, and can you indicate -– do you

16 mind if she draws a circle on that board?

17 MR. WEBER:  Why don't we do this.  We have

18 given her a blank map, and we can have her mark it up,

19 and we can create it as an exhibit.

20 MS. ROSS:  It would be 301.  It's already

21 marked.

22 MR. BRIAN:  This is Exhibit 301?

23 CHAIRMAN:  Show the Commissioners.

24 MR. BRIAN:  Let her finish doing what she's
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1 doing.

2 CHAIRMAN:  Okay.

3 Q. Have you marked it on that map?

4 A. I have.

5 Q. Would you like to present that to the doctor?

6 CHAIRMAN:  Are you going to present it as

7 evidence?

8 MR. BRIAN:  If I'm allowed to, yes.  And I

9 think it was suggested that it be made Exhibit --

10 MR. MORRISON:  Opponent's Exhibit 5.

11 MR. BRIAN:  Exhibit 5.

12 CHAIRMAN:  Okay.  That will be received.

13 A. Is there some reason we can't use the one

14 that I marked on yesterday that has it all nicely done?

15 CLERK:  That's Number 4.

16 MR. BRIAN:  That was Number 4, so we'll use

17 both.

18 (Witness shows Exhibit 5 to Commissioner

19 Kehayes.)

20 MR. MORRISON: The Court Reporter has to pick

21 you up.

22 DR. KEHAYES: Okay.  I was just asking Ms.

23 Alons to tell me which one of these is 804.

24 (Witness points on map.)
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1 DR. KEHAYES:  There are numbers for the

2 properties here, but there's no codes to say who owns

3 what.

4 CHAIRMAN:  You're going to have to do this

5 with microphones.

6 DR. KEHAYES:  We're just locating it on the

7 map.

8 (Witness directing Dr. Kehayes on map.)

9 DR. KEHAYES:  Thank you.

10 CHAIRMAN:  Do you have any other questions

11 Dr. Kehayes?

12 DR. KEHAYES: No.

13 CHAIRMAN:  Any other questions from the

14 Board?  Ms. Alons, you may be excused.  Thank you.

15 Call your next witness.

16 MR. BRIAN:  Our next witness will be Mr. Bob

17 Kirby.

18 ROBERT M. KIRBY, AFFIRMED

19 DIRECT EXAMINATION BY MR. BRIAN

20 Q. Mr. Kirby, could you please state your name

21 for the record?

22 A. Robert Merle Kirby.

23 Q. Were do you live, sir?

24 A. I live at 236 White's Landing Road in the
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1 Town of Edenton, North Carolina.

2 Q. Are you familiar with the Timbermill windmill

3 application?

4 A. Intimately.

5 Q. Okay.  And how did you become familiar with

6 it?

7 A. About a year and a half ago I was made aware

8 of this by reading the newspaper.

9 Q. And what would you like to tell the Board

10 about it?

11 A. I have so many things, so many things.  First

12 off, Commissioners it's great seeing you all.  I'm

13 really saddened that being a resident of District One I

14 don't see any of my elected representatives up here

15 save Commissioner Nixon who represents everyone in the

16 County at large.  I know that in August when the second

17 night of the hearings my dear friend Commissioner

18 Mitchener had a medical situation and was not present,

19 and you as a group met and then Commissioner Kehayes

20 came out and made a motion based on the fact that

21 Commissioner Mitchener was not here to represent

22 District Two that the hearing be postponed, and it was

23 postponed.  The same situation existed even in a worse

24 state with this reconvened hearing with the absence of
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1 both Commissioner Smith, who has been recused, as well

2 as Commissioner Winborne.

3 Q. Why is it worse?

4 A. I have no representation.  When Commissioner

5 Mitchener was here there was still a representative

6 from District Two sitting on the Board.  There's no one

7 from District One sitting up here now to represent me. 

8 I think that's a travesty.  Mr. Brian, the attorney,

9 tried to bring that up when you reconvened and was shot

10 down.

11 Q. Excuse me, Mr. Kirby, is the project located

12 in District One?

13 A. Parts of it.

14 Q. So part of the project is actually located in

15 District One?

16 A. Yes, sir.

17 Q. All right, thank you, sir.  Keep going.

18 A. As far as additional concerns, I know that

19 you have had this four list item of things that you all

20 are supposed to be considering.  One of them is safety. 

21 I know that there was testimony when the gentleman from

22 Apex testified about the ice.  And as a matter of fact

23 John Mitchener mentioned the big ice storm that we had

24 several years ago, a couple of years ago and shoveling
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1 ice.  And I remember it very well as well.  And I just

2 would like to note, please, just doing a rough

3 approximation, one turbine has a surface area with the

4 turbine and the tower and everything else, a surface

5 area of roughly 37,000 square feet.  If it gets a

6 quarter of an inch of ice on it, and you all know that

7 when we get an ice storm around here it doesn't come

8 down vertically, it comes in as a mist and it just

9 collects and collects and collects.  When we get an ice

10 storm around here on a surface area of 37,000 square

11 feet, that's going to generate, just one quarter of an

12 inch, will generate 778 cubic feet of ice which weighs

13 48,000 pounds or 24 tons.  So you're looking at 24 tons

14 of ice up on a tower.  A quarter inch of ice, 24 tons

15 of ice up on a tower.  A hunter walks underneath, I'm

16 not going to say all 24 tons are going to come down at

17 one time, but I'll tell you something, if the man is in

18 the wrong place at the wrong time, oh, wait a minute we

19 can't call in the helicopter because they can't fly

20 around these damn things.  We're going to have to bring

21 in an ambulance.  Hopefully it can get there and get

22 the guy out and he won't die.

23 Q. Mr. Kirby, I forgot to ask you, can you give

24 us an idea of your professional background?
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1 A. Yes.  I am a construction contractor in

2 Virginia.  I'm a registered professional engineer in

3 the Commonwealth of Virginia.  I'm also a licensed

4 general contractor, highway heavy contractor, plumbing

5 contractor, HVAC contractor, gas fitting contractor,

6 electrical contractor, Class A, in the Commonwealth of

7 Virginia.  Also licensed plumbing and HVAC contractor

8 in North Carolina.

9 Q. All right, thank you.

10 A. Yes.  I also would like to, as we're

11 discussing this, I want to make sure that this body

12 kindly considers -– I was really very agitated about a

13 half hour ago when Dr. Dobbs was essentially summarily

14 dismissed because of what to me appeared to be a

15 technicality.  Now, I have been sitting through five

16 days of CUP hearings and have heard time and again,

17 that's not in the ordinance, that's not in the

18 ordinance, that's not in the ordinance.  Anytime

19 somebody wants to raise an issue it's not in the

20 ordinance, it's not in the ordinance.  Our gentlemen

21 from Apex, it's not in the ordinance, it's not in the

22 ordinance.  I will tell you something, you all

23 essentially sent Dr. Dobbs packing on a technicality

24 that is not in the ordinance.  You all voted and said,
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1 oh, well, they've got a little lawyer agreement over

2 here to the side.  Folks, that's not in the ordinance. 

3 I think that's a travesty that you sent her packing. 

4 Additionally, during the vetting process of the

5 Conditional Use Permit by your planning board one

6 member of the Planning Board was very adamant in his

7 position that Apex should be obtaining all of the

8 myriad requisite permits from the various federal and

9 state entities before submitting their plans to Chowan

10 County.  One member stood up and he was adamant.  The

11 County Attorney and the folks from Apex were equally

12 adamant that these prior approvals were not a

13 requirement of the Chowan County Zoning Ordinance.  If

14 we've heard it once we've heard it hundreds of times. 

15 The presentation proceeded and ultimately the planning

16 board voted 3 to 2 to recommend that you, our elected

17 representatives, approve the CUP application.  That's

18 why we're sitting here right now.  I am here to right

19 now submit that since ultimately the voting on this

20 issue will obviously be very stridently by the book,

21 with respect to the zoning ordinance that before you

22 all take this thing up and do your voting that you

23 caution the Applicant to very carefully consider the

24 tenets of Article 3, paragraph 3.17 of the zoning
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1 ordinance, which in essence states that a conditional

2 use permit such as the one in question is only valid

3 for a period of one year after it is issued and that

4 construction must commence within that period of time. 

5 Once you all vote, the clock starts.  They've got a

6 year to put something in the ground and if they don't

7 it's not valid any longer.

8 Q. Mr. Kirby, were you here on the first night

9 of the hearings?

10 A. I certainly was.

11 Q. Do you recall me submitting a letter to the

12 Board as part of a Motion to stay the hearing from the

13 County Attorney which stated that all the permits were

14 to be gotten before it came to this Board?

15 A. I did.  I heard it.  I remember.

16 Q. I have a copy of that letter here dated April

17 6, 2015.  I'll hand it to you.  Is that the letter from

18 the county attorney that said to have permits before it

19 came to the Board of Commissioners?

20 A. Yes, sir.

21 MR. BRIAN:  I'd like to mark that letter as

22 Opponents Exhibit Number 6.

23 CHAIRMAN:  Would you like to enter it?

24 MR. BRIAN:  What?
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1 CHAIRMAN:  Would you like to enter it as

2 evidence?

3 MR. BRIAN:  Yes.

4 CHAIRMAN:   All right.  Let it be received.

5 MR. BRIAN:  Thank you.

6 Q. The reason I brought that up, the county

7 attorney had advised the Board previously that all

8 permits would be gotten before it came to this Board;

9 is that correct?

10 A. That's what's in that letter.

11 Q. And that letter was addressed to whom?

12 A. To Kevin Howard and the Chowan County Board

13 of Commissioners by way of e-mail.

14 Q. So it was addressed to the Commissioners; is

15 that correct?

16 A. Yes, sir.

17 Q. Thank you.

18 A. Yes, sir.  So our good corporate friends at

19 Apex have got a year from when you all make your vote

20 to start moving some earth, start getting some things

21 going.  That's going to be difficult given the

22 remainder of the permits they need.  And I will tell

23 you all, if they don't, I'll be back here.  And I know

24 I only get three minutes usually standing right there
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1 at the podium, but I'll take it every time I can talk. 

2 I'm going to be talking.  You've got to do it by the

3 book, gentlemen.

4 There's been a lot of media attention in this

5 project specifically with respect to potential taxes. 

6 Now let's -– gentlemen, I know you all know this.  It's

7 all about money.  That's why these gentlemen are here. 

8 They have spent -– God I know they've spent a boat load

9 of money to bring this thing before you all.  It's all

10 about the money.  If you ever want to know what's going

11 on just follow the money.  There's been a lot of media

12 attention to this project specifically with respect to

13 the potential taxes it might bring to Chowan County.  I

14 don't know exactly what you all are thinking you might

15 be getting out of this.  I've heard figures of

16 $250,000.  I've heard figures of a half a million

17 dollars.  I think you're shooting too low.  It looks

18 like to me, based on what I'm seeing, these folks are

19 going to be putting some turbines in this county.  I

20 don't think they should be, but they're going to be

21 putting some turbines in this county.  When you get to

22 that point, because you're going to give them a

23 conditional use permit, I think one of the conditions,

24 if you do grant that conditional use permit, I don't
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1 want you to, but if you do grant that conditional use

2 permit, you need to negotiate with them at that time

3 payment in lieu of taxes so that the state cannot come

4 in and start back dooring you on giving them exemptions

5 or wind energy this or exemptions for green energy

6 that.  You need to negotiate with them a lifetime of

7 the project pilot payment in lieu of taxes, and I tell

8 you, based on what I've calculated, it should be

9 somewhere on the order of at least two million dollars

10 a year.  If you do anything less than that you're doing

11 myself, the previous three speakers, who by the way

12 were the most important speakers you heard, they're the

13 taxpayers, you're doing us a disservice.  That's

14 essentially what I have to say.

15 Q. Okay.

16 MR. BRIAN:  Your witness.

17 CROSS-EXAMINATION BY MR. CAMPEN

18 Q. Good evening, Mr. Kirby.

19 A. Good evening.

20 Q. Could you look at the map behind you and just

21 point out for the Commissioners where your residence

22 is?

23 A. It's way over there.

24 Q. I'm going to ask Ms. Ross to give you a
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1 smaller version of that.  If your property is on the

2 version she's showing you, would you mark it and put

3 your name beside it?

4 A. Nope, it's not on this one either.

5 Q. Okay.  Do you know how far away your

6 residence is to the nearest turbine?

7 A. Approximately five miles.

8 Q. We're talking about your residence, are we

9 not?

10 A. Actually I own a total of four parcels within

11 Chowan County.  We are speaking of my residence right

12 now.

13 Q. And do you farm that land or is it just a

14 residence?

15 A. It's a residence.  However my wife is an avid

16 horticulturalist.  We have flowers growing everywhere

17 on our property.  And there are these beautiful, at

18 night, bats everywhere eating up all the insects to

19 keep those flowers insect free.  We do this naturally

20 and it's wonderful.

21 Q. Do you believe your property would be harmed

22 by this project?

23 A. Potentially, yes, sir.

24 Q. Potentially?  You say potential harm that
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1 you're imagining would be different with respect to

2 your property or would it be shared by others in your

3 neighborhood and area?

4 A. I think it's different.

5 Q. Why is that?

6 A. I think it's different because not everyone

7 takes advantage of the bats like we do.  Not everyone

8 has the financial resources sunk into their property

9 that I do.  I have significant financial resources in

10 my property.  I think that makes me different.

11 Q. Tell us what particularly what the harm is

12 you're imagining may happen.  I understand you've got a

13 lot invested in your property and I appreciate that. 

14 What is the harm that you're anticipating would come to

15 your property from the project?

16 A. Well, I'll tell you something counselor, I

17 look at this project as the foot in the door.  The foot

18 gets in the door and then there's Timbermill -– excuse

19 me Apex Rocky Hock.  If this doesn't get built Apex

20 will find somewhere else to build their stuff.  If this

21 gets built, hey, this works good.  Let's build one of

22 these over here.  And pretty soon there won't be

23 anybody -– if you don't stand up for something when you

24 think something is wrong, pretty soon it's going to
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1 come right on top of you.  That's what I think.

2 Q. I want to make sure that on this map we've

3 marked -- you say you have four parcels.  Are they all

4 contiguous?

5 A. No, sir.  Three of them are contiguous and

6 one of them is in a different part of the county.  None

7 of them are on that map.

8 Q. All right, very good.  That's all, thank you,

9 sir.

10 A. Thank you, counselor.

11 MR. BRIAN:  Brief redirect.

12 REDIRECT EXAMINATION BY MR. BRIAN

13 Q. Mr. Kirby, you stated that you have a

14 horticultural interest; is that correct?

15 A. Absolutely.

16 Q. And that you rely on the bats to keep the

17 insects down because that's the natural way to do it;

18 is that correct?

19 A. Absolutely.  We don't apply pesticides.

20 Q. Were you here the other night when they

21 testified about bat kill?

22 A. I think they called it taking.

23 Q. Right.

24 A. Taking is the word.  Kill sounds too – you
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1 know where I'm coming from.  Taking is a lot more

2 sanitary.

3 Q. Is it your intention that your property will

4 be uniquely affected because the project will kill

5 bats?

6 A. Well, it might affect our ability to grow, or

7 my wife's ability -- God they're her flowers.  Heaven

8 forbid I call them mine.  It might affect her ability

9 to grow those flowers in this natural way.

10 Q. Because it will kill bats?

11 A. Because the bat population will be decreased,

12 which means the insect population will increase, which

13 means they chew up the flowers, and oh, my goodness.

14 Q. Okay, thank you.  That's all I have.  Thank

15 you.

16 A, Thank you.

17 CHAIRMAN:  Any questions from the Board?

18 EXAMINATION BY THE BOARD

19 MR. BONNER:  I notice you were asked about

20 bats and flowers.  Are you saying that bats will more

21 or less be low flying like for flowers than the height

22 of these turbines?  Am I to understand that?

23 A. No, the bats fly way up high.  The bugs are

24 up high too, mosquitos and things like that. not just

mailto:sgrahamassoc@gmail.com


116

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 mosquitos but also deleterious insects, beetles and

2 things that eat flowers,  Japanese beetles and the

3 like.  Bats fly up high, the beetles are up there

4 sometimes and that's when they get them.  The bats

5 don't fly down there where I live.  They'd be bumping

6 into us.  They're up high.  The bugs get up high.  They

7 eat the bugs and then the bugs are dead, so the bugs

8 don't come down to where my wife's growing her flowers.

9 MR. BONNER:  Thank you.

10 A. Yes, sir.

11 CHAIRMAN:  Any other questions from the

12 Board?

13 A. I'm not anti-wind.  I am pro Chowan County. 

14 You all have heard that before.  Thank you.

15 CHAIRMAN:  You may be excused.

16 MR. BRIAN:  Thank you, Mr. Kirby.

17 Are you ready for another witness or do you

18 want to take a break?

19 CHAIRMAN:  How many more witnesses do you

20 have?

21 MR. BRIAN:  One that's here tonight plus the

22 ones that couldn't make it tonight that can be here

23 tomorrow.

24 CHAIRMAN:  We're going to take a five minute
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1 break.

2 (Off the record 9:26 to 9:35)

3 CHAIRMAN:  Are you ready with your next

4 witness?

5 MR. BRIAN:  Yes.  I would like to call Ethel

6 Copeland.

7 ETHEL J. COPELAND, AFFIRMED

8 DIRECT EXAMINATION BY MR. BRIAN

9 Q. Good evening, ma'am.

10 A. Good evening.

11 Q. Would you please state your name for the

12 record?

13 A. Yes.  My name is Ethel J. Copeland.

14 Q. Where do you live, ma'am?

15 A. I live at 936 Greenhall Road, Edenton, North

16 Carolina.

17 Q. And where is Greenhall Road?

18 A. Can I show you on the map?

19 Q. Yes, please.

20 A. Our house is right here.

21 Q. I can't actually see.

22 A. I'm located right here on Greenhall Road.

23 Q. All right.  Thank you.  Where are you

24 employed, ma'am.

mailto:sgrahamassoc@gmail.com


118

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 A. I work with the Economic Improvement Center,

2 Counselor.

3 Q. Okay.  Well, what would you like to tell the

4 Board this evening.

5 A. I would like to read you my statement.

6 Q. Okay.  Go right ahead.

7 A. Okay.

8 Good evening.  We are James M. And Ethel J.

9 Copeland and reside at 936 Greenhall Road in Chowan

10 County.  We have grave concerns about these turbines

11 that will encircle our home.  One is sited just a bit

12 over a half a mile from our home and another at a mile. 

13 We are alarmed that they could indeed impact the health

14 and/or safety of our foster children and ourselves.  We

15 understand that there is concrete medical evidence that

16 infrasound can be felt miles away and that there are

17 documented cases for serious health problems to people

18 and animals have resulted when turbines are sited too

19 close to residential areas.  We are amazed that you

20 Commissioners who are charged with protecting our

21 public health and welfare would take the biased word

22 and studies of these companies without commissioning

23 independent studies to confirm that there would be no

24 adverse impact to the community due to improper siting
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1 and flawed testing.  If even one family is ultimately

2 harmed by your decision to allow this permit to go

3 forward, you will have failed in your duties and

4 responsibilities to the people who you are sworn to

5 serve.  No one can rationally conclude that the

6 placement of a 600 feet in structure wind facility

7 within a residential and farming community would not

8 lower the property value of our home and land.  We

9 believe there are percentages of the population who

10 would not buy property anywhere near a turbine

11 development.  So essentially by allowing this you have

12 effectively decreased our chances or even -- forever

13 selling our home and property if we were able to.  We

14 will receive much less than before a presence of the

15 facility.  And if this wind facility will not devalue

16 our property as the developer is on record saying, then

17 why don't they offer anyone impacted a property value

18 guarantee.  The answer is obvious.  They will devalue

19 our property.  Thank you.  James and Ethel Copeland.

20 Q. Ms. Copeland, do you believe the damage your

21 property is going to suffer is unique because of its

22 close proximity to the wind turbines?

23 A. Yes.

24 Q. Is there anything else that you would like to
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1 say to the Board tonight?

2 A. I would hope the Board would take deep

3 consideration in the value of the people of Chowan

4 County.

5 Q. Thank you very much, ma'am.  Mr. Campen's

6 witness.

7 MR. CAMPEN:  No questions.

8 A. Thank you.

9 CHAIRMAN:  One second, ma'am.  Does the Board

10 have any questions?  You may be excused.

11 MR. BRIAN:  Thank you, ma'am.

12 A. Thank you.

13 MR. BRIAN:  That's all the witnesses we have

14 that are here tonight.  We have a witness who is

15 traveling from Maryland who can be here tomorrow

16 evening.  There were two witnesses from the community

17 who were not able to come tonight, but they should be

18 able to come tomorrow, if you are inclined to have a

19 hearing tomorrow.  Or when you reschedule another time

20 we will notify everybody to be here that would like to

21 testify then as well.

22 MR. CAMPEN:  Mr. Chairman, we would like to

23 inquire about the witness tomorrow night and what she

24 or he will testify about.
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1 CHAIRMAN:  Certainly.

2 MR. BRIAN:  The witness is Dr. Dan Ervin who

3 is going to talk about the damage to the county and to

4 the adjoining property owners that will be caused by

5 the wind turbine project.  That is my understanding.

6 MR. MORRISON:  Could you tell us the

7 qualifications?

8 MR. BRIAN:  I haven't got a clue.  I have

9 never met him.

10 MR. MORRISON:  This will be an expert

11 witness?

12 MR. BRIAN:  I believe so, yes.

13 MR. MORRISON:  Is there anyone here who can

14 tell us what the area of expertise is, please?

15 MR. CAMPEN:  I can tell you that he is a

16 Professor of Finance and Economics in the Purdue School

17 of Business and teaches courses in financial management

18 and corporate finance, Dan Ervin.

19 MR. MORRISON:  Is that correct?  Is there

20 anyone in the audience who knows if that is correct.

21 MR. ROBISON:  That is correct.  He is a

22 Ph.D..  He's a Professor and he's teaching in

23 Salisbury, Maryland.

24 MR. MORRISON:  It sounds like he is qualified
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1 as an expert in economics and finance, but I'm not

2 seeing how that is relevant to what we would be doing

3 here.  Can someone -- I'm not sure of that.  I'm

4 asking.  Can someone fill us in?

5 MR. BRIAN:  I'm don't know anymore about his

6 testimony at this time.

7 Do you want to explain to them?  (To Mr.

8 Robison)

9 I don't think he knows what he is going to

10 testify to, to be honest with you.  And I don't think

11 anybody is prepared at this point to say exactly.

12 MR. CAMPEN:  It sounds to me like he is going

13 to be offered to discuss the economic impact of the

14 project.  That's not an issue in this proceeding and in

15 this ordinance.

16 MR. MORRISON:  I would agree.  All right. 

17 Thank you.

18 MR. BRIAN:  I believe it goes to the issue of

19 compatibility, and I think it also goes to the issue of

20 property value, Sections 2 and 3, subsection (i).  But

21 that's speculation on my part, because I don't know

22 exactly what he is going to testify about.

23 MR. CAMPEN:  A Professor of Economics is not

24 going to be qualified to give an opinion of value or
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1 impact on property values.

2 MR. BRIAN:  Well, we don't know exactly.

3 MR. MORRISON:  Yes, sir, that's a concern. 

4 We don't know.  All right.

5 CHAIRMAN:  (Inaudible)

6 MR. MORRISON:  Mr. Brian, since he is going

7 to be testifying tomorrow, is there a report?

8 MR. BRIAN:  Not that I know of.

9 MR. MORRISON:  Okay.  So, Members of the

10 Board, these are your options.  You had the transcript

11 read to you earlier that all counsel were advised to

12 have their witnesses available Monday, Tuesday,

13 Wednesday and then I believe it said possibly Thursday.

14 MR. BRIAN:  Mr. Morrison, since you brought

15 that up, where is that transcript.  I think it's very

16 important to read what that transcript actually says,

17 because there's a superstition which has developed

18 about what the transcript says and when you actually

19 read it, it's a very different situation.

20 MR. MORRISON:  Surely.

21 MR. BRIAN:  May I see it?  This is Exhibit --

22 MR. MORRISON:  It's not an exhibit.  It's

23 just a transcript.

24 MR. BRIAN:  We actually had one of our
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1 clients who actually filmed that night of the hearing,

2 and we have a film of what was said.  If you all would

3 like to watch the film, you can watch that too.

4 MR. MORRISON:  Does the film disagree with

5 the transcript?

6 MR. BRIAN:  I don't know.  I haven't seen the

7 film.

8 MR. MORRISON:  I see no reason not to rely on

9 the transcript.

10 MR. BRIAN:  All right.  The transcript says,

11 Mr. Kehayes said, I would prefer we start on -- this is

12 on -- starting on Line 9, Page 9 of what was to be a

13 portion of the transcript.  Dr. Kehayes, Mr. Chairman,

14 I would prefer we start on Wednesday (sic) the 27th.

15 Mr. Winborne:  What do you mean start on the

16 27th?

17 Dr. Kehayes:  That we come out of recess on

18 Tuesday, the 27th, 6:00 p.m. at the Swain Auditorium.

19 Mr. Campen:  Mr. Chairman, if I might weigh

20 in just one more moment, we can't finish this case

21 without additional time.  We need the 26th.  We need

22 four days.

23 Dr. Kehayes:  In this case I will rescind the

24 request.  26th --
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1 Mr. Campen:  26th (sic) 29th and 29th.  I

2 think it's 27th, 29th -- 26th, 27th, 29th.

3 But anyway, the transcript says 27th, 29th

4 and 29th.

5 Mr. Brian:  No objection.  We'll be here on

6 the 26th, 27th, 28th and 29th.  This is Line 23, Page

7 9.

8 Mr. Winborne:  I presume we are going to

9 start at six o'clock.

10 Dr. Kehayes:  Six o'clock Swain Auditorium.

11 Other Commissioners?

12 I'm assuming this place wouldn't be

13 available, et cetera, et cetera.

14 There was a discussion about the fact that

15 Ms. Womble would not be available.  Excuse me, that

16 Elizabeth -- I'm drawing a blank on your name, ma'am,

17 I'm, sorry.  Bryant will not be available on the 29th

18 and 30th, which is tomorrow and Friday.  And the

19 Chairman said, "Both attorneys hear that?"

20 And I said, yes, we do not object to that.

21 And the Chairman said, you do not object.

22 Mr. Campen said, I did not hear that.

23 Ms. Womble said, Ms. Elizabeth will be

24 absent.
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1 Mr. Campen said, yes, we agree to that.

2 That's Page 11, Line 7.

3 So I will set the time at 6:00 p.m. at Swain. 

4 It's be a little long, so we should go a little earlier

5 and then we start the discussion about 5:00.

6 So the transcript, it's very clear that the

7 expectation of the parties and everybody involved at

8 the close of the hearing in August was that we go the

9 26th, 27th, 28th and 29th.  In fact, it was at Mr.

10 Campen's insistence that the 29th was included in that

11 -- in that list of dates.  And we -- we notified the

12 witnesses at that time accordingly.  Later on Ms.

13 Womble sent a letter saying that you decided the 29th

14 was not going to work because the gentleman here -- I'm

15 sorry, I don't know your name, sir -- was going to be

16 out of town on business.  And we objected to trying to

17 finish things up because we had already told people the

18 29th, and they had made their plans, including Mr.

19 Ervin.  So we have a -- we had a clear and I think fair

20 expectation that we would go through to the 29th.  With

21 due respect everybody involved -- the quotations from

22 the transcript have been very selective, and that's why

23 I read no much of it.  And I want to make the point

24 that there was a specific agreement by both Timbermill
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1 and the opponents that we would go the 26th, 27th, 28th

2 and 29th, at that time.

3 So we contend that we had a legitimate

4 expectation of going the 29th.  Now if we can't go on

5 the 29th, then we would request that we go the next

6 time there's a Thursday which is the only time this

7 witness is available.  And therefore we could go next

8 week or the week after, whatever the case may be.

9 MR. CAMPEN:  If I may be heard.

10 MR. MORRISON:  All right.  Mr. Campen, do you

11 wish to respond?

12 MR. CAMPEN:  Just briefly.

13 The transcript, Page 8, Lines 12 through 14

14 there is an agreement to come back on three days.  In

15 this case the Board is being asked to reconvene to hear

16 a witness that no one knows on the opposition, counsel

17 or no one on the opposition knows what in the world he

18 is qualified to testify about or what he is going to

19 testify about.  And who knows if he will be qualified

20 to testify about anything or whether his testimony is

21 relevant.  So to bring everybody back for that seems

22 dubious, particularly in view of the agreement?

23 MR. BRIAN:  What agreement?  I'm sorry, I

24 missed the agreement.
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1 MR. CAMPEN:  Page 8, Lines 12 through 15.

2 MR. BRIAN:  Well, excuse me, Mr. Campen, I

3 appreciate what it says on Page 8, but on Page 12 you

4 said -- on Page 12 we made an agreement that said we

5 were going to be here for the 26th, 27th, 28th and

6 29th, at your request, very specifically.  Excuse me,

7 on Page 9, Page 10, Page 11, and Page 12.  So to say we

8 had an agreement on Page 8 obviously is not the case.

9 CHAIRMAN:  One second, please.  On Page 12,

10 I, the Chairman, stated when we were discussing the

11 time, It's impossible when you're sitting at a meeting

12 to put aside four or five days for seven Commissioners

13 at that time, six Commissioners.  Mr. Morrison said we

14 will recess on Monday.  Ms. Womble, on Page 12, The

15 time for Tuesday.  Okay.  So I don't have to set all

16 days.

17 Mrs. Womble:  No.

18 That's why we had our attorney, Mrs. Womble,

19 contact attorneys to try to get all these dates set

20 aside ahead of time and try to get all calendars good

21 to go.  Mr. Brian in the meeting at the Swain

22 Auditorium Monday night you stated this is your most

23 important witness that would be on Thursday; however,

24 you don't know who it is.
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1 MR. BRIAN:  I'm sorry.  I don't recall saying

2 it was my most important witness.

3  CHAIRMAN:  I remember something about being

4 in that order.

5 MR. BRIAN:  If I said that, I apologize.  I

6 did not know --

7 CHAIRMAN:  You were very concerned that night

8 that he would not be able to be here.

9 MR. BRIAN:  I was very concerned he would not

10 be able to be here, but --

11 CHAIRMAN:  But you do not know who this

12 person is?

13 MR. BRIAN:  That's correct.

14 CHAIRMAN:  I'm concerned about that, because

15 we're having to change a lot of calendars on this end

16 in order to -- who are your two witnesses tomorrow

17 night besides the one you are referring to now?

18 MR. BRIAN:  Kristy LaLonde and David

19 Merchant.  Christy LaLonde and David Merchant.

20 CHAIRMAN:  Why could they not be here

21 tonight?

22 MR. BRIAN:  I don't know.

23 MR. CAMPEN:  Are these witnesses tomorrow

24 night opponents, or are they just public witnesses who

mailto:sgrahamassoc@gmail.com


130

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 are coming to testify?

2 MR. BRIAN:  They are opponents and they are

3 members of the general public, as I understand it.

4 CHAIRMAN:  So they're not expert witnesses?

5 MR. BRIAN:  They are not expert witnesses.

6 CHAIRMAN:  Are they property owners?

7 MR. BRIAN:  I don't know.  I don't know where

8 their property is located.

9 MR. CAMPEN:  He doesn't know.  He doesn't

10 know if --

11 CHAIRMAN:  Are you going to be here tomorrow

12 night?

13 MR. BRIAN:  I cannot not be here tomorrow

14 night.

15 MR. MORRISON:  Let's establish a record on

16 this.  We might as well tend to this housekeeping.

17 You earlier announced this would be your last

18 day?

19 MR. BRIAN:  That is correct.  That's what

20 I've been told by my clients.

21 MR. MORRISON:  So if we go forward we would

22 not send any additional notices to you?

23 MR. BRIAN:  That's correct.

24 MR. MORRISON:  If we could please have the
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1 Clerk advised who we should notify.

2 MR. BRIAN:  I suppose it would be Mr. Flynn

3 and Mr. Robison.

4 MR. MORRISON:  We'll miss you, Mr. Brian.

5 MR. BRIAN:  I'll miss you too.

6 MR. MORRISON:  We've bonded, haven't we?

7 MR. BRIAN:  I think we have.  I actually do

8 want to take a moment just to say thank you to the

9 Board.  I want you to understand I the Chairman of the

10 Board of Adjustment for Durham for 14 years.  And have

11 sat through many meetings, probably well over a

12 thousand.  I -- and only in this context of a hearing

13 like this that took place today can take place.  There

14 is no court in the state that goes from nine in the

15 morning until ten o'clock at night.  In fact, court

16 usually takes two and a half hours for lunch, as I

17 recall.  That's when I was in Superior Court.  The days

18 in court are nowhere near as long as the day you put in

19 today.  In fact, the days in court generally are not as

20 long as the hours you've been putting in at night.  So

21 you all have sat through an awful lot today.  This has

22 been a marathon.  And I have sat through -- I once sat

23 through a Board of Adjustment hearing that ran from

24 8:30 in the morning until after midnight on a dog abuse
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1 case, and I know how long that day was.  And I was

2 involved as an attorney on the longest -- I think it's

3 the longest Board of Adjustment case in history.  It

4 was 14 nights long, about six hours a night on not

5 consecutive nights.  So I understand how hard it is to

6 sit up there, and I appreciate it, and my client

7 appreciates it -- clients appreciate it very much. 

8 This is a project has a great deal of -- there's a lot

9 of high emotion associated with this obviously.  But I

10 just want you to know that I appreciate how hard it is

11 for you all to sit up there.

12 MR. CAMPEN:  I echo that sentiment.

13 CHAIRMAN:  Thank you for your comments, sir.

14 DR. KEHAYES:  Mr. Chairman.

15 CHAIRMAN:  Yes, sir.

16 DR. KEHAYES:  Could I make some observations?

17 CHAIRMAN:  Yes, sir.

18 DR. KEHAYES:  Were we to resume tomorrow

19 evening, Commissioner Lawrence will not be here, and as

20 far as I know, Commissioner Winborne also will not be

21 here.  And because of your stipulation it would take a

22 week from today in order to have Dr. Dobbs give her

23 testimony.  But then in a week Commissioner Lawrence

24 would be back, and we would hope that Commissioner
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1 Winborne would be back.  So I'm hesitant to recess

2 until tomorrow given we're down to four Commissioners. 

3 And giving a week or more would give Dr. Dobbs -- if

4 you get the opportunity to get the information I think

5 you've already done it.

6 MR. BRIAN:  I've already given the

7 information to the other side on this.

8 MR. CAMPEN:  Dr. Kehayes, if I might just

9 interject here.  We are interested in concluding this

10 proceeding as fast as I believe the Board is, and if

11 the Board is willing to meet tomorrow night, we will

12 waive the provision -- stipulation.  We've got the

13 report.  We'll look at it overnight and if Ms. Dobbs 

14 can be here tomorrow night.

15 DR. KEHAYES:  Do we know that Dr. Dobbs will

16 be available?

17 MR. BRIAN:  As far as I know she is still

18 here.  She left earlier, but I believe she is still

19 here tonight.

20 CHAIRMAN:  Are you finished?

21 DR. KEHAYES:  Yes.

22 CHAIRMAN:  If you read the transcripts I

23 believe we can finish up tomorrow night.

24 DR. LAWRENCE:  I don't have a problem with
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1 that.

2 CHAIRMAN:  Okay.  Mr. Mitchener, you raised

3 your hand.

4 DR. LAWRENCE:  You're just talking about two

5 witnesses?

6 CHAIRMAN:  We're going to do --  yes.  No,

7 we're talking four witnesses.

8 DR. LAWRENCE:  No problem.

9 CHAIRMAN:  Mr. Mitchener?

10 MR. MITCHENER:  I can be here.

11 CHAIRMAN:  Dr. Kehayes, the reason I ask is

12 because I'm almost sure there will be somebody else who

13 won't be able to make it to the next meeting.  I don't

14 want to prolong this thing anymore.  We need to move

15 forward.

16 DR. KEHAYES:  Well, I agree.  Since the

17 proponent counsel agrees to waive the stipulation and

18 we can have Dr. Dobbs present tomorrow night that

19 satisfies me that we will get all the witnesses and

20 give both sides a fair hearing.  So I would agree we

21 meet tomorrow evening.  Recess until five o'clock, six

22 o'clock.

23 CHAIRMAN:  I do not get off work until 7:00

24 o'clock tomorrow night.  So I can be here at 7:15.  I
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1 may be here in work clothes, but I can be here at 7:15.

2 DR. KEHAYES:  We will recess until 7:15

3 tomorrow night.  That will be my suggestion.

4 CHAIRMAN:  I just want to make sure before we

5 leave here.  We are saying that Dr. Dobbs, once you

6 read the paper -- are you agreeing now that that will

7 be acceptable?

8 MR. CAMPEN:  Yes.

9 CHAIRMAN:  Are you acceptable tonight to have

10 her as a witness?

11 MR. CAMPEN:  Not tonight.  We haven't read

12 the report.

13 CHAIRMAN:  Okay.  I'm just trying.

14 MR. CAMPEN:  Good try.

15 MR. MORRISON:  Nice thought.

16 CHAIRMAN:  Okay.  Court reporters, can you be

17 here?  Okay.  We're going to recess until tomorrow

18 night at 7:15, in the Public Safety Center.  Thank you

19 very much.

20 MR. MORRISON:  Wait a minute.  Counsel, and

21 members of the public and the opposition, it is going

22 to be very unlikely, absent the most extraordinary

23 circumstance, that if a witness is not available

24 tomorrow night that it will be continued again to allow
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1 a witness to appear.  So please make every effort to

2 have your witnesses here.  Is that a fair statement, to

3 the Board.

4 DR. KEHAYES:  For this board member it is.

5 MR. MORRISON:  Okay.  All right.  Well, it's

6 your world; I just live in it.

7 DR. KEHAYES:  And I say to myself, what a

8 wonderful world.

9 DR. LAWRENCE:  Will all the witnesses be here

10 tomorrow?  Because if they're not all going to be here

11 tomorrow then we just as well continue it now.

12 CHAIRMAN:  Dr. Dobbs can be here tomorrow,

13 correct?

14 MR. BRIAN:  Tomorrow would be fine.

15 CHAIRMAN:  We will not do it tonight.  Make

16 sure to have everyone here.  Thank you.  The meeting is

17 tomorrow night.

18 (Off the record 10:02 p.m.)

19

20

21

22

23

24
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1 CHAIRMAN:  CUP Hearing 16-02 is back in

2 session at this time.  I would like for everybody to

3 check their microphones.

4 (Check of microphones)

5 CHAIRMAN:  At this time would the Opposition

6 bring their next witness.

7 MR. FLYNN:  May I make a statement.

8 CHAIRMAN:  Pardon?

9 MR. FLYNN:  May I make statement?

10 CHAIRMAN:  Sure.

11 OPENING STATEMENT BY MR. FLYNN

12 I am Renewable Energy Reform, Inc..  First of

13 all, I'm Patrick Flynn; I'm representing myself, on

14 behalf of the Opposition, and I am Renewable Energy,

15 Inc.

16 MR. WEBER:  I have a question.  I'm sorry. 

17 What is this a statement of?  I'm sorry.

18 MR. FLYNN:  A statement just to give a little

19 background of our experts and about why this has

20 happened and I'm up here.

21 UNIDENTIFIED:  You need to talk into your

22 mic.

23 MR. FLYNN:  I'm going to explain why this has 

24 happened, why I'm up here and introduce the witnesses.
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1 MR. MORRISON:  All right, sir.  This is not

2 testimony?

3 MR. FLYNN:  No, sir.

4 MR. MORRISON:  If you want to explain what

5 you are getting ready to do, that would be appropriate.

6 MR. FLYNN:  I can share with you here.

7 MR. MITCHENER:  So are you saying Mr. Brian

8 is not going to be here tonight at all?

9 MR. FLYNN:  No.  That's part of what the

10 statement will explain, what is happening.

11 MR. WEBER:  Well, it it's not evidence I have

12 no problem with him telling the Commissioners what's

13 going on.

14 MR. MORRISON:  All right, sir.

15 MR. FLYNN:  We have been represented by Bill

16 Brian and Morning Star, along with his assistant, Megan

17 Gemunder through the proceedings of this hearing to

18 date.  As our last witnesses are heard in the rebuttal

19 phase we decided to conserve our assets by dispensing

20 with counsel.  It is our intention to provide evidence

21 that will change any Commissioner's mind who may still

22 have a preconceived opinion in favor of this project. 

23 Our witnesses are all experts who volunteered their

24 expertise and time, because they firmly believe that

mailto:sgrahamassoc@gmail.com


5

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 the Timbermill project will be harmful to the citizens

2 of this county.  They will speak for themselves and not

3 be led by me or any attorney.  I believe you will find

4 their testimony scholarly, vetted and informative.  And

5 I hope that you will have retained enough open

6 mindedness that the facts they present will sway any

7 preconceived opinions.

8 We would like to start with Dr. Pam Dobbs who

9 will speak on the environmental impacts of the grid

10 scale wind turbines.  She has already been accepted by

11 the Board as an expert.  Do you need her resume, for

12 the record?

13 MR. MORRISON:  Yes, please.

14 MR. WEBER:  I think we already have that.

15 MR. MORRISON:  I believe she did not testify,

16 sir, because of a contractual arrangement between

17 counsel.  That has been waived; is that correct, sir?

18 MR. WEBER:  Yes, we waive that, and we are

19 allowing her to testify.

20 MR. MORRISON:  I think the motion was that

21 her testimony at that time was stricken for that

22 reason, so if you would, let's begin from the

23 beginning.  And as courts sometimes do, I will assist

24 you to a very limited extent.  I'm not allowed to
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1 represent you, but I'll get you started.

2 This witness has been sworn, is that correct,

3 Madam Clerk?

4 CLERK:  Yes, sir.

5 PAMELA DOBBS, Ph.D.

6 DIRECT EXAMINATION

7 PRELIMINARY EXAMINATION BY MR. MORRISON:

8 Q. Would you give us your name, please, ma'am?

9 A. Yes.  Pamela Crowson Dobbs.

10 Q. And where do you live, Ms. Dobbs?

11 A. I live at 196 Dobbs Drive in Montross, West

12 Virginia.

13 Q. And what is your educational background,

14 please?

15 A. I have a bachelor's degree in geology from

16 the College of William and Mary.  I have a doctoral

17 degree in marine geology from the Virginia Institute of

18 Marine Science, which is the School of Marine Science

19 for the College of William and Mary.

20 Q. How are you currently employed?

21 A. Currently I am a consultant in hydrogeology.

22 Q. For whom?

23 A. Sir?

24 Q. Are you freelance, do you work for yourself,
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1 or do you work for a company?

2 A. Just myself.

3 Q. Do you have a company name?

4 A. No, I do not.

5 Q. All right.  Don't tell me the content, but

6 tell me the topic matter about which you will be

7 testifying tonight and would desire to render an

8 opinion, if you would.

9 A. I'll be testifying to information I have on

10 the hydrogeology of Chowan County and the surrounding

11 area, specifically where the proposed wind project is

12 located and specifically how it pertains to the

13 requirements of the Chowan County Zoning Ordinance.

14 MR. MORRISON:  All right.  I am -- she is not

15 being tendered as an expert by me.  I think that's as

16 far as I can go just in regard to efficiency and

17 courtesy.

18 MR. WEBER:  May I -- I may be able to help

19 things a little bit.

20 As far as a hydrogeologist, we have no

21 objection to her being admitted as an expert witness.

22 MR. MORRISON:  All right.  On other topics

23 you may or may not have an objection, I understand.

24 MR. WEBER:  Yes, sir.
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1 MR. MORRISON:  All right.

2 Help us a little bit, Doctor, what is the

3 field of hydrogeology?

4 A. Hydrogeology concerns the inner relationships

5 of surface water and groundwater to geological

6 materials.

7 MR. MORRISON:  Okay.  All right.  I assume

8 the opponents are offering her as an expert in the

9 field of hydrogeology; is that correct?

10 MR. FLYNN:  Yes, sir, I thought that was

11 established.

12 MR. MORRISON:  And we have a stipulation that

13 she is such?

14 MR. WEBER:  That's correct.  We have no

15 objection.

16 MR. MORRISON:  All right.  So, Commissioners,

17 by consent of the parties, this is an expert in the

18 field of hydrogeology.  She may render opinions in that

19 field.

20 MR. FLYNN:  Could you give us -- do we need

21 to pass out your document?

22 A. I think it was discussed last night that I do

23 have a report.  I also have a narrative for a

24 presentation that I --
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1 MR. FLYNN:  You've got the narrative, that's

2 fine.

3 A. I'm sorry?

4 MR. FLYNN:  Does everyone have a copy of the

5 narrative?  No.

6 MR. MORRISON:  If you are going to hand out a

7 document, you'll need to show it to the counsel for the

8 applicant and they may or may not have an objection to

9 it.

10 MR. FLYNN:  May we pass this out?

11 MR. MORRISON:  Not until they see it first.

12 MR. FLYNN:  This is the document you received

13 last night.

14 MR. WEBER:  We did not get this document last

15 night.  We have a different document that we received

16 last night.

17 A. This is the narrative to my presentation

18 tonight.  The document last night was my report.

19 MR. MORRISON:  The report, the infamous

20 report, yes.  So this is simply a narrative, as I

21 recall, to go along with your slide presentation?

22 A. Yes.

23 MR. MORRISON:  And it is not a report; it's

24 just to assist people in following your presentation?
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1 A. That's correct.

2 MR. WEBER:  Well, I would object to the

3 Commissioners having this at this point.  Certainly it

4 has things that I believe are outside of Dr. Dobbs'

5 expertise.

6 MR. MORRISON:  All right.  Well, let's --

7 MR. WEBER:  Maybe she can connect the dots

8 with the PowerPoint and then we can talk about that.

9 MR. MORRISON:  Specifically for the record,

10 what do you think it would be that is outside her

11 expertise?

12 MR. WEBER:  Well, if this tracks the report,

13 there is testimony regarding the building of roads, of

14 national defense issues, of other items that are

15 outside hydrogeology, civil engineering, those sorts of

16 things.  And so I think we agreed last night that the

17 report would come into evidence, but we haven't seen

18 the PowerPoint, and this is the first time I have seen

19 this narrative.  And so I'm not necessarily objecting

20 ultimately to it coming in, but I don't -- I don't

21 think it would be appropriate to give to the Commission

22 at this point.

23 MR. MORRISON:  So, Mr. Chairman, it would be

24 my recommendation to the Board we enter the doctor's
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1 presentation, which I understand consists of some

2 slides; is that correct, Doctor?

3 A. That's correct.

4 MR. MORRISON:  Then if there are objections

5 we will deal with them at that time, but then we would

6 make a decision clearly based on those objections and

7 the rulings whether the narrative should also be

8 admitted into evidence.

9 MR. WEBER:  I'm sorry, I just -- being with

10 these landowners and a member of an association at the

11 table, I don't know necessarily the rules on the

12 practice of law, but I don't want to be in a situation

13 where they are at risk.  So I don't know if we should

14 talk --

15 MR. MORRISON:  I will advise the Board on

16 that.  Thank you.

17 Members of the Board, you know ad nauseam

18 this is a quasi-judicial proceeding.  It is a legal

19 proceeding, not a political proceeding, not a

20 legislative proceeding.  Accordingly, anyone has a

21 right to represent themselves.  As I recall, sir, you

22 are an adjacent property owner; is that right?

23 MR. FLYNN:  Yes, sir.

24 MR. MORRISON:  He can represent himself to
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1 the fullest extent as if he had an attorney.  If you

2 are not an adjacent property owner, if you're not an

3 aggrieved person, if you're not representing yourself,

4 that would be the unauthorized practice of law.  This

5 frequently arises in quasi-judicial proceedings when an

6 engineer or a surveyor begins to conduct a case or

7 consulting.  There have been rulings on this.  Now, I

8 believe counsel's objection is not so much to what this

9 gentleman is getting ready to do because he is an

10 adjacent property owner.

11 MR. WEBER:  I have no objection to Mr. Flynn

12 at all.  And I'm not -- I don't have any objection at

13 all right now.  I just -- I want the Board and folks

14 who don't know otherwise.

15 MR. MORRISON:  So please understand unless

16 you are an aggrieved party with special damages as

17 defined in the law, you're not going to go out to

18 testify or to take part in a presentation.  Okay. 

19 Let's go forward.

20 CHAIRMAN:  I think it may take a couple

21 seconds.

22 (Powering up PowerPoint)

23 MR. WEBER:  And when I was talking about

24 national defense in the reports, there was a section
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1 entitled This Project Could Negatively Impact National

2 Defense.  I think that's outside the testimony.

3 MR. MORRISON:  All right.  Let's see where it

4 goes.

5 A. The Chowan County Zoning Ordinance does refer

6 to the areas of concern as being ones that are supposed

7 to be protected.  And these include water quality,

8 conservation of fragile environments, wetlands. 

9 Basically I wanted to show what these areas of concern

10 are in Chowan County.  This map was produced by the

11 Sentinel Landscape Partnership.  And they are comprised

12 of the U.S. Department of Defense, the U.S. Department

13 of Agriculture, and the U.S. Department of the

14 Interior.  In July of 2016, the Sentinel program

15 designated 33 counties in North Carolina as being ones

16 that should be protected with regard to their rural

17 character and open character.

18 MR. MORRISON:  Excuse me, ma'am.  What is

19 Sentinel?  What kind of an organization is that?

20 A. This is comprised of the U.S. Department of

21 Defense, the U.S. Department of Agriculture, and the

22 U.S. Department of the Interior.  It's a program that

23 they developed in order to protect natural resources

24 and to provide protection for areas where they have
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1 military interests.

2 MR. MORRISON:  All right.  So this document

3 you're showing us now has been produced by the United

4 States Government?

5 A. That's correct.

6 MR. MORRISON:  There is no single entity

7 called Sentinel.  It's just a compilation of government

8 agencies that produced this?

9 A. Yes.

10 MR. MORRISON;  Thank you.

11 A. So basically there are -- I have outlined

12 Chowan County in red, so that you can see that that is

13 part of the designated area that they feel is important

14 to maintain the rural character and to conserve the

15 habitat and natural resources within the area.  And

16 they state that they feel it was something that needs

17 protection also because it is a vital area for military

18 testing and missions.

19 MR. WEBER:  Objection.  This has nothing to

20 do with hydrogeology.

21 A. I'm establishing that these are areas of

22 concern as far as the -- as far as they are identified

23 and that they are pertinent to the areas of concern in

24 the Chowan County Zoning Ordinance as areas that should
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1 be protected.  And I'm trying to show that these areas

2 of natural habitat are very important for protection

3 with regard to those identified for Chowan County.

4 MR. WEBER:  Same objection.

5 MR. MORRISON:  Well, she's not offering an

6 opinion.  She's making reference to a document.  So my

7 recommendation is that your objection be overruled.

8 CHAIRMAN:  Overruled.

9 A. This is a map that was produced in the Chowan

10 County-Edenton Core Land Use Plan.  And it was provided

11 because they wanted to show suitability of land areas

12 with regard to satisfying the Chowan County Zoning

13 Ordinance, Subchapter 7B.0702(C)(5).  Basically you can

14 see this is the area that does contain the proposed

15 wind facility project area.  You'll notice that the

16 dark green area is considered low suitability for any

17 type of development.  The lighter green area is

18 considered low suitability but not as poor suitability,

19 of course, as the dark green area.  The criteria they

20 used for establishing these different areas included

21 natural systems and water quality and conservation of

22 fragile environments, such as wetlands.  The area that

23 is dark green is approximately where Bear Swamp is

24 located.  This is -- Chowan County Core Plan, Core Land
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1 Use Land, is really identifying these areas as critical

2 areas as well in that they had low suitability for any

3 type of development.

4 I didn't have a map other than what was

5 presented by Apex in their application to Chowan County

6 for the wind facility.  I was able to use their map to

7 determine the locations of the new access roads that

8 they provided and the locations of the turbines they

9 provided.  So the red dots are showing where the

10 turbines are proposed.  The red lines are showing where

11 the new access roads are to be located.

12 The map here is provided by the North

13 Carolina Department of Environmental Quality.  The

14 Natural Heritage Program is part of the North Carolina

15 DEQ.  It provides areas showing where they feel that it

16 is important areas of Chowan County.  So, for instance,

17 the tan areas, all the tan areas that you see, are ones

18 that include significant wildlife and biodiversity

19 habitat and also includes wetlands areas.  The wetlands

20 areas are also shown as the tan areas, so it's

21 difficult to distinguish those.  But wetlands are

22 considered to be part of significant wildlife and

23 biodiversity habitat.  Also they have a programmatic

24 priority concerning working forestland shown in green. 
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1 And, in fact, this whole area includes those forests,

2 as well as the significant wildlife and biodiversity

3 habitat.  It's important for these significant wildlife

4 and biodiversity habitat areas to maintain their

5 integrity and not to have --

6 MR. WEBER:  I'm going to object.  I'm sorry,

7 I've tried to give some latitude, but we're talking

8 about wildlife habitat.

9 MR. MORRISON:  Yes, I understand.  That is

10 not within the field of hydrogeology, is it, Doctor? 

11 Hydrogeology deals with the earth, not with wildlife.

12 A. Well, it deals with the earth and the

13 wetlands, the surface waters, and that's what I'm

14 pointing out, is that the wetlands are a part of this

15 earth.

16 MR. MORRISON:  You can make a statement about

17 the wetlands existing, but I think the objection should

18 be sustained beyond that.

19 A. Okay.

20 MR. FLYNN:  Can I say something?

21 MR. MORRISON:  Yes, sir.

22 MR. FLYNN:  Was this -- were these areas

23 produced by the Government or by you?

24 A. These areas are designated by the National
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1 Heritage Program, which is part of the State DEQ.

2 MR. FLYNN:  So this would be -- I think this

3 should be acceptable as -- she's just identifying these

4 areas.

5 MR. MORRISON:  She's identified them.  I just

6 don't want her talking about, over objection, about

7 wildlife.  She's not a wildlife expert.  Okay.  You may

8 proceed, Doctor.  Thank you.

9 A. Also, as I was pointing out, these are -- the

10 forested areas, they have a big impact on the surface

11 water because they increase ground water recharge. 

12 They also decrease so-called runoff.  So in these areas

13 when you have development, such as you can see here

14 proposed to be within the areas that have delicate

15 water resources, those are areas that should not be

16 developed in order to protect the groundwater

17 resources.

18 The forest functions include intercepting the

19 -- intercepts the precipitation so that it will fall

20 gently to the ground surface.  And that way it can

21 penetrate the ground and recharge groundwater.  It also

22 avoids having the precipitation fall to the ground as

23 the raindrops actually causes erosion and goes away

24 from the ground surface as stormwater discharge.  So
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1 the forest functions are definitely related to the

2 groundwater I am discussing because they do allow -- or

3 they promote groundwater recharge, and they reduce

4 surface runoff.

5 This shows a diagram of industrial

6 development.  In this case this represents discharge so

7 that this is increased discharge in areas where there

8 is industrial development and urban activity. 

9 Agricultural activities produce less of that stormwater

10 discharge.  Forested areas produce the least amount. 

11 So the significant wildlife habitat and the working

12 forest that were produced in that map by the State.

13 MR. MORRISON:  Excuse me, Doctor, for the

14 education of the Commissioners, this chart is making a

15 generalized scientific principle.  It's not specific to

16 this site; is that correct?

17 A. Well, that's what I'm doing, yes.

18 MR. MORRISON:  Who prepared this chart?

19 A. This chart was prepared by waterontheweb.org. 

20 It's similar to many, many charts.

21 MR. MORRISON:  Who is waterontheweb.org?

22 A. They provide -- if you look it up, they

23 provide a lot of information on stormwater drainage and

24 wetlands.
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1  MR. MORRISON:  I'm not objecting to what

2 you're doing.  I'm just trying to clarify it.  This

3 chart was not done as a result of a specific study at

4 the Apex proposed project, am I correct?

5 A. That's correct.  It's common knowledge --

6 MR. MORRISON:  That's fine.  I understand.

7 A. The point is, there are a many charts that

8 are a lot more complicated than this that I could have

9 used, and, in fact, in many types of watershed analysis

10 we use the different types of land surface to calculate

11 the amount of stormwater runoff in different areas.  In

12 the case of Apex we could not have the erosion control

13 plan for all the construction that they are going to

14 have.  They have stated that their roads will be 36

15 feet wide, but we don't have any information about the

16 actual width of the area that they use and the fill

17 material beneath it.  When I worked with the Virginia

18 Department of Transportation, I also designed roads,

19 and I inspected roads during construction.  It's

20 important for any area to have an appropriate subgrade

21 material, which means the soils on which these roads

22 are built.  And we actually -- I was in charge of a

23 drill crew that would collect the samples of the soil

24 and have them tested in our lab to see what their
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1 properties are to see if it was good enough subgrade

2 material for those roads to be constructed or if they

3 had to have a certain amount of fill, and generally

4 they do.  Fill material is placed in two foot widths

5 and they're compacted, and they have to have slopes

6 away from the road that are less than 45 degrees.  So

7 if they have approximately four feet of fill material,

8 which is about the least amount that's normally found

9 in other wind turbine locations because of the heavy

10 equipment that needs to be used, then that slope can

11 significantly increase the width of the roadway, and

12 this increases the amount of stormwater discharge.

13 The watersheds in Chowan County include the

14 Pasquotank watershed shown in the purple, the lilac

15 color.  The Chowan River watershed is shown in tan. 

16 This, again, was taken from maps provided by the -- in

17 the Chowan County Core Land Use Plan.

18 Bear Swamp, which is the area where we have a

19 lot of the wetlands drains to the Pasquotank River.  I

20 think the overall watershed, it flows to -- it contains

21 the headwater areas for Goodwin Creek in the north and

22 for Bethel Creek in the southeast.  There are headwater

23 areas to Pollock Swamp that run to the Chowan River

24 watershed.
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1 There are also many ditches as has been

2 discussed by a previous expert witness in agronomy. 

3 The blue lines on the map show where these ditched

4 areas are located.  The ditched areas are also taking -

5 - they are intercepting the groundwater because in this

6 area groundwater is very close to the surface.  And I

7 think the agronomist pointed out that that is necessary

8 so that there wouldn't be too much moisture for the

9 prime farmland that has been developed here.  However,

10 it is intercepting the groundwater.  In fact, what they

11 have started doing is providing managed controlled

12 ditches, such as these weirs or damned areas that they

13 can move those slats up and down with respect to how

14 high the water table is.  And this can control how much

15 water is running off into the headwater streams that go

16 into the overall Pasquotank or Chowan River watersheds.

17 The surficial aquifer in Chowan County flows

18 through sediments that were formed by previous sea

19 level rises in this area and the Coastal Plain.  I

20 mentioned last night that when I was at the Virginia

21 Institute of Marine Science part of my dissertation

22 study area was in Chowan County, and I actually used

23 the information to show that the modern environments

24 could be seen in ancient environments in the -- in the
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1 sediments in the Coastal Plain.  And that they

2 basically had a coarse upward sequence of sediments. 

3 So you find the coarse basal deposits, and then it

4 climbs upward, and this would be during a rise in sea

5 level.  As the coastline recedes forward the coarser

6 deposits remain.  And then in time the finer sediments

7 fill in, similar to what they are doing today in the

8 Chesapeake Bay or in the Albemarle Sound.

9 The water flows laterally through these

10 coarser deposits and interconnects with the coarser

11 deposits in the next lower terrace.  So for instance in

12 Chowan County along Sandy Ridge Road up near Tyner, you

13 have what we may refer to as an ancient shoreline

14 called the Suffolk Scarp.  This is an area that can be

15 followed all the way up to the Dismal Swamp.  When I

16 was working on my dissertation I was able to make

17 drillings in the Suffolk Scarp to show that the water

18 was indeed flowing laterally from those other terraces

19 into the lower terraces.  The groundwater recharge

20 comes then laterally as well as from precipitation in

21 the area.  So you have surface recharge of the

22 groundwater directly down from the precipitation, but

23 you also have lateral recharge.  Now this is important

24 because when we have too much development in higher

mailto:sgrahamassoc@gmail.com


24

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 areas, it can take away the amount of water that we

2 have in the lower areas or the watershed basins.

3 Where we have recharge of this water, of the

4 lateral recharge, these are areas where the hydraulic

5 gradient builds up so that you have an accumulation of

6 water that is literally pushing that water laterally. 

7 So it's not simply a matter of the water that's in

8 there kind of just flows along.  It is actually a

9 hydraulic force that is pushing that water.  And when

10 we have a decrease in the groundwater recharge, that

11 means that force is lower and that we have less

12 groundwater and more surface runoff to the streams

13 that's causing a decrease in our groundwater.

14 This is a fairly complicated map, but it

15 shows basically that the -- this is the surficial

16 aquifer and then you have other aquifers that I have

17 represented here with the different colors in the areas

18 lower where the surficial aquifer is located.  These

19 are all sediments that forms basically a web shape and

20 goes all the way to the Piedmont area.  So these lower

21 aquifers are actually we see them recharge from areas

22 as far west as the Piedmont areas.  They are also

23 receiving some recharge from the overlying aquifers. 

24 So it makes sense that the surficial aquifer is
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1 providing a small amount of recharge to the next lower

2 aquifer, which in this case in Chowan County is the

3 Yorktown Aquifer.  And there also is some flow downward

4 to the successively lower aquifers.  Some of these

5 aquifers are actually under an artesian influence

6 because they have what's referred to as confining beds. 

7 They would have a clay type material above and below

8 each one of these aquifers so that the water is

9 relatively confined to that space.  It doesn't mean

10 that there's no -- and that all of the water

11 (inaudible) downward, there is, but it's very, very

12 slow, so most of the water is moving in this direction.

13 Chowan County has webs that extend downward

14 into the Castle Hayne Aquifer.  They are also partially

15 within the Yorktown Aquifer.  The Yorktown Aquifer is

16 generally separated from a surficial aquifer, but in

17 some places it is -- there's a pre-interconnection.  It

18 just depends on what those local deposits are and

19 whether there are clay type materials to separate it. 

20 This is important because there has been a lot of

21 development in the Union Camp Paper Company in

22 Franklin, Virginia, and it has been documented that the

23 use of the water in that area has actually decreased in

24 that hydraulic head in certain aquifers below.  So
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1 that, for instance, the Cape Fear Aquifer cannot be

2 used because so much salt has intruded because of the

3 drop in the hydraulic head.  This is the importance of

4 groundwater recharge.  It's in this area not just so

5 that we have enough groundwater but also it is about

6 the hydraulic head which is keeping pressure against

7 saltwater intrusion.

8 The map that -- this map is presented in the

9 Apex application.  It shows that -- I did not find

10 anywhere the actual mileage of roads or of trenches

11 that were proposed for the project, but I used their

12 scale -- their scale in order to determine that there

13 were approximately 12.7 miles of new access roads, and

14 these are shown as the yellow lines.  And the 20.8

15 miles of trenches for the electrical cables or

16 collection lines that they were referring to, and these

17 are the red lines that are shown.  I was explaining

18 that because we don't have their erosion and sediment

19 control plans that would have provided you the

20 specifics of how much area that is actually going to be

21 taken by these roads.  If it were 12.7 miles and roads

22 that are 36 feet wide it would be approximately 55

23 acres for the access roads.  If they are wider than

24 that, the acreage goes up considerably.  Keeping in
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1 mind also that they said there would be improved roads,

2 several response lanes, if there is going to be fill

3 material and how much that will be.  These are creating

4 less permeable surfaces and will cause an increase in

5 stormwater runoff and less groundwater recharge.  And

6 that's why it's very important for the Board to be able

7 to see the erosion and sediment control plan so that

8 you are informed about exactly the amount of land that

9 is going to be having an increased amount of stormwater

10 runoff and less area where there would be groundwater

11 recharge.

12 Where the trenches are constructed there is

13 compaction.  It's very common for there to be surface

14 depressions where these trenches are located.  There is

15 also compaction of the ground beneath where the cable

16 would be placed.  Usually there is some type of bedding 

17 material under a pipe or a cable is placed (inaudible)

18 and might not use the bedding material.

19 But what typically happens with pipes or any

20 type of structured soil material is that it creates an

21 area where the water is actually flowing around the

22 pipe and creates cavities because it takes that --

23 takes the sediment away from whatever structure that

24 is.  They also can put these bedding materials under
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1 here such as gravel, which I would assume typically

2 where there are gravels located with these pipes.  It

3 serves to carry that water away.  This is the

4 groundwater runoff that would be effectively moved

5 through the ground faster.  It would be moving toward

6 the same areas where the ditches are located now, which

7 is taking groundwater away and putting it into the

8 streams.  This is affecting the use of the groundwater

9 in Chowan County.  The Public Water Supply Plan

10 provided by Chowan County showed that approximately 44

11 percent of the groundwater is currently being used and

12 that this goes up to 76 percent by 2060.  So these are

13 considerations that there is going to be a greater

14 demand on the groundwater in this area anyway, and the

15 groundwater is very important to be conserved in this

16 area.

17 I didn't point out the photograph.  This is a

18 typical photograph -- obviously this is not in Chowan

19 County, but this is what can happen.  It shows that the

20 movement with the water along the bottom of the pipe

21 creates a cavity and is carrying that groundwater.

22 We don't have from the Apex application

23 exactly what type of foundations they're going to be

24 using for the towers.  Typical ones may extend down as
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1 anchors approximately 30 to 50 feet deep in a 24 foot

2 diameter circle and have a concrete base at the top of

3 that structure.  Other ones may have excavation of the

4 area and actually have a concrete ring, an annular ring

5 around the outside of that excavation.  The ones that

6 are being used in the Amazon Wind Facility -- I got

7 this photo from one of their publications -- is a --

8 MR. WEBER:  I have to object.  This is not

9 Amazon.

10 A. Well, actually, it was from a newsletter.

11 MR. WEBER:  This project in Chowan County is 

12 not the Amazon Wind Farm.

13 MR. MORRISON:  Your objection would be that

14 it is, amongst other things, hearsay, the document.

15 Did you prepare this document, Doctor, what

16 we're looking at now?

17 A. I prepared the PowerPoint.

18 MR. MORRISON:  Yes, ma'am.  The document that

19 is on the screen, did you prepare that?

20 A. This -- the photo?

21 MR. MORRISON:  Yes, ma'am.

22 A. I did not take the photo.

23 MR. MORRISON:  All right.  The nature of your

24 objection, sir?
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1 MR. WEBER:  Well, this is not relevant to

2 this case being if that's the Amazon Wind Farm in

3 either Pasquotank or Perquimans County, and obviously

4 the photograph is hearsay.

5 MR. MORRISON:  I think the objection should

6 be sustained.  The basis of the objection,

7 Commissioners, is this witness is testifying -- she is

8 making representations with a photograph that she did

9 not take.  Therefore, that photograph is not subject --

10 can't be authenticated.  We don't know under what

11 circumstances, where it is and so forth.  Is that the

12 nature of your objection, sir?

13 MR. WEBER:  As well as others, yes.

14 MR. FLYNN:  Could this be understood as a

15 teaching principle, as a general knowledge description

16 of what happens typically, regardless of the specific

17 location?

18 MR. MORRISON:  Is it your testimony, Doctor,

19 this is a wind turbine foundation that we're looking at

20 here?

21 A. Yes.

22 MR. MORRISON:  Can you further testify -- how

23 do you know this is what Apex will be doing?

24 A. This is a -- I'm saying that Apex did not
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1 tell you what they're doing, and I'm trying to inform

2 what does happen so that the County Commissioners can

3 know what might happen, because they haven't been told.

4 MR. WEBER:  I'll withdraw my objection.

5 MR. MORRISON:  All right.  So the

6 Commissioners understand that you are not looking at a

7 representation of what Apex is necessarily going to do,

8 okay?  And I have another concern.  Help me, Doctor. 

9 I'm not arguing, I'm trying to understand.  You're

10 making a very impressive, learned presentation, but it

11 is also very technical and requires a very scientific

12 educated mind, in my way of thinking.  Isn't this what

13 the North Carolina Division of Environmental Quality

14 will do?  Don't they review all these kind of things

15 before they will give a permit to Apex?

16 A. They do have a -- what's called an NPDES

17 permit for runoff, stormwater runoff.

18 MR. MORRISON:  Well, also don't they have to

19 give permits -- are you familiar with the permitting

20 process for a wind turbine facility in North Carolina,

21 the state statutes, are you familiar with those?

22 A. Yes, I have read them.

23 MR. MORRISON:  Well, aren't these concerns

24 addressed by the State more so than by statute?  I'm
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1 asking, I'm not arguing.

2 A. They required counties in the sense that the

3 County Zoning Ordinance does require that the Erosion

4 and Sediment Control Plan be provided to the

5 Commissioners for their review for their review prior

6 to allowing a permit for a conditional use.

7 MR. MORRISON:  That's a building permit, is

8 it not?

9 A. All I'm saying is simply the Chowan County

10 Ordinance is what I read.

11 MR. MORRISON:  It's not there for

12 construction of wind turbines, is it?  It's the County

13 Building Permit.  Surely all coastal counties have been

14 subject to control issues.

15 A. It was for the conditional use, specifically,

16 is my understanding.

17 MR. MORRISON:  All right.

18 A. And the importance is that because there is

19 very little specific information in the application if

20 the Commissioners were to be able to see the Erosion

21 and Sediment Control Plan it would provide a better

22 understanding of how much surface area is going to be

23 impacted by construction.

24 MR. MORRISON:  I'm sorry, Doctor.  I didn't

mailto:sgrahamassoc@gmail.com


33

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 mean to interrupt you.  I'm simply trying to

2 understand.  Thank you.  I appreciate it.

3 A. I will also note the state does require a

4 stormwater runoff permit as well.  It's referred to as 

5 NPDES, which is the National Pollutant Discharge

6 Elimination System.  It's something that is actually

7 from the Environmental Protection Agency, but the

8 states are allowed to regulate that, and the

9 Environmental Protection Agency has given them that

10 authority.

11 Shall I get back to this then?

12 MR. MORRISON:  However you want to proceed.

13 A. In such a case as this there is so much

14 groundwater that it requires the dewatering.  This type

15 of tower foundation has to be excavated at least to a

16 depth of 12 feet and with the groundwater being within

17 one foot of the surface except for this ditch to maybe

18 four feet below the surface, there is a significant

19 amount of groundwater in that location.  And from the

20 article I read, it stated that the water had to be

21 pumped 20 feet below the excavation.

22 MR. MORRISON:  What article?

23 A. The article where I got the photograph.

24 MR. WEBER:  That goes a little beyond a
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1 teaching tool I think.

2 MR. MORRISON:  That would purely be hearsay. 

3 Please don't refer to the article.

4 A. Okay.  Well, the problem here is the buoyancy

5 that is created by the water so that you cannot work --

6 you can't do an excavation with that much water in the

7 area, and it would have to be dewatered significantly. 

8 This is an impact on the groundwater.  If you have a 12

9 foot deep excavation area, dewatering has to occur at a

10 depth definitely below that, so that the area can be

11 worked, and all that ground water is associated at that

12 depth in our area here in Chowan County down to the

13 Yorktown Aquifer.  That's why it's important to know

14 what is planned at the tower foundation, because if it

15 has to be dewatered that could extend to the water that

16 is being used by the public here in Chowan County.

17 The National Resources Conservation Service

18 is basically the soil conservation service that is --

19 that provides the soils for all of the United States. 

20 And Chowan County it has provided the soils showing

21 that in the red area, which is basically in the area of

22 this proposed project, these soils are considered very

23 limited for road construction.  The lower one shows

24 that there are areas which have 90 percent hydric
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1 components.  Those are related to wetlands.  So

2 basically you have areas that if they are dewatered too

3 much, then that means that our recharge area is covered

4 with less permeable materials such as road

5 construction, that you have less groundwater recharge,

6 and there is going to be dewatering associated with

7 that type of construction.  This can also cause land

8 subsidence.  Land subsidence is a concern at this point

9 because of the relative rise in sea level, which has

10 been documented in North Carolina.  As I explained

11 before, we have a hydraulic head of the groundwaters of

12 the aquifers, and when that groundwater head is

13 reduced, then you have less pressure against the

14 saltwater intrusion coming from the ocean.  And already

15 we can see within the Yorktown Aquifer, which is

16 partially used here in Chowan County that there is

17 saltwater intrusion within the Yorktown Aquifer.  This

18 was produced by the North Carolina Division of Water

19 Resources map.  It's not impacting Chowan County yet,

20 but it is very close.  So it's important to maintain

21 the integrity of the hydraulic head in the aquifers as

22 much as possible in order to protect the groundwater

23 here.

24 This map is also produced by North Carolina,
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1 the North Carolina Coastal Resources Commission Science

2 Panel.  The closest tidal record that they've been

3 using, to Chowan County, is Duck.  What they have shown

4 is that there is a trend to a little over four inches

5 per year -- excuse me, four millimeters per year.  This

6 is significant because it's something that is

7 continuing to happen.  Whenever there is a rise in the

8 sea level there is a chance for there to be increased

9 saltwater intrusion.  There, again, it's important for

10 us to protect all of those groundwater sources and the

11 hydraulic head by not having too much stormwater runoff

12 and by not having overuse of pumping of our groundwater

13 resources so that there's enough pressure to keep that

14 saltwater away from the aquifers underlying Chowan

15 County.

16 Land subsidence occurs when the hydric soils

17 are dried out when there is a reduction in the

18 groundwater that can cause a depression in these

19 organic soils so that you have actual subsidence of the

20 land from that as well.  So the importance of what we

21 have here in Chowan County is that we have these purple

22 areas, the headwater areas, where we need to minimize

23 the amount of interception of the ground water so that

24 there is less groundwater runoff into the streams, and
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1 we have to protect the forested areas so that there is

2 more groundwater recharge in the area so that we are

3 protecting that hydraulic gradient, the hydraulic head,

4 within those aquifers.  As I explained before, with the

5 overuse of water in Franklin, Virginia, as far away as

6 Franklin, Virginia, and the Suffolk area, that has

7 decreased already the waters in the underlying

8 aquifers, and it can allow that saltwater intrusion. 

9 So it's important to protect our hydraulic head of all

10 these aquifers.  And that is my testimony.

11 MR. MORRISON:  All right.

12 CHAIRMAN:  Would you like to cross-examine?

13 MR. WEBER:  Please, if I may.

14 CROSS-EXAMINATION BY MR. WEBER

15 Q. Dr. Dobbs, you would agree with me that you

16 are an outspoken opponent of wind -- of industrial

17 scale wind energy projects, wouldn't you?

18 A. I am an opponent of situations where our

19 water resources are being impacted.

20 Q. And you would agree with me that you are an

21 outspoken opponent of industrial scale wind energy

22 projects?

23 A. Could you please define outspoken?

24 Q. Well, you speak out -- you speak about it in
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1 opposition to wind energy projects in the industrial

2 scale, generally, don't you?

3 A. I have spoken out against the development in

4 areas where our groundwater resources are being

5 impacted by industrial scale development.

6 Q. In fact you've written an article where you

7 indicate that industrial scale wind energy projects are

8 bad, generally, correct?

9 A. If you would like me to expound on the

10 reasons for that, I would be glad to.

11 Q. Did you write an article?

12 A. Yes, I did.

13 MR. MORRISON:  Doctor, going back to our

14 rule, that's a yes or no question.  So when you have a

15 yes or no question if you would, please, answer yes or

16 no and then you are always permitted to explain your

17 answer thereafter.  So the question was, did you write

18 such an article.  Would you please tell us yes or no?

19 A. Yes.

20 MR. MORRISON:  All right.  Is there anything

21 you would like to explain to your answer?

22 A. Yes.  I wrote the article basically because

23 in the mountainous areas and also, obviously, here in

24 the Coastal Plain area where we have industrial wind
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1 scale turbines being constructed, they are located in

2 our headwater areas and they're located in areas of

3 important groundwater recharge areas.  Wherever these

4 are proposed for development there is a significant

5 amount of impermeable surfaces so that there is

6 increased stormwater discharge and decreased

7 groundwater recharge, so it is negatively impacting on

8 our water resources.  And I feel that this is a very

9 important thing for people to understand, and it is

10 something that most people do not think about, so I'm

11 outspoken to that extent, yes.

12 Q. You wrote an article, correct?

13 A. I said yes.

14 Q. It's entitled Huge Windmill Plants Fail as

15 Green Energy and Fail to Provide any Significant Amount

16 of Electricity.  You wrote that, right?

17 A. Yes, I did.

18 Q. And you put in the article, wind energy is

19 unreliable because huge windmills, that is, those

20 greater than 400 feet in height can only produce

21 electricity when the wind attains a speed of eight

22 miles per hour; is that right?

23 A. That's correct.  And also I think if you read

24 the article -- did you read the article?
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1 Q. Absolutely.

2 A. Good.  When you look at it, you can see that

3 the -- in West Virginia, anyway, the grid management

4 systems have -- the grid management system, the people

5 who run the system, rates the wind turbines as only

6 being able to put out a fraction of their nameplate

7 capacity, and this is usually about 12 to 13 percent of

8 that nameplate capacity.  So basically at the same time

9 you might have some wind production from the wind

10 turbines, there has to be a reliable backup system

11 running at all times.  This would be a reliable coal

12 powered, nuclear or gas powered resource that is

13 constantly going that can constantly be brought in to

14 account for the intermittent nature of the wind and the

15 fact that it can only be approximately 13 percent of

16 its nameplate capacity.

17 Q. So obviously you're concerned about a little

18 bit more than groundwater at wind energy projects,

19 aren't you?

20 A. My main concern --

21 Q. That's a yes or no question, but take your

22 time.

23 A. Yes.  And my main concern is the groundwater

24 and the water resources and groundwater, the headwater
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1 resources.

2 Q. At the very beginning of your article it

3 didn't talk about groundwater, did it?

4 A. Say that again.

5 Q. The main part of your article didn't talk

6 about groundwater, did it?  It talked about

7 electricity.

8 A. That article did talk about electricity. 

9 There's a wide spectrum of problems that are created by

10 the industrial scale wind turbines.

11 Q. And you've testified at least eight separate

12 times in opposition to utility scale wind energy

13 projects, correct? 

14 A. I testified in West Virginia before the

15 Public Service Commission concerning the groundwater

16 issues for seeps in springs in the mountainous areas,

17 and that was for two projects.

18 Q. And about that, didn't you say before the

19 Public Utilities Commission, I strongly oppose

20 construction of wind turbines on New Creek Mountain in

21 Grant County, West Virginia?

22 MR. FLYNN:  Can I object?  I think what we're

23 talking about -- I'm sorry.  Can I object?

24 MR. MORRISON:  What is the basis of your
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1 objection?

2 MR. FLYNN:  I think we're outside the scope

3 of what her testimony is here tonight.

4 MR. MORRISON:  No, sir.  He is entitled to

5 show bias or prejudice.  In that regard, Members of the

6 Board, when you bring to bear your judgment on a

7 witness' testimony, you can believe, all, none or some

8 of what a witness testifies to using your common sense. 

9 Of the factors through which you are filtering

10 testimony is, does the witness have an obvious bias or

11 prejudice, which I assume is the purpose of your

12 examination.  But if it is simply because she has

13 testified previously it is up to you to determine if

14 that affects her credibility.  That is your decision to

15 make.  So you may proceed with this.  Do you understand

16 the nature of the ruling?

17 MR. FLYNN:  Yes, sir, I do.

18 MR. MORRISON:  You may proceed, sir.

19 MR. WEBER:  Thank you.

20 A. The last thing you -- what did you say, New

21 Creek?

22 Q. This is January 19, 2009, Case Number 8-2105

23 AES New Creek.

24 A. New Creek, I was not an expert witness for
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1 New Creek.

2 Q. So you just as an individual were so

3 concerned about wind energy that you said, I strongly

4 oppose construction of wind turbines on New Creek

5 Mountain.  I oppose this project because there is no

6 need for the very minimal amount of electricity

7 produced by wind turbines.  Did you say that?

8 A. I probably did.

9 Q. And in fact you were so concerned about wind

10 energy that you and your husband filed a personal

11 lawsuit against the Department of Environmental Quality

12 of Virginia to stop a project; is that right?

13 A. We filed a petition against the West Virginia

14 Department of Environmental Protection because they

15 were not putting in place their own requirements for

16 there to be a proper delineation of watersheds within

17 the project area.  And you probably have also noticed

18 that not only did I object to areas that have

19 industrial scale wind turbine projects but also other

20 areas.  The TrAILCo transmission line, for instance, is

21 where I also provided expert testimony at the West

22 Virginia Public Service Commission because there were a

23 lot of areas there that were impacting groundwater

24 resources.  It's a genuine concern.  There was in that
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1 case a situation where they had actually made an

2 explosion in an area to remove bedrock.  You could see

3 where the water, the groundwater was coming out of that

4 bedrock and by this the water that was supplying water

5 to a spring of a local resident.  She lost her spring

6 water, and I was testifying on her behalf concerning

7 that these types of construction do impact groundwater,

8 and the Public Service Commission did require that

9 company to compensate her for that water.

10 Q. And let's get back to the question I asked. 

11 And that is, you and your husband filed a personal

12 lawsuit against Virginia DEQ, correct?

13 A. We filed -- yes.  We filed that into the

14 West Virginia Environmental Quality Board showing that

15 within the areas -- and I've explained the same thing

16 here for the watersheds -- that they are not requiring

17 the things that are required by the EPA.  And it's very

18 important that these things be adhered to because

19 that's one of the few protections we have against this

20 large industrial scale development that's going on and

21 the cumulative impacts with more and more of these

22 projects on our water resources.

23 Q. You filed a lawsuit?

24 MR. MORRISON:  I believe she's answered she
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1 did.

2 A. I already said that.

3 MR. MORRISON:  She's answered she did.  For

4 the record, you keep asking her if she filed in

5 Virginia and she keeps saying she filed in West

6 Virginia.  Did you ever file a suit in Virginia,

7 Doctor?

8 A. No, I did not.

9 MR. MORRISON:  Okay, so it's West Virginia,

10 okay.

11 MR. WEBER:  That's my mistake.  West

12 Virginia.

13 Q. And speaking of state regulations, you

14 indicated that the Federal EPA has delegated the

15 authority to issue National Discharge Pollution

16 Elimination System permits to the states; is that

17 right?

18 A. Yes.

19 Q. But you don't trust the states to administer

20 those programs, do you?

21 A. I filed that specific one -- now, are you

22 saying --

23 MR. MORRISON:  It's a yes or no question,

24 then you can explain your answer.  Do you or do you not

mailto:sgrahamassoc@gmail.com


46

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 trust the states?

2 A. I do not trust West Virginia.

3 MR. MORRISON:  All right.  Now, you may

4 explain your answer.

5 A. Okay.  And the reason I didn't is that I read

6 the application and I read the responses, and I had 

7 written two or three times to the Department of

8 Environmental Quality explaining that they had not

9 taken into account that the proper delineation of

10 watersheds had not been conducted for that application. 

11 And because of that it was necessary to take it a step

12 further to the West Virginia Environmental Quality

13 Board so that they could understand that their own

14 regulations were not being enacted.

15 Q. Do you trust the EPA to administer the 404

16 Wetlands permitting program?

17 A. Yes.

18 Q. Do you trust the State of North Carolina to

19 administer the NPDES Permit for the State of North

20 Carolina?

21 A. Yes, but I would need to examine the -- your

22 application specifically and their response to the Apex

23 application to see if I feel that they have done their

24 job to protect the groundwater and surface water in
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1 North Carolina.

2 Q. And so you say you do trust North Carolina,

3 generally, to administer the program?

4 A. At the moment, yes.

5 Q. Let's go back to your experience personally

6 and professionally.  Have you ever supported a utility

7 scale wind project?

8 A. I support wind and solar --

9 MR. MORRISON:  Doctor, that's a yes or no

10 question.

11 A. Okay.  No.  And I support on a small scale --

12 I think that wind can be very effectively used on a

13 small scale with the new technologies that they have at

14 the residential scale level so that the groundwater and

15 surface water resources are not being impacted by these

16 large scale construction activities. 

17 Q. So your answer is you've not?

18 MR. MORRISON:  She answered that.

19 A. I answered that.

20 Q. And we're not talking about a residential

21 scale wind energy program, are we?

22 A. I wish you were.

23 Q. We're not talking about that here, are we?

24 A. No.
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1 Q. So let's just go through this.  So you've

2 testified or you've opposed the Dan's Mountain,

3 Maryland Wind Energy Project, correct?

4 A. Correct.

5 Q. You've opposed the Penn Forest, Pennsylvania

6 Wind Energy Project, correct?

7 A. Correct.

8 Q. You've opposed the Beech Ridge, West Virginia

9 Wind Energy Project?

10 A. Correct.

11 Q. You've opposed the Pinnacle Wind Project in

12 West Virginia?

13 A. Yes.

14 Q. You've opposed the AES New Creek, West

15 Virginia Project?

16 A. Yes.

17 Q. And you've opposed the AES Laurel Mountain

18 Wind Energy Project?

19 A. To no avail.

20 Q. What's that?

21 A. Yes, to no avail.

22 Q. So understanding you have opposed all

23 projects to date and you oppose this one, right?

24 A. I do for the specific reason that -- and

mailto:sgrahamassoc@gmail.com


49

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 you'll see that this is a cumulative impact.  More and

2 more of these large scale industrial wind turbine

3 projects are going to have cumulative impact on the

4 groundwater and surface water resources.  The more of

5 these that are built, the more of the impermeable

6 surfaces, the less groundwater recharge you will have

7 and the greater amount of stormwater discharge you will

8 have.  This is a cumulative problem.  And you've

9 already got one that's being constructed east of you in

10 Elizabeth City.  This is going to cause cumulative

11 problems to the water resources in this area.

12 Q. Understood.  And you've testified to that a

13 few minutes ago, and if you would like to you can

14 testify to that again, but I would like to get to some

15 specific questions and maybe we can get you off the

16 stand.

17 Let's talk about foresting activities.  Do

18 you understand that there are logging roads in the

19 county?

20 A. There are, yes, logging roads, certainly. 

21 And in West Virginia there are logging roads too. 

22 These are generally about eight to ten feet wide.  They

23 are usually not paved areas.  They are significantly

24 different from the kind of construction for the wind
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1 turbine facilities because they are not 36 feet wide

2 and they don't have wider areas of compacted fill

3 material beneath them.  Those types of road are

4 significantly more of an impact than a logging road

5 would be as far as creating increased stormwater

6 discharge.

7 Q. Have you been on the logging roads in the

8 Timbermill Wind Project area?

9 A. I was on the -- no, I have not been on those

10 logging roads.

11 Q. So you don't know what the Weyerhaeuser

12 logging roads are in this area?

13 A. Not specifically.

14 Q. Do you know how many acres are farmed in

15 Chowan County?

16 A. No.

17 Q. Forty-seven thousand (47,000), does that

18 sound about right?

19 A. I can't say yes or no to that.  I wouldn't

20 know.

21 Q. All right.  How many acres do you think that

22 a single turbine with roads would disturb?

23 A. Typically, from my --

24 Q. I'm not asking typically.  I'm asking about
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1 Apex, in this county.

2 A. Well, since you haven't provided that

3 information, I can only go on my experience with the

4 other wind turbine facilities.  Generally the wind

5 turbine facilities have approximately four acres of

6 land cleared around the individual turbines.  The

7 roadways are generally 36 feet wide -- foot wide

8 roadways and have up to 70 feet of material that's

9 compacted, fill material beneath them.  I wouldn't

10 expect that to be the case here.  I would expect more

11 like four to six feet, because the land is flat here,

12 and in the mountainous areas is where they need such

13 thicker amounts of fill material under the roads.  And,

14 as I explained, because you have to have less than 45

15 percent slope, then those roadways impacted and

16 compacted materials tend to extend out further and

17 increase the amount of roadways.  Again, for new access

18 roads it could be anywhere from 55 to over a hundred

19 feet on a hundred acres that's impacted.  These are not

20 just that they are in the area where there is farmland,

21 but the fact is that they are in sensitive areas that

22 I've shown on the map that are where the wetlands are,

23 that are where the forested areas are.  There are more

24 clearing of the forests, and there's less groundwater
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1 recharge.  So the situation with just logging roads

2 versus, typical logging roads, versus what is going to

3 be constructed for an industrial scale wind turbine

4 facility is definitely different.

5 Q. So you're saying 55 to a hundred acres per

6 turbine would be disturbed?

7 A. No.  What I've seen is approximately four

8 acres per turbine.  That's just generally.  But since

9 you haven't provided this in your application, I don't

10 know what it would be for Apex.  I do know that there

11 are approximately 12 miles, 12.7 miles of roadways that

12 you are planning to build, but there was no indication

13 of how many roads would be improved or what those

14 improvements would consist of.  That's why I brought

15 this up, hoping that that kind of information could be

16 presented to the Board so that they would understand

17 how much land is actually going to be impacted by this

18 project that you are proposing.

19 Q. So you were not here on the first or the

20 second -- excuse me, the first night of testimony this

21 week in which the civil engineer for Apex went through

22 and discussed in detail the foundation, the building of

23 the wind turbine project for Timbermill?

24 A. No, I wasn't here for the first night.  I've

mailto:sgrahamassoc@gmail.com


53

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 only had access to the information on the Chowan County

2 website and the application which you submitted.

3 Q. Okay.  So how far is the Albemarle Sound from

4 the nearest turbine that's proposed?

5 A. You said Albemarle Sound?

6 Q. Yes.

7 A. Well, let's see, I don't know.

8 Q. Any guess?

9 A. Well, the closest one would be north of

10 Edenton, but I don't know the miles.

11 Q. Do you know how big a project area the

12 Timbermill Project area is in Chowan County?

13 A. I've read it, but I don't remember.

14 Q. Do you know how much is forested?

15 A. There's a large area forested.  The area that

16 I've pointed out that this is the only information I

17 had, which was taken from your application, shows that

18 this forested area here has a concentration of the

19 proposed wind turbines.  I do know that.

20 Q. You don't know how much?

21 A. No.

22 Q. Is Albemarle Sound, is it freshwater, 

23 saltwater, or both?

24 A. It depends on how much precipitation, time of
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1 year.  There is a measurable amount of salinity, but

2 it's not going to be as measurable as further -- closer

3 to the ocean.

4 Q. So it is your testimony that utility scale

5 wind energy projects near the coast will always have

6 problems with groundwater issues?

7 A. The groundwater in Chowan County is

8 approximately --

9 MR. MORRISON:  Excuse me, Doctor, that was a

10 yes or no question.  Then you may explain your answer. 

11 Is that your testimony or not?

12 A. Can you ask that question again?

13 Q. Sure.  Is it your testimony that all utility

14 scale wind energy projects near the coast will have

15 groundwater issues?

16 A. Yes, because anything that there is pumping

17 such as I understand it to be beneath the wind turbines

18 to erect them 20 feet below a 12 foot excavation,

19 that's going into the interface between the surface

20 aquifer and the Yorktown aquifer, both of which are

21 supplying water currently to Chowan County.  In a

22 situation -- since I only know -- there's one other

23 industrial scale wind facility in North Carolina on the

24 coast.  That would be the one near Elizabeth City, the
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1 Amazon Wind.  Already they have so much saltwater

2 intrusion that they are using reverse osmosis in order

3 to get the salt out of the water so that they can use

4 it.  This is an incredibly expensive process.  It's

5 millions and millions of dollars.  And if the

6 groundwater is not protected in Chowan County that's

7 going to be one more consideration, unfortunately, for

8 the County Commission.  So, yes, I believe that

9 especially if you have cumulative impacts from more

10 wind turbine facilities being erected that it's going

11 to impact the ground water and the surface water.

12 Q. Are you familiar with the Gulf Wind Project?

13 A. The Gulf?

14 Q. The Gulf Wind Project on the coast of Texas?

15 A. No, I'm not.

16 Q. The Cameron Wind Project on the coast of

17 Texas?

18 A. I'm not familiar with ones in Texas.

19 Q. None on the ones on the coast of Texas?

20 A. I have not studied them, nor have I written

21 anything about them.

22 Q. Do you understand that the State of North

23 Carolina has a Groundwater Division?

24 A. Oh, yes.
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1 Q. Do you trust the State of North Carolina's

2 Groundwater Division to administer the groundwater

3 regulations in North Carolina?

4 A. Yes.  And I have read their reports, and

5 they're very concerned about the groundwater in Chowan

6 County.

7 Q. And do you understand that there is a Water

8 Resources Division of the State of North Carolina?

9 A. Yes.

10 Q. And do you trust the Water Resources Division

11 of the State of North Carolina to administer its

12 environmental programs?

13 A. Yes.  And I read their concerns also. 

14 They're on their website.

15 Q. Do you understand that the United States Fish

16 and Wildlife Service administers programs in the State

17 of North Carolina?

18 A. Yes.  And I've actually worked with the Fish

19 and Wildlife people in the Great Dismal Swamp in

20 Virginia to help develop where their groundwater

21 recharge was located.

22 Q. And you trust Fish and Wildlife to do its job

23 administering their program?

24 A. I have no reason not to.
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1 Q. Almost finished.  Are you familiar with the

2 Weyerhaeuser timber holdings in the Timbermill project

3 area?

4 A. Yes, I am.

5 Q. You understand that Weyerhaeuser is one of

6 the largest timber companies in North Carolina?

7 A. Yes.

8 Q. Do you know how many acres Weyerhaeuser owns

9 of timberland in North Carolina?

10 A. No.

11 Q. Would it surprise you to know that it's

12 570,000 acres?

13 A. No.

14 Q. The better that Weyerhaeuser's trees survive

15 the better their business, correct?

16 A. Yes, and that's why I'm really surprised that

17 they are considering letting you destroy part of their

18 forest and wetlands in the forested areas that are part

19 of the programmatic concern with wetland forest lands.

20 Q. And don't they cut their own timber?

21 A. I don't know the answer to that.

22 Q. You don't know if Weyerhaeuser cuts timber?

23 A. I know that timber is cut from their

24 property, but they could have subcontractors.
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1 Q. And so you understand that Weyerhaeuser, that

2 there will be some turbines on Weyerhaeuser property?

3 A. This is what I believe you are referring to

4 because these are located on your application map, what

5 they believe will be located in the forested areas. 

6 And this is of great concern to me.

7 Q. But assuming that that's close in location of

8 the turbines, they are going to be on Weyerhaeuser

9 property?

10 A. Yes.

11 Q. Wouldn't you think Weyerhaeuser would know if

12 the groundwater is going to be affected if turbines

13 were going on its property?

14 A. My understanding is that they are in the

15 business of growing trees.  I do not know that they

16 know anything about groundwater, because there seems to

17 be a lack of knowledge in most places concerning our

18 groundwater resources.

19 Q. Just so I get this straight, the largest --

20 one of the largest timber companies in the world

21 doesn't know anything about groundwater?

22 MR. FLYNN:  I object.  I believe she's not

23 testifying about Weyerhaeuser.  She's not a

24 Weyerhaeuser expert.
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1 MR. MORRISON:  Thank you for your objection. 

2 Cross-examination is allowed to be a bit more -- that

3 question would be proper.

4 Doctor, you can answer that question if you

5 know.  If you don't know, you can say you don't know.

6 A. I don't know.

7 Q. I think you testified that you have read the

8 North Carolina Wind Energy Act?

9 A. Yes.

10 Q. And that you understand that there is a

11 division within the state that administers the Wind

12 Energy Act?

13 A. Yes.

14 Q. And do you trust the State of North Carolina

15 to administer the Wind Energy Act?

16 A. I have no reason not to.

17 Q. Thank you, ma'am.  That's all I have.

18 MR. MORRISON:  All right, sir.  Now at this

19 time you may do what is called redirect if you choose. 

20 Let me explain; it has limitations.  Unlike direct

21 testimony where your latitude is more wide, on redirect

22 you can only ask questions about information and the

23 doctor's responses that were elicited during cross-

24 examination.  In other words, if it wasn't raised on
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1 cross-examination, you can't go into it.  And you're

2 not required to redirect.  These are your options.

3 MR. FLYNN:  I would like to ask some

4 questions.

5 MR. MORRISON:  All right.  Go ahead, please. 

6 REDIRECT EXAMINATION BY MR. FLYNN

7 Q.  Does who owns the windmill leases affect

8 your testimony at all?

9 A. No.

10 Q. Do you know if Weyerhaeuser water experts

11 testified at this hearing?

12 A. I do not know.

13 Q. Do you know if Apex has applied for State and

14 Federal permits that were discussed?

15 A. What I read in the --

16 MR. MORRISON:  That's a yes or no question,

17 Doctor, and then you may explain your answer.

18 A. Okay.  Could you say the question again?

19 Q. Sure.  Do you know if Apex has applied for

20 the State and Federal permits that you were asked about

21 in your testimony?

22 A. I can't -- I can't say that I know.  I don't

23 know.  I did read that they were working on it, but I

24 don't know if they actually got it.
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1 Q. Does the acreage of forest as it applies to a

2 watershed change any of your conclusions?

3 A. No.  What I've been trying to point out in

4 the sensitive areas where the roads and the turbines

5 are proposed to be located, it's not just that they

6 have a certain amount of acreage associated with what

7 they are doing, it's more where that acreage is located

8 in the sensitive areas that have been defined by the

9 state in Chowan County.

10 Q. Are you familiar with the ordinances covering

11 this project?

12 A. Yes.

13 Q. Do you know if the ordinances address the

14 cumulative water problems that you've testified to?

15 A. The ordinance specifically states the

16 protection of water quality.  And the problem I see is

17 that water quality does actually include the saltiness

18 that goes into the quality of the water so that if the

19 groundwater is impacted or the hydraulic head of the

20 water quality is impacted and it cannot keep -- that

21 force cannot keep the saltwater away, that there would

22 be saltwater intrusion and therefore degradation and

23 saltiness in the water that is going to create another 

24 huge problem for Chowan County.
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1 Q. Has Perquimans or any of the wind farms in

2 the United States contacted you to be an expert on

3 their behalf?

4 A. No.

5 Q. Is your concern for the hydrology that is

6 your expertise, is that personal as well as

7 professional?

8 A. Yes.  As a professional because I know about

9 hydrogeology and I'm an expert in that field, I'm

10 personally very concerned about groundwater resources

11 really through all the open development that is going

12 on in the United States.

13 Q. Okay.  Have you been able to separate your

14 personal feelings from your professional testimony in

15 this meeting?

16 A. Yes.

17 MR. FLYNN:  That's all.

18 MR. WEBER:  I just have one recross question.

19 MR. MORRISON:  Yes.

20 RECROSS-EXAMINATION BY MR. WEBER

21 Q. So it's your testimony before this Board that

22 the Chowan County Zoning Ordinance contemplates the

23 recharge of fresh water and saltwater in the

24 groundwater in ag land?
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1 A. The --

2 MR. MORRISON:  Answer the question yes or no,

3 then you can explain.

4 A. Say that again.

5 Q. Is it your testimony that the Zoning

6 Ordinance for Chowan County contemplates the recharge

7 of groundwater, fresh and salt, in ag land in Chowan

8 County?

9 A. The beginning of that question was what?

10 Q. All right.  I'll do it again.

11 Is it your testimony that the Chowan County

12 Zoning Ordinance contemplates the recharge of

13 groundwater, salt and fresh, in the ag land in Chowan

14 County?

15 A. No.  My testimony is not addressing what the

16 zoning ordinance is or isn't doing.  It is specifically

17 to point out the sensitive nature of our groundwater

18 and surface water resources in Chowan County.

19 MR. WEBER:  Thank you.  That's all I have.

20 CHAIRMAN:  Thank you.  Commissioners, do you

21 have any questions?

22 EXAMINATION BY THE BOARD

23 MR. MITCHENER:  Ms. Dobbs, other than

24 nonconstruction of pads or whatever they construct, 
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1 are there other remedial engineering feats that could

2 be accomplished to speak to your concern?

3 A. I'm sorry, I'm not quite sure I understand

4 the question.

5 MR. MITCHENER:  In other words, are there

6 other engineering things that could be done to

7 compensate for the damage you claim would be caused by

8 the turbines and the footings and the spread and the

9 disturbance of the soil and water?

10 A. The problem is that type of construction.  I

11 don't believe -- I don't understand how there could be

12 another way of doing the roads, for instance.  I do

13 have background in designing roads.  I don't know of

14 any other engineering that could be done that could

15 reduce that impermeable impact to prevent groundwater

16 recharge and to increase stormwater discharge.

17 CHAIRMAN:  Mr. Kehayes?

18 MR. KEHAYES:  Dr. Dobbs, thank you.  How many

19 hour credits do I get for attending this lecture? 

20 That's a lot of new information for me.  One of the

21 points brought up, our county erosion and sediment

22 control plan is required.  That means I've got to learn

23 something about that, too.  The groundwater you

24 referred to, the Yorktown Aquifer, is what our county

mailto:sgrahamassoc@gmail.com


65

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 wells are drawing out of?

2 A. The county wells are drawing partially out of

3 the Yorktown Aquifer.  They are mostly using the Castle

4 Hayne Aquifer, which is lower than the Yorktown

5 Aquifer.  And also the Yorktown Aquifer for some odd

6 reason isn't connected with the surficial aquifer, so

7 although there is an overall inter-relationship of all

8 those aquifers, the Castle Hayne though is the primary

9 aquifer that's being used by Chowan County.

10 DR. KEHAYES:  Heretofore I thought it kind of

11 silly that when you build a big building you had to

12 have a holding pond to catch rainwater runoff.  Is that

13 because of this issue that that's required now?

14 A. Yes.  The NPDES permit that we were both

15 talking about, the National Pollutant Discharge

16 Elimination System, the reason for that is to have in

17 place all the calculations that can tell you how much

18 stormwater discharge are going to occur from that

19 specific project.  And they require erosion sediment

20 control measures to capture any sediment that is going

21 to come from that construction.  So they're real good

22 about capturing the sediment, and this has been

23 something that has been in development for quite

24 sometime now by the U.S. Environmental Protection
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1 Agency, allowing the state to regulate those permits. 

2 What it does not address is the quantity of water that

3 is being discharged from that specific area.  So all of

4 the -- all of the constraints of the permit can be met

5 by controlling the amount of sediment, making sure it's

6 captured, but there will still be a mass of water that

7 will go off as runoff.  And that's what the problem is

8 right now, is they have not addressed that issue.

9 DR. KEHAYES:  So the ponds are not affecting

10 the recharge of the ground aquifer.  They're designed -

11 - they're controlling the sediment?

12 A. That's correct.

13 DR. KEHAYES:  Since I'm not on county water

14 maybe I'm a little more concerned about our aquifer

15 than some other of my constituents are.

16 But when you speak of the aquifer getting

17 started a couple hundred miles west of us, how much

18 effect at this end of the aquifer does our recharging

19 of the ground aquifer have as far as this hydraulic

20 pressure to keep saltwater out?

21 A. The aquifer has actually been really impacted

22 by the withdrawal of water for industries and affecting

23 the drain off ditches, first where the recharge area

24 starts.  Whenever you have activities that are taking
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1 away the hydraulic pressure, the accumulation that

2 causes that pressure, the downward pressure of the

3 water, that's when you're impacting the hydraulic head. 

4 So locally if you don't have the groundwater recharge -

5 - in this area it's usually five to 20 inches a year

6 that we have to recharge and one inch per year is

7 usually just going down into the lower aquifers in

8 between aquifers.  This is why it's important also to

9 have the local recharge.  And that sounds like a very

10 small amount, and it is, but in the overall picture if

11 that amount is taken away, then that's effectively

12 removing water that would have been added to that

13 hydraulic head.

14 DR. KEHAYES:  And the surface aquifer

15 connecting with the Yorktown Aquifer, is that a rarity,

16 or is that a common thing?

17 A. Well, it's very common because it just

18 depends on what sediments are located in the area. 

19 Because in certain areas -- for instance, you can have

20 ancient stream beds that -- now these will usually have

21 clay lenses associated with them so that that's

22 creating a barrier between a surficial aquifer and

23 whatever aquifer is beneath it.  But in another

24 location you might have gravel directly over

mailto:sgrahamassoc@gmail.com


68

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 (inaudible) sand material which is very commonplace in

2 the Yorktown formation, so that there is nothing --

3 there's no barrier between the surficial aquifer and

4 the Yorktown aquifer associated with it.

5 DR. KEHAYES:  Thank you.

6 MR. BONNER:  Dr. Dobbs, that was a very

7 informative presentation.  My question is, I notice in

8 Virginia, Chesapeake and the Greenbrier area up there,

9 there is a lot of construction lately and even right

10 here in the Elizabeth City area, the shopping mall,

11 shopping center.  What effect will the wind turbines

12 have much greater than these developing areas for

13 commercial use?

14 A. That's a twofold answer, and one is that the

15 more development, regardless of what kind of

16 development it is.  The more highways the more

17 interchanges and development at those interchanges and

18 the more industrial development and roadway

19 development, all those will work together as having a

20 cumulative impact with less permeable surfaces, so that

21 there is less groundwater recharge at a cumulative

22 level and more surface water discharge at a cumulative

23 level, so it will work hand in hand with the other

24 development that is going on in the area.
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1 MR. BONNER:  So even though it's less

2 cumulative, the Timbermill wind turbines being in an

3 open agricultural area, there are residences nearby so

4 many feet away from the turbine and then there is a

5 distance where another wind turbine will be erected. 

6 Do you think that -- in your presentation that the

7 disturbance of the groundwater that can eventually

8 affect aquifers would have a less significant impact?

9 A. Yes.  I was trying to point out that where

10 they have located the turbines, for instance, is there

11 is a concentration in an area that is considered an

12 area of concern by the state; it has wetlands.  There

13 is a forested area where the trees are actually aligned

14 where there is stormwater recharge in the forested

15 areas.  So that location is bad as far as I'm

16 concerned.  It's an impact to groundwater because there

17 is less stormwater recharge and more surface water

18 discharge.  Additionally, with the groundwater being

19 close to the surface when they are digging the

20 excavation for those wind turbine footings, that's

21 going to require the pumping of the water out, and

22 that's also going to impact the groundwater in that

23 area.  So, yes, I believe there is an impact on

24 groundwater.
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1 MR. BONNER:  The fact that we have our

2 understanding -- my understanding that there will still

3 be trees on the Weyerhaeuser property that would

4 address some of these areas that you mentioned in your

5 presentation as far as the rain and forests and that

6 kind of thing.  The fact that some of these trees are

7 still going to be in the area of the wind turbines, do

8 you think that could change some of the area that you

9 mentioned as far as groundwater, water runoff, that

10 kind of thing?

11 A. There will certainly be trees remaining

12 within that area.  For instance, it's not impacting

13 this area (indicating on slide).   But there are two

14 things.  The wetlands in that area are very significant

15 for the ecosystem in the entire river system, in the

16 entire drainage basin for the Pasquotank and for the

17 Chowan Rivers.  The agronomist that testified pointed

18 out about all the nutrients that are in the soils.  The

19 microbes and nutrients in those headwater areas,

20 they're actually breaking down the materials in the

21 headwater areas.  They are used in the wetlands and

22 they're used for the aquatic species throughout the

23 entire ecosystem.  So if that is interrupted by

24 construction and the cumulative impacts of
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1 construction, we are actually allowing degradation of

2 that entire ecosystem within that river drainage

3 system.

4 MR. BONNER:  And I notice when you were

5 cross-examined you mentioned or the statement was made

6 that you were actually protesting or a protest of any

7 basic -- most wind turbines regardless of the location. 

8 But have you noticed or in your follow-up places where

9 these turbines have been constructed, has any kind of

10 investigation, report, or study been done to see that

11 the things that you have stated here tonight that they

12 came to fruition, that were true?

13 A. What I have done is an analysis of -- there's

14 a gauging station near Hancock, Maryland on the Potomac

15 River, and there has been increased developments along

16 that river since 1930.  And when I do the analysis I

17 can see that through time there has been an increased

18 amount of stormwater discharge because of all the

19 development.  That's my concern with the wind turbine

20 development in addition to other development that is

21 going on to a lot of these places.  And the U.S.

22 Geological Survey has made a map you can see on their

23 website of large areas in the United States where there

24 has been negative impacts to the groundwater by overuse
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1 by companies and by developed areas where there has

2 been stormwater discharge to the point that there is

3 ground subsidence.  And there are areas along the East

4 Coast, there are areas within the midwest where the

5 groundwater has actually decreased 800 feet near

6 Chicago.  These are not just local to the wind turbine. 

7 These are development over all.  And what I'm trying to

8 point out is that these types of industrial scale

9 developments are cumulative in their impact.  It's not

10 just the industrial scale wind turbine projects.  It's

11 those in combination with other development that is

12 going on throughout the United States.

13 MR. BONNER:  But you're not actually aware of

14 the adverse impact by some investigation or an

15 announcement that you have made yourself?

16 A. No.  I have not got the time nor the

17 resources to conduct a proper investigation for that.

18 MR. BONNER:  Thank you.

19 MR. MITCHENER:  Dr. Dobbs, I have a couple

20 more questions.  Several times they mentioned that you

21 oppose utility scale wind farms.  If we were talking

22 about a wind farm near, say, 10 turbines or 50

23 turbines, instead of a hundred plus, would you still be

24 opposed to these smaller installations?
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1 A. Well, what I've noticed, especially in Chowan

2 County is it's a large area here, but it contains

3 sensitive land, sensitive to areas where we have the

4 groundwater recharge and sensitive to where the

5 wetlands are and sensitive to what I was explaining

6 about the ecosystems of the rivers.  Unfortunately

7 there is so much property that the impact -- I don't

8 see how -- you can't have -- because of the impacts

9 that are created I've got to be opposed to it.  Because

10 I know that there's going to be eventually -- it might

11 not be something that you would see within 20 days

12 after they are constructed, because groundwater moves

13 slowly, and you have what's called a resonance of

14 groundwater.  It moves slowly, and this is not

15 something that happens immediately.  But it is

16 something we have to be concerned about now because any

17 kind of development is going to add to the already

18 existing process of degradation to groundwater

19 resources.

20 MR. MITCHENER:  Okay.  Let me push it in

21 another direction slightly.  If you had any type of

22 development, whether it's a shopping center,

23 residential apartments, a hundred homes or wind

24 turbines and so forth.  So a certain amount of the
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1 ground level is covered by pavement for whatever length

2 that is.  Water has got to go somewhere so it runs off

3 the roads into these drains, adjoining ditches and what

4 have you.  It seems to me that over time the water

5 would percolate down through the layers of the earth

6 and reach a certain -- through osmosis -- a certain

7 leveling in fact.  So other than the water you lose by

8 evaporation from the sun, there should not be a great

9 overall loss over time.  You mentioned gradient and

10 that it takes time but it can work out.  So I

11 understand osmosis from what I've seen in other periods

12 of life is that this equilibrium that over time things

13 level out and come back to a certain state of

14 homeostasis that is roughly equivalent to what you had

15 before.  So what I hear you saying is that it's

16 impossible to reclaim a significant state of

17 homeostasis here?

18 A. Yes.  There's a -- on the web -- on the web

19 if you would do research, global water balance, there

20 are numerous papers that have been placed out there,

21 scientific studies, they're scientific studies.  And

22 they show that the hydrogeological cycle over land is

23 separate from a hydrogeological cycle over the ocean,

24 so there would be over the ocean evaporation,
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1 condensation, precipitation.  Precipitation goes right

2 back into the ocean, the same thing on the land. 

3 However, there is a small percentage of that that is

4 coming onto the continental surfaces.  There is also a

5 delicate balance at the moment with drainage from the

6 land surface back to the ocean.  So there is a delicate

7 balance that's being attained.  With over development

8 on our land surface and an increased amount of

9 stormwater discharge into the streams and rivers going

10 into the ocean, we're overall going to be using our

11 water resources, especially our groundwater resources,

12 because if we have not only the surface drainage from

13 precipitation but also we are taking water out,

14 utilizing too much and having water surface level

15 runoff from development and no stormwater recharge,

16 overall we're having a deficit to our groundwater.  And

17 that's what's shown in the research.  It's global, not

18 just the United States, but the global water balance.

19 MR. MITCHENER:  Well, let's, you know, are we

20 talking just in pure absolute terms?  For example, the

21 equilibrium that existed, say, in this part of the

22 world after World War II, 1946-1948.  Here we are

23 roughly 70 years out, et cetera.  The equilibrium we

24 have today may not be quite the same as we had in 1948,
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1 but it is an equilibrium.  And we've still got water

2 resources for industrial use, human use, farming, any

3 other human activity.  It's just a different set of

4 equilibrium.  Do we know this, that a new equilibrium

5 is no longer possible?

6 A. We can see -- the U.S. Geological Survey does

7 have all of the real time water.  They're showing how

8 much discharge there is that's going to the ocean.  We

9 know that there is also increased plan usage. 

10 According to the Public Water Supply Plan for Chowan

11 County, they're showing that there's going to be an

12 increased usage of the groundwater.  If we have less

13 recharge of the groundwater through over development,

14 more surface water discharge and more use by people

15 because that's what the county is planning on, that's

16 more stress to the system.  So at the moment we're

17 starting to lose.

18 CHAIRMAN:  Any other questions for Dr. Dobbs?

19 Hearing none, you're dismissed.  Thank you

20 very much.

21 MR. WEBER:  Can we leave that projector up

22 there, because we may need to address it a little bit

23 later, if that's okay.

24 CHAIRMAN:  The projector itself?
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1 MR. WEBER:  The PowerPoint presentation.  I

2 mean so that Ms. Dobbs doesn't get on the road and we

3 don't have access to it.  I may need to ask a witness

4 about it.

5 MR. FLYNN:  The report that she did on this

6 PowerPoint, was that given to all the Board members?

7 MR. MORRISON:  No, it was not.

8 MR. FLYNN:  Is it entered into evidence?

9 MR. MORRISON:  It is not.  Is that identical

10 to what she just went through?

11 DR. DOBBS:  There are two things.  I have the

12 narrative is exactly what I was going through.

13 MR. MORRISON:  All right.  Let's just talk

14 about the narrative.  Any objections to keeping that

15 narrative.  Have you looked at it?

16 MR. WEBER:  I haven't looked at it in detail,

17 but it does appear to be outside the scope of her

18 expertise, and it contains hearsay, not authenticated.

19 MR. MORRISON:  Well, but it has been

20 presented.  We're talking about, she's got photographic

21 copies of what she just did.  That's already been

22 considered.

23 MR. WEBER:  And I have no problem entering

24 her PowerPoint.
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1 MR. FLYNN:  Could we redact it to reflect

2 what she has presented?

3 MR. WEBER:  Well, like I said, it's been

4 presented.  I have no problem with having her

5 PowerPoint presentation admitted.

6 MR. MORRISON:  All right.  You are objecting

7 to the narrative?

8 MR. WEBER:  The narrative and her report,

9 yes.

10 MR. MORRISON:  What is the specific

11 objections to the narrative if it's identical to what

12 we just saw?

13 MR. WEBER:  Well, the pictures are identical,

14 but the narrative is not.

15 MR. MORRISON:   All right.  Okay.  If she has

16 not testified to it, then I think the objection should

17 be sustained to the extent that it's inconsistent with

18 anything she's got there.  If it can be redacted to be

19 identical to what she has talked about and she's

20 already shown, and it's just the pictures, that can be

21 admitted, but anything else not.  Is that agreeable?

22 MR. WEBER:  Yes, and if she prints out the

23 PowerPoint or provides it to the Board, that would be

24 fine.
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1 MR. MORRISON:  Doctor, can you print out the

2 PowerPoint that you have just given?

3 CLERK:  I can save it to this laptop right

4 now.

5 MR. MORRISON:  Oh, okay, good.  That will be

6 -- we'll mark that as Opponent's Exhibit 7; is that

7 correct?

8 CLERK:  Yes, this will be Number 7.

9 MR. MORRISON:  All right.  So, Mr. Chairman,

10 my recommendation would be that that exhibit be

11 received.

12 MR. WEBER:  And then because it's admitted

13 and it's saved on the laptop, then obviously we don't

14 need -- I didn't know -- I didn't want her to take her

15 laptop, but that's saved.

16 MR. MORRISON:  All right.  Very good.  We're

17 not going to commandeer the Doctor's laptop.

18 CLERK:  No, it's mine.

19 MR. MORRISON:  Okay.

20 CHAIRMAN:  Let the PowerPoint be received. 

21 And we're going to take a five minute break.

22 (Off the record 9:14 - 9:27 p.m.)

23 CHAIRMAN:  You may call your next witness.

24 Susanne, can you swear the witness?
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1 CLERK:  Yes.

2 MR. FLYNN:  While they're doing that, may I -

3 -

4 CHAIRMAN:  Hang on a second.

5 (Witness affirmed - Dan Ervin)

6 CHAIRMAN:  Okay.  You may proceed.

7 MR. FLYNN:  May I pass out a document and

8 have Mr. Morrison read from it?

9 Is this a letter you wrote, sir?

10 MR. MORRISON:  I'm not a witness and I'm not

11 under oath, and I believe this letter has previously

12 been admitted into evidence, so it's already in the

13 record.  You can't -- I'm not trying to dodge you.  You

14 can't ask me questions.

15 MR. FLYNN:  (Inaudible)

16 MR. MORRISON:  It's already been admitted and

17 it's in the record, and we have a rule about

18 redundancy.  I think it was introduced the first night. 

19 So this is already a part of the evidence.

20 MR. FLYNN:  The other thing I would like to,

21 before this witness testifies, I'd like to point out to

22 the Board the purpose of the -- again, just to be clear

23 of --

24 MR. MORRISON:  No, sir, this is the part of
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1 the hearing that is devoted to the presentation of

2 evidence.  You will have the opportunity to make an

3 argument at the end at which time you could address

4 that.  I want you to understand the basis for the

5 ruling so you think I'm being fair about it.

6 MR. FLYNN:  No, I understand.  I'm totally a

7 novice at this.

8 MR. MORRISON:  You're doing beautifully. 

9 You're putting lawyers in jeopardy of not having

10 clients.

11 MR. FLYNN:  I won't be funny, so I won't say

12 anything.

13 This is our next witness, Dr. Dan Ervin, and

14 he is an expert in economics, and we would like to have

15 him testify.

16 MR. MORRISON:  You're tendering him as an

17 expert in economics?

18 MR. FLYNN:  Economics.  And whatever else.  I

19 haven't seen his resume.

20 MR. MORRISON:  I will do the same with this

21 witness to assist you a minimal amount so we can move

22 along.

23 DAN ERVIN, Ph.D.

24 DIRECT EXAMINATION
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1 MR. MORRISON:  Would you give us your name,

2 please, sir?

3 A. I am Danny Ervin.

4 MR. MORRISON:  And where do you live?

5 A. 1820 East Clear Lake, Salisbury, Maryland.

6 MR. MORRISON:  What is your employment, sir?

7 A. I'm a financial economics professor from

8 Salisbury University.

9 MR. MORRISON:  Where is Salisbury University?

10 A. Salisbury, Maryland.

11 MR. MORRISON:  That's very convenient.

12 A. Yes, it is.

13 MR. MORRISON:  Okay.  And would you give us

14 your educational background, please?

15 A. I have a Bachelor of Science Degree in Civil

16 Engineering from NC State.  I have an MBA from UNC-

17 Charlotte, and a Ph.D. in Financial Economics from the

18 University of Kentucky.

19 MR. MORRISON:  All right, sir.  Have you ever

20 qualified as an expert in economics in any state or

21 federal court?

22 A. No.

23 MR. MORRISON:  Have you ever testified and

24 qualified as an expert before local government boards?
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1 A. No.

2 MR. MORRISON:  All right, sir.  And what

3 would be the nature of your testifying tonight?  I

4 don't want any specifics, but what is it you are going

5 to testify about?

6 A. The economic challenges of the Timbermill

7 Project.

8 MR. MORRISON:  Okay.  Would you like to voir

9 dire, ma'am?

10 MS. ROSS:  I'd be happy to voir dire.  Just

11 based on the last answer that Dr. Ervin is testifying

12 on the economic challenges of Timbermill, we would

13 object to him being offered as that is not relevant

14 related to the issues before this Board.

15 MR. MORRISON:  Well, he hasn't been asked any

16 questions yet, so let's see -- I don't think we should

17 exclude his testimony in its entirety until we

18 understand what he is going to be asked or what he is

19 testifying about.

20 Is there any objection to him being qualified

21 as an expert in the field of economics?

22 MS. ROSS:  I guess let me, perhaps, ask a few

23 more questions.

24 MR. MORRISON:  Sure.
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1 MS. ROSS:  And see where we end up.

2 MR. MORRISON:  Let me explain for the

3 audience.  This is known as voir dire.  This is when

4 attorneys who are not wishing to have a witness

5 declared an expert have the opportunity to ask

6 questions to determine the nature of the witness'

7 training, education and experience to see if, in fact,

8 the witness is an expert as to what he may testify

9 about.  You will get the right to rehabilitate the

10 witness if you desire.

11 All right, Ms. Ross, your witness.

12 VOIR DIRE BY MS. ROSS

13 Q. Dr. Ervin, you are the sponsor of -- or were

14 the sponsor of an on-campus conference that Salisbury

15 University had called Shore Energy, correct?

16 A. The conference was not Shore Energy.  Shore

17 Energy was a research center, and, yes, we did sponsor

18 at least one, and I think two conferences.

19 Q. In the course of Shore Energy and that

20 conference did you analyze anything related to a

21 utility scale wind farm.

22 A. One conference we had the President of Blue

23 Water Wind come and speak to approximately 100 local

24 business people about Blue Water Wind.
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1 Q. Have you done any analysis related to a

2 utility scale wind farm, personally?  Have you

3 personally?

4 A. When you say -- I state the answer as no, if

5 you mean economic analysis of them.  I have looked at

6 wind farms, and I have done some economic calculations,

7 but in my view that doesn't rise to the level of an

8 analysis.

9 Q. Have you prepared any reports or articles

10 that were published in peer reviewed literature related

11 to economics or finances of wind energy facilities?

12 A. No.

13 Q. I believe you testified that you will be

14 testifying regarding the economic impact of the

15 Timbermill Wind Project on the community, correct?

16 A. Yes.

17 Q. What other testimony regarding the Timbermill

18 Wind Energy facility would you be providing?

19 A. None.

20 MS. ROSS:  I have no further questions, but I

21 would renew my objection to the tender of this witness.

22 MR. MORRISON:  I understand.  In fairness to

23 the opposition, we're trying to get at the truth here

24 and let the community's concerns be heard while at the
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1 same time complying with the rules of law that are

2 applicable.  Let me explore just a little bit further.

3 Doctor, have you read the Timbermill

4 application that is pending?

5 A. No.

6 MR. MORRISON:  Have you read the Chowan

7 County Ordinances regarding permitting wind farms?

8 A. No.

9 MR. MORRISON:  Are you familiar with the

10 State of North Carolina permitting process?

11 Q. No.

12 A. Have you done any study of the economics of

13 Chowan County?

14 A. Yes.

15 MR. MORRISON:  And what was that?

16 A. I have looked at the impact of changes in

17 tourism as a result of building wind farms and the

18 impact of wind farms on bats, economic impact of bats.

19 MR. MORRISON:  Would it be your testimony, if

20 it was allowed -- and this is not testimony -- would

21 you want to testify about the effects of this on

22 tourism?

23 A. Yes.

24 MR. MORRISON:  Thank you.  I would assume
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1 this is being offered under the general welfare

2 provision.

3 MR. FLYNN:  Yes, sir, and the purpose of the

4 ordinance.

5 MR. MORRISON:  All right.

6 MR. FLYNN:  And the economic -- there's a

7 economic citing as well in that purpose.

8 MR. MORRISON:  Well, I don't think our

9 ordinance says anything about economics.

10 MR. FLYNN:  I believe it does.

11 MR. MORRISON:  But it's within general

12 welfare, which is a hard term to define.

13 Yes, ma'am, Ms. Ross.

14 MS. ROSS:  We're pulling out the ordinance to

15 make sure that the standard -- I think we know them --

16 but there is not a general welfare standard of the four

17 factors.  There's public health and safety, which we

18 would not say is general welfare.  It's much more

19 specific than that.  We certainly don't think that the

20 Doctor tendered even for finance --

21 MR. MORRISON:  Let me review this.  Yes, you

22 are correct.  It's very difficult for me to say this. 

23 I was in error.  Don't let it get out of this room

24 though.  All right.  The standard is, will materially
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1 endanger the public health or safety.  It does not

2 contain the word welfare.

3 Doctor, let me ask you this.  Would any of

4 your testimony be directed to public health?  I assume

5 it will not?

6 A. No.

7 MR. MORRISON:  Will not be directed to

8 safety?

9 A. No.

10 MR. MORRISON:  Will not be directed to the

11 value of adjoining or abutting property?

12 Q. No.

13 MR. MORRISON:  Will not be directed to being

14 in harmony with the area in which the project is

15 located?

16 A. No.

17 MR. MORRISON:  Will not be directed to being

18 in conformity with the land use plan adopted by Chowan

19 County?

20 A. No.

21 MR. MORRISON:  It's very difficult for me to

22 see how his testimony would be relevant, but I would be

23 glad to hear from you.

24 MR. FLYNN:  This is quoted from the
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1 evidentiary hearing requirements.

2 MR. MORRISON:  All right, sir.

3 MR. FLYNN:  It's 1.02, the purpose.

4 MR. MORRISON:  Are you talking about from the

5 Chowan County Ordinance?

6 MR. FLYNN:  Yes, sir.  Would you like a copy?

7 MR. MORRISON:  Just go ahead and read it for

8 us.

9 MR. FLYNN:  It is the intent of this

10 Ordinance to set forth zoning requirements and

11 procedures for land within Chowan County outside

12 corporate or municipal extraterritorial planning

13 jurisdictions to serve the public health, safety,

14 general welfare, and to provide the economic, social

15 and aesthetic advantages resulting from an orderly

16 planned use of land resources.

17 MR. MORRISON:  All right.  I understand. 

18 Congratulations.  That is good research.  But

19 unfortunately for your position the ordinance later

20 goes on and states specifically for the hearing we are

21 conducting tonight the evidence must be relevant to the

22 items I just read.

23 MR. FLYNN:  It's all or nothing?

24 MR. MORRISON:  For any of them.  He has to
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1 testify to one of those.

2 Commissioners, you understand the point?  It

3 would be my recommendation that the doctor is certainly

4 qualified as an expert in economics, but whether this

5 has anything -- economic damage to tourism in Chowan is

6 not relevant to your consideration.  It's not within

7 our ordinance, and that is the standard that must be

8 met.  We don't have a general welfare standard.

9 So, let me repeat again.  Testimony must be

10 related to will materially endanger the public health

11 or safety, will substantially injure the value of

12 adjoining or abutting property, will not be in harmony

13 with the area in which it is to be located, will not be

14 in general conformity with the land use plan.

15 MR. FLYNN:  Could we agree the property

16 values based on the bat testimony should be applied?

17 MR. MORRISON:  He's not going to testify

18 about land values.

19 All right.  So it would be my recommendation

20 that the witness not be allowed to testify unless he is

21 going to address one of the relevant periods.  His

22 testimony would be irrelevant and not proper for

23 consideration.

24 CHAIRMAN:   Mr. Attorney, for the sake of the
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1 Board at one time those four criteria, which I think

2 you read, were on a board that Apex had.  Do you have

3 that with you tonight?

4 MS. ROSS:  We do.

5 MR. MORRISON:  All right.

6 CHAIRMAN:  Board Members, I'm consulting with

7 our attorneys for a moment, please.

8 MR. MORRISON:  Doctor, I think I cut off in

9 mid sentence, and, Counsel, if you would look at

10 Paragraph I, Section 312 on this where the four

11 categories are enumerated.  You have it abbreviated,

12 which is very proper, number 4, general conformity with

13 the land use plan.  The doctor said he can't testify to

14 that.  But it also goes on to say, will not be in

15 general conformity with the land use plan or other

16 plans and policies officially adopted by the Board of

17 County Commissioners.

18 So let me ask you this, Doctor.  Are you

19 familiar with any other plans or public policies

20 officially adopted by the Chowan County Board of County

21 Commissioners to which your testimony would be related?

22 A. No.

23 MR. MORRISON:  All right.  Then it would be

24 my recommendation -- you are not bound by it -- but I
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1 don't see how his testimony could possibly be relevant.

2 CHAIRMAN:  Commissioners, we've heard much of

3 the, I guess, all we can discover here.  It's one of

4 the main reasons we're here again tonight.  But any

5 questions or comments on this issue about allowing him

6 to testify?

7 You're asking for him to be allowed as an

8 expert witness, correct?

9 MR. FLYNN:  Yes, sir.

10 MR. MORRISON:  The motion that is now on the

11 floor is not as to his expertise but the fact that all

12 his testimony would be irrelevant; therefore, he should

13 not be allowed to testify.

14 CHAIRMAN:  All those in favor of Dr. Ervin

15 being allowed to testify, raise your right hand.

16 MR. BONNER:  Say that again.

17 CHAIRMAN:  All those in favor of him being

18 allowed to testify raise your right hand.

19 (No Commissioners raised their hand.)

20 CHAIRMAN:  All those opposed.

21 (All Commissioners raised right hand.)

22 CHAIRMAN:  Thank you.

23 MR. MORRISON:  Doctor, did you have a written

24 report tonight?
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1 A. No.

2 MR. FLYNN:  We would like to make an offer of

3 proof.

4 MR. MORRISON:  All right.  Offers of proof

5 are generally short just to preserve the record.  What

6 the doctor is about to testify to is not evidence, and

7 you should not consider it.  You need not pay attention

8 to it.  I would recommend you don't pay attention to it

9 at this point.  He is your witness, sir.  You

10 understand this is an offer of proof; this is not

11 evidence?

12 MR. FLYNN:  Yes, sir.

13 MS. ROSS:  Mr. Morrison, if we could we would

14 ask that the offer of proof be taken out of the

15 presence of the Commissioners for the reasons that you

16 just stated, that it's not evidence and not to be

17 considered.

18 MR. MORRISON:  All right.  I think that would

19 be proper.  How long do you think it will take to make

20 this offer of proof?

21 A. Fifteen minutes.

22 MR. MORRISON:  Okay.  Mr. Chairman, I would

23 recommend that the Board retire to its council room,

24 and we will call you back.
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1 (Board members leave the room at 9:48 p.m.)

2 MR. MORRISON:  All Board Members have left

3 the room.

4 Is my microphone on?  All right, we're ready

5 to go.

6 Doctor, I understand Abraham Lincoln got his

7 start by standing on a stump giving a speech to nobody. 

8 So you have a great chance for Presidential politics,

9 particularly this year if you decide to run.  If you

10 would go ahead, Doctor, tell us what you want.

11 DR. ERVIN:  Thank you.  Just a little short

12 aside, I'm telling my students that I cannot vote for

13 Donald Trump and I can't vote for Hillary Clinton, so

14 I'm writing in my name, and I'm urging them to do the

15 same thing.

16 MR. MORRISON:  Be sure to hand out your

17 business cards before you leave.

18 .

19 .

20 .

21 .

22 .

23 .

24 .
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1 .

2 .

3 .

4 .

5 .

6 .

7 .

8 .

9 .

10 .

11 MR. MORRISON:  Thank you.  I assume there is

12 no cross-examination since this is an offer of proof?

13 MS. ROSS:  There isn't a cross, Mr. Morrison,

14 but I would just like to make sure we're in agreement

15 that this portion of the transcript will not be

16 provided.

17 MR. MORRISON:  Not provided to the

18 Commissioners.  All right.

19 Doctor, I wish you the best of luck in your

20 election, and you are excused.  Thank you so much.

21 DR. ERVIN:  Thank you.

22 MR. FLYNN:  Where does the transcript go,

23 just for our information.

24 MR. MORRISON:  The transcript is available
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1 and will be a public record.  The Commissioners will be

2 instructed not to look at this.  Two Commissioners now,

3 Commissioner Winborne, of course, has been ill all this

4 week and will have to read the entire transcript.  The

5 offers of proof will be extracted from what he reviews,

6 and Commissioner Lawrence will read the transcript for

7 tonight.  The other Commissioners may or may not read

8 the transcripts.

9 MR. FLYNN:  Thank you.

10 MR. MORRISON:  I guess we will be at ease

11 until the Commissioners come back.

12 (Off the record 10:00 - 10:03 p.m.)

13 CHAIRMAN:  You may call your next witness.

14 MR. FLYNN:  We don't have anymore witnesses

15 tonight.  We would like to reserve our closing

16 statement prior to deliberations, when they begin.  Is

17 it possible to schedule the deliberations tonight?

18 MR. MORRISON:  Sir, it is my understanding

19 then the Opponents are resting their case; is that

20 correct?

21 MR. FLYNN:  Yes, sir.

22 MR. MORRISON:  Okay.  Procedurally what would

23 happen next, Commissioners -- wait a minute.  I want to

24 ask a question.  Is there any other member of the
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1 public who has standing that wishes to offer testimony?

2 MR. WEBER:  Mr. Morrison, just so you know,

3 we have a rebuttal witness.

4 MR. MORRISON:  Oh, you do?

5 MR. WEBER:  It will take about ten minutes.

6 MR. MORRISON:  Well, before we get to that,

7 let's make sure.  Madam Clerk, let the record reflect

8 no one indicated they would like to offer further

9 testimony.  So now if there is rebuttal, it would be

10 appropriate to hear that.

11 Members of the public and Commissioners, let

12 me explain what a rebuttal witness is.  The Applicant

13 has the burden of proof so the procedure is that they

14 go first, then the Opponents go second, and then the

15 Proponents, because they have the burden of proof, get

16 to offer rebuttal testimony.  That does not mean these

17 would be new witnesses on new topics.  Rebuttal

18 testimony is limited solely to rebutting, that is,

19 contradicting the testimony of an opine and nothing

20 more, cannot go into new matters.

21 So you have how many rebuttal witnesses, sir?

22 MR. WEBER:  We have one.

23 MR. MORRISON:  Okay.

24 MR. WEBER:  And I will say -- well, two
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1 things.  First of all, Madam Clerk, could we pull up

2 the slide show that you saved on your local drive of

3 Dr. Dobbs.  And, secondly, just for the record, there

4 is a piece of evidence from Mr. Mashburn's report that

5 I think Mr. Robison has asked to be submitted after the

6 close of their evidence for our review, and we are fine

7 with that.  I just wanted to make sure that in a

8 redacted form that we look at and give you our

9 thoughts, but I wanted to make sure that that's okay.

10 We have no objection.

11 CHAIRMAN:  Let it be received.

12 MR. WEBER:  We call Tracy Butler, please.

13 CLERK:  And he has received the oath.

14 MR. FLYNN:  Your Honor, I object to this

15 witness.

16 MR. MORRISON:  What is the basis of your

17 objection, sir?

18 MR. FLYNN:  He is not a certified

19 hydrogeologist.

20 MR. MORRISON:  Well, I don't know what he is

21 going to testify to at this point.

22 MR. FLYNN:  What was he certified when he

23 first testified?

24 MR. MORRISON:  I don't recall.
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1 You previously testified, sir, as I recall?

2 MR. BUTLER:  That's correct, yes.

3 MR. MORRISON:  I don't know that he is going

4 to testify to anything beyond his expertise.

5 All right.  Let's proceed.

6 REBUTTAL WITNESS, TRACY BUTLER

7 DIRECT EXAMINATION BY MR. WEBER

8 Q. Mr. Butler, you previously testified; is that

9 right?

10 A. That's right.

11 Q. And you were accepted as a witness in the

12 design and engineering around utility scale wind

13 turbines?

14 A. That's correct.

15 MR. MORRISON:  Was he accepted as an expert

16 in that field?

17 MR. WEBER:  He was accepted as an expert in

18 that field.

19 MR. MORRISON:  All right.

20 Q. And to remind the Commissioners, you are the

21 Chief Engineer designing the Timbermill Wind Project;

22 is that right?

23 A. That is correct, yes.

24 Q. I don't want to spend too much time on the
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1 slides that Dr. Dobbs prepared, but I do want to start

2 with -- can you go to the one right before that?

3 So here we have what Dr. Dobbs indicated was

4 with the roads and such that there would be 12.7 miles

5 of new access roads and 20.7 miles of trenches or

6 electrical cables.  Do you see her calculation?

7 A. Yes, I do.  Yes.

8 Q. Did that calculation assume that each road

9 would be 36 feet in width?

10 A. I believe it did.

11 Q. So can you tell me, in fact -- well, let me

12 ask you this.  In your experience how many miles of

13 roads would you say that you've designed in all these

14 projects?

15 A. As I mentioned, we've built seven wind farms. 

16 I designed the roads for those and the other wind farms

17 we haven't built yet, so several hundred miles.

18 Q. Tell me about the roads at the Timbermill

19 Wind Farm.

20 A. Sure.  The plan is, as I mentioned, to build

21 16 foot wide access roads.  The roads themselves will

22 be constructed with a geotextile fabric, which is

23 something similar to this table cloth here.  And on top

24 of that would be approximately eight to 12 inches of
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1 stone or gravel that you see typical on a gravel road. 

2 So the fabric kind of bridges the core soils that were

3 mentioned earlier and allows us to build a competent

4 road without creating the four to six feet of fill that

5 was mentioned previously.  So really that allows the

6 roads to pretty much be at grade where the existing

7 grade is now.

8 Q. Do you think that the 12.7 miles is accurate

9 based on 16 foot width roads versus 36 foot width

10 roads?

11 A. Well, that's -- I think that's the length of

12 --

13 MR. FLYNN:  That's a yes or no.

14 A. Sorry.  What was the question again?

15 Q. Do you think that the 12.7 miles is accurate?

16 A. Yes.

17 Q. And do you think that the 36 mile -- or 36

18 foot width is accurate?

19 A. No, that's not accurate.  So the -- as I

20 mentioned, the final road will be 16 feet wide.  The 36

21 that was referred to is probably being misquoted

22 because the width of the crane path will probably be

23 approximately 36 feet wide, so that would be a 16 foot

24 wide road and then two ten foot wide shoulders that the
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1 crane could walk on.  And as we previously testified,

2 those compacted shoulders would be scarified and

3 decompacted and then restored, so the only thing

4 remaining would be the 16 foot wide road.

5 MR. MORRISON:  Excuse me.  What does

6 scarified mean?

7 A. Oh, ripped out and decompacted.  So it would

8 be temporarily compacted on the shoulders so the crane

9 could walk and then you would rip it up and decompact

10 it or fluff it up again so it would be back in its

11 normal state.

12 Q. Dr. Dobbs was very concerned about a

13 sedimentation and erosion control plan.

14 A. Yes.

15 Q. Will the project have a sedimentation and

16 erosion control plan when construction begins?

17 A. Yes, it will, absolutely.

18 Q. And what will that entail?

19 A. So that would entail typical measures that

20 are used to control erosion and sediment such as silt

21 fences, check dams.  There are also some other

22 techniques that we use since this is kind of linear

23 project generally, such as the way the soil is

24 excavated and placed around the foundation, kind of
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1 creates a little berm to prevent any further sediment

2 being carried off.  That would be an entire plan.

3 Q. There was a discussion about stormwater

4 management and infiltration.  Can you explain maybe the

5 dewatering process, the stormwater management, the

6 basic process?

7 A. Yes, I can talk about that.  As was mentioned

8 the groundwater table here is pretty shallow.  It's a

9 couple of feet below the surface, and as was mentioned

10 we'll have to dewater the excavation.  So the

11 dewatering of the excavation takes place over just the

12 few weeks that you need to dig the hole and pour the

13 foundation in, so if the permeability of the soil is

14 such that the groundwater moves slowly, as was stated,

15 well, we are dewatering just for merely a couple and

16 then the foundation will be built and be back to

17 normal.  So it's not a long-term draw down of the

18 groundwater.  It's just a temporary draw down until you

19 can get the foundation constructed and then it's back

20 to normal.

21 Q. Just for some context, if you don't mind if

22 the Commissioners will allow it, I would like you to

23 stand up and step off how big the base of the turbine

24 will be.
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1 A. The bottom of the footing or just the

2 pedestal itself.

3 Q. The pedestal that goes up.  Could I have him

4 just so we get a sense?

5 MR. MORRISON:  Is this rebuttal?  I don't

6 recall any testimony about the width of the turbine.

7 MR. WEBER:  There was testimony by Dr. Dobbs

8 about the total acreage that would be destabilized.

9 MR. MORRISON:  You're correct.

10 Q. So --

11 MR. MORRISON:  Wait a minute.  Commissioners,

12 would you like this illustration.

13 DR. KEHAYES:  I can do without it.

14 MR. MORRISON:  All right.  There's not much

15 appetite for that.

16 MR. WEBER:  Okay.

17 Q. How big is the pedestal? 

18 A. As I previously testified, the top of the

19 pedestal the diameter of the pedestal is approximately

20 18 feet.

21 Q. And that 18 feet will be the only amount that

22 is above ground?

23 A. That's the only portion of the pedestal or

24 the foundation that's above ground, the 18 feet.
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1 Q. And the foundation that's below the ground,

2 how big will that be in relation to this room?

3 A. Well, as I mentioned, the diameter of these

4 foundations will probably be around 70 feet in

5 diameter.  That's from that brick wall over here to the

6 little display placard back there.  So it's much

7 smaller than this room, yes, definitely smaller than

8 this building.

9 Q. Approximately how many square feet would that

10 foundation be?

11 A. I could try to do the math in my head, but I

12 would probably get it wrong, so it's probably going to

13 be something like three or four thousand square feet.

14 Q. So three to four thousand square feet for a

15 foundation?

16 A. Probably.

17 Q. So once the wind turbines are built and

18 including the turbine itself, the beauty ring and the

19 roads, how much per turbine will be a disturbed area?

20 A. So as I previously testified, the disturbed

21 area if the total amount that gets changed from its

22 natural state, but then most of that is put back, so

23 when everything is said and done and everything is

24 restored, the final will be that 18 foot diameter
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1 pedestal, the ten foot beauty ring and then the access

2 road, so it's less than a quarter of an acre,

3 approximately, per turbine, if you include the road as

4 well.

5 Q. So a quarter of an acre per turbine, and how

6 many turbines will there be?

7 A. I believe there are 48 in this county.

8 Q. So there will be a total of 12 acres

9 disturbed around that?

10 A. More or less.  The final for this area, yeah.

11 Q. And what is the total project area?

12 A. I believe we've seen -- there are a couple

13 numbers, but it's 15,000 acres.

14 Q. How many of those acres are in Chowan County?

15 A. Oh, it's 8,000.

16 Q. So when this is built there will be 12 acres

17 out of 8,000 that are disturbed?

18 A. That would be -- yeah, new impervious area 

19 created, so it's pretty small compared to the overall

20 drainage area, so you can see that the increase in

21 stormwater runoff is pretty negligible.

22 Q. Now as far as these issues that Dr. Dobbs

23 brought up about stormwater runoff and erosion and

24 such, are these issues that you have seen in the past
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1 and have engineered for?

2 A. Yeah.  As I mentioned, my previous job was

3 civil design at large institutional, things like higher

4 eds and hospitals and all of those had to use

5 stormwater management and erosion sediment control,

6 similar to what we do here.

7 Q. Have you designed any of the wind turbines in

8 coastal areas?

9 A. Yes.

10 Q. Which coastal area?

11 A. So we have projects on the Gulf Coast of

12 Texas that are very similar geographies.

13 Q. And what is the elevation of this project in

14 Chowan County?

15 A. It's not much.  It's less than 50 feet.  It's

16 not even going to be 20 feet.

17 Q. And what about in Texas?

18 A. Very similar.  It's less than 50 feet.

19 Q. Dr. Dobbs testified that she doesn't know how

20 these types of road could be built here in the Bear

21 Swamp.  Do you feel like these roads could be built?

22 A. Well, certainly.  There's roads all through

23 Bear Swamp.  There's public roads that are just fine. 

24 There's private roads that are just fine.  So, yes, 
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1 roads in this area.

2 Q. Does Weyerhaeuser have roads in this area?

3 A. Yes, they do.

4 Q. Have you traveled on any of the Weyerhaeuser

5 or the public roads in the area?

6 A. Yes.

7 Q. Have you been to the Amazon Wind Farm?

8 A. Yes.

9 Q. Have they built roads in these counties?

10 A. Yes.

11 Q. Will those be similar to the roads that you

12 all will be building?

13 A. In some places, yes.  I think they had some

14 different soil types than what we have here, so there

15 may be some slight differences.

16 Q. Dr. Dobbs talked about the unsuitability of

17 the soils.  Do you all analyze the soils before you

18 begin construction?

19 A. Oh, yes, absolutely.  We do extensive

20 geotechnical investigations.

21 Q. Do you do that in-house, or do you hire

22 someone to do that?

23 A. No, we would hire a consultant to do that

24 work for us.  Some of that work has already been done.
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1 Q. Is there anything, Mr. Butler, that I missed

2 that you would want to say about what you heard from

3 Dr. Dobbs?

4 MR. MORRISON:  You can't do that.  You have

5 to ask a question so everybody knows whether they can

6 object to it or not.

7 MR. WEBER:  I'd be happy to.

8 Q. You heard Dr. Dobbs talk about the stormwater

9 runoff and the erosion control and the roads?

10 A. Yes.

11 Q. You've talked with me about any of the,

12 maybe, inaccuracies or mistakes in her testimony?

13 A. Yes.

14 Q. Are there any other than you can think of

15 that I haven't talked about?

16 A. Certainly.  There was -- well, first of all

17 there was an example of a wind farm road design for a

18 mountain top road, which is not applicable here. 

19 That's in a mountainous area.  And that had some widths

20 of road construction a hundred feet wide, and as I

21 mentioned, some incredible road fills.  And that's just

22 not the case here.  We don't need to do that here, so

23 the disturbance is very small, minimal, so there was

24 that.  There were some other inaccuracies too, but
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1 those are the ones that really stand out.

2 MR. WEBER:  Thank you.  That's all I have.

3 MR. MORRISON:  You have the opportunity to

4 cross-examine Mr. Butler if you would like.

5 MR. FLYNN:  Thank you.

6 CROSS-EXAMINATION BY MR. FLYNN

7 Q. Was there an Apex land use plan submitted to

8 the Board?

9 A. I don't know.

10 Q. Have you ever designed or engineered on

11 wetlands?

12 A. Wind farms?

13 Q. Yes.  Or whatever you were designing.

14 A. Sure.  Since these projects are -- the

15 project areas are large, they always --

16 MR. MORRISON:  Answer the question yes or no.

17 A. Yes.  The projects are really large and no

18 matter where you go in the country they're going to

19 have wetlands in them, so you have to deal with that in

20 their design.

21 Q. Are you being paid to be here tonight? 

22 You're a consultant with Apex?

23 A. No, I'm an Apex employee.

24 Q. Employee.
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1 A. Yes.

2 Q. Are you a hydrogeologist?

3 A. So I'm a licensed professional engineer. 

4 We've covered that.  But I have done --

5 MR. MORRISON:  That's a yes or no question.

6 A. So, yes, I'm not a hydrogeologist, but I am a

7 professional engineer and I've done very similar work

8 to what Dr. Dobbs has done in the past when she worked

9 for V-DOT.  Ran drill crews just like she has and

10 designed roads.

11 MR. MORRISON:  In the course of becoming a

12 licensed civil engineer, did you take courses in

13 hydrogeology?

14 A. No courses in hydrogeology.  Just work

15 experience modeling groundwater flows and things of

16 that nature.

17 MR. MORRISON:  Have you worked in the

18 hydrogeological field as an engineer?

19 A. To some degree, yes, I've done that, yes.

20 MR. MORRISON:  Thank you.

21 Q. Have you ever testified against industrial

22 wind farms anywhere?

23 MR. MORRISON:  Wait a minute.  That was not

24 raised.  You can only ask questions relative to what
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1 was asked.  I don't think you can get into that.

2 MR. FLYNN:  They cross-examined our witness

3 asking --

4 MR. MORRISON:  What is your question, sir?

5 MR. FLYNN:  It's has he been an opponent to

6 wind farms in any capacity?

7 MR. MORRISON:  All right.  Go ahead.  Yes or

8 no?

9 A. No.

10 Q. Will building roads affect the groundwater

11 table in anyway?

12 A. No, not the groundwater table.  It's not

13 going to raise or lower the groundwater table when you

14 build a road.

15 Q. How about the surface water?  Will that be

16 affected?

17 A. As I mentioned, no, because stormwater

18 management and erosion sediment control mitigation will

19 happen, and I'm sure that stormwater runoff is not

20 affected.

21 Q. Will building the -- like the ditches to

22 control the water flow, will that affect the water

23 table in the aquifers that she was talking about?

24 A. I didn't propose building ditches.
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1 Q. She was talking about ditches, you know, as a

2 part of affecting the flow of the water through the

3 aquifer system, I believe.

4 A. The existing ditches?

5 Q. No, building new ditches to control the

6 runoff from the roads and the turbine construction and

7 so forth.

8 A. Well, the roads in this type of topography

9 won't really utilize ditches much.  It'll just kind of

10 runoff in the curves from the road and shoot right off

11 and infiltrate there on the side.

12 Q. Will ditches be dug to lay the cables?

13 A. There will be a ditch that's dug to lay the

14 cable and then backfilled as soon as the cable is

15 placed in it, so you won't see a ditch on the surface.

16 Q. Her testimony was that she was -- the

17 compacting from any construction was going to affect

18 the -- will be an impediment to the water flow under

19 the surface of the ground.

20 A. Is that a question?

21 Q. Do you agree?

22 A. No, I don't agree with her testimony on that.

23 Q. Construction of these turbines, will that

24 affect the land use in any way.
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1 A. I'm not here to testify about land use with

2 civil engineering.

3 Q. Are the wetlands going to be affected by the

4 construction of these wind turbines?

5 A. We had someone else to talk about wetlands. 

6 I don't know if you recall his testimony.

7 Q. You said two or three feet water table,

8 correct?

9 A. Yes, the groundwater is two to three feet

10 below the surface.  It varies across the site.  As I

11 said, we've already done preliminary geotechnical

12 investigations here that have measured the depth of the

13 groundwater, and it varies from four to seven feet

14 across the site.

15 Q. She testified one foot.  Do you disagree with

16 that?

17 A. I'm sure it's possible it could be at one

18 foot somewhere in 15,000 acres.

19 Q. You're saying it averages four to seven feet?

20 A. The data points we took, those were the

21 numbers, between four to seven.  That varies

22 seasonally, so drier times would be lower, wetter times

23 could be higher.  After last week's rain it is perhaps

24 higher, but I haven't taken the measurements this week.
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1 Q. Do you believe, as Dr. Dobbs stated, that the

2 turbines will be intrusive on the aquifers and the

3 water table?

4 A. No.  No, they will not.

5 Q. And this is -- no, I can't ask that.  I'm

6 through with all my questions.

7 MR. WEBER:  May we have just a moment before

8 we rest?  I have no other questions.  No other

9 questions for the witness.

10 MR. MORRISON:  Okay.  Commissioners, I'm sure

11 the Chairman is going to allow you to ask this witness

12 questions, but remember this is rebuttal, so you can

13 only ask questions about what he just testified to,

14 nothing else.

15 EXAMINATION BY THE BOARD

16 MR. KEHAYES:  Mr. Butler, do you -- as an

17 engineer this is everyday stuff to you and sometimes

18 your response is very quick and, excuse me, sometimes

19 seems a little flippant.  I'm sure that's not your

20 purpose.  But when you spoke about the roads you said,

21 well, we lay this fabric down, some gravel and away we

22 go.  That doesn't quite paint the picture that I want

23 about the construction of the road, the depth -- I mean

24 these are huge machines.  Can you give us a little more

mailto:sgrahamassoc@gmail.com


120

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 specifics.  You said it's like this and we put some

2 gravel on and away we go.

3 A. Right.

4 Q. A little more detail.

5 A. Yeah, I can do that, absolutely.  As I

6 previously testified, we'll have to, perhaps, you know,

7 if there's existing farm roads and things of that

8 nature, we'll have to maybe change their geometry such

9 that the vehicles can make the turns.  And, you know,

10 if there's a, say, 90 degree turn vehicles can't make

11 that, so we'll have to enlarge those turns so we can

12 get through.  But the one thing is as large and as

13 heavy as these components are and the trucks, the way

14 the trucks are designed are with multiple axles.  So

15 the load is spread out over top of the whole thing.  So

16 the load on a particular axle is the same that it would

17 be on another vehicle that travels on the road.  So the

18 travel on the public roads the axle loads have to be

19 same.  They can't be over the limit.  So really that

20 weight is dispersed, so even though it's heavy it's

21 spread out, so the road that we build doesn't have to

22 be, you know, an interstate or anything like that. 

23 It's a simple road, a simple gravel road that can

24 handle these loads.  And then once construction is
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1 finished, the traffic will just be pickup truck

2 traffic.

3 DR. KEHAYES:  So there will be no -- we say

4 in the decommissioning there is the option to remove

5 access roads.  But at this point at the construction

6 there won't be any removal of any of the roads; they'll

7 just be left as access roads? 

8 A. They will be left as access roads, but if we

9 do have to temporarily improve a turn, putting down

10 more stone or something so the trucks can make it,

11 those temporary improvements would be pulled out such

12 that only a 16 foot wide road would remain.

13 DR. KEHAYES:  And the -- we spoke about the

14 70 foot diameter of the foundation.

15 A. Uh-huh.

16 DR. KEHAYES:  And the depth is how much?

17 A. To the bottom would be approximately ten

18 feet.  I think a previous witness said the Amazon ones

19 were 12 feet deep, but that would probably depend on

20 the soil types there as opposed to here, but

21 approximately ten feet deep.

22 DR. KEHAYES:  Is that a disc or a discus? 

23 That is, flat sides and bottom, or is this concave.

24 A. Oh, the bottom is flat.  So the bottom is
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1 flat, yes.

2 DR. KEHAYES:  Thank you.

3 A. You're welcome.

4 DR. KEHAYES:  Oh, wait, one more.

5 A. Sure.

6 DR. KEHAYES:  You worked on the Texas

7 projects?

8 A. That's correct.

9 DR. KEHAYES:  How high are those wind

10 turbines?

11 A. Ooh, let's see, the ones I did at the Cameron

12 Wind Farm in Brownsville, Texas.  Those were 125 meter

13 rotors on 87.5 meter hub height, so that puts them -- I

14 don't know the category of tip height in your

15 ordinance, but --

16 DR. KEHAYES:  Eighty-seven (87) foot hub

17 height.

18 A. Yeah.  The tower is 125 meter diameter

19 rotors.

20 MR. MORRISON:  Feet or meters?

21 A. I'm sorry, meters, yeah, 125 meters.

22 DR. KEHAYES:  87 meter hub height.

23 A. That's correct.  87.5 meter hub height.

24 DR. KEHAYES:  Thank you.
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1 A. You're welcome.

2 CHAIRMAN:  Mr. Mitchener?

3 MR. MITCHENER:  There was concern expressed

4 about underground aquifers.  Am I to understand that --

5 what effect does the plan impact do you see it have on

6 any of the underground aquifers?

7 A. Well, I don't believe it would have an

8 impact.  As I mentioned, the lowering of groundwater

9 tables that were suggested at each foundation would be

10 temporary in nature while the foundation was being

11 constructed.  I don't believe that's enough to lower

12 the groundwater table as a whole.  It's just going to

13 be a temporary thing.  Additionally, since we are at an

14 impervious area, it was suggested that traditional

15 stormwater runoff would be at a faster rate and hence

16 wouldn't recharge.  But the NPDES and other measures

17 that would be installed would kind of pull back that

18 rate so that water will indeed recharge.

19 MR. MITCHENER:  So in effect after all the

20 construction and everything is done and so forth, the

21 turbines are up or whatever, there really won't be any

22 discernible negative impact on water underground?

23 A. Not in my opinion.

24 CHAIRMAN:  Thank you.
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1 MR. BONNER:  What did you say the approximate

2 square footage for the foundation for the wind

3 turbines; what did you say?

4 A. I was trying to do the math in my head, which

5 probably isn't the best thing to do, but if it's a 70

6 foot diameter, half of that will be, what 35, and

7 900 times three so 2700 or 3,000 square feet, something

8 like that, maybe, three or four.

9 MR. BONNER:  You mentioned something about 18

10 feet.  What was -- the pedestal, what was that?

11 A. So the top of the foundation that sticks up

12 out of the ground is about 18 feet in diameter.

13 MR. BONNER:  And that pedestal sits on a

14 foundation that's approximately 2700 feet -- square

15 feet?

16 A. If my math is right, yes.  So that the

17 bottom, the part that's underground is 70 feet in

18 diameter, and the part that sticks up out of the ground

19 is 18 feet in diameter, approximately.

20 MR. BONNER:  You also mentioned relative to

21 the roads that would be built, after the equipment is

22 brought in, you mentioned about the road being first

23 initially 36 feet and then afterwards 16 feet that will

24 accommodate a pickup truck.  So basically what you're
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1 saying is that after the equipment has been brought in

2 the larger trucks would no longer be needed for a 36

3 foot roadway?

4 A. Well, so, the 36 feet -- I should probably

5 have been clear.  So the 16 feet will have stone on it

6 and be built that wide, and then there will be just

7 compacted shoulders so no stone will be laid down

8 there.  It will just be the dirt that was there will be

9 temporarily compacted so that the large crane can walk

10 safely down it.  The trucks with the turbine components

11 they don't need that 36 foot width, so they stay mainly

12 on the 16 foot road, the 16 foot wide road, so after

13 construction you don't need those crane shoulders

14 anymore.  You just need the road for the pickup trucks. 

15 And then if you had to bring equipment back in they

16 would stay on that road or you could actually recompact

17 the shoulders if you had to bring in a crane for some

18 reason later.

19 MR. BONNER:  Thank you.

20 A. You're welcome.

21 CHAIRMAN:  Okay.  You may be excused.

22 A. Thank you.

23 MR. WEBER:  We have no additional witnesses. 

24 We would request a very short recess before we rest
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1 just to make sure we haven't forgotten anything.

2 MR. MORRISON:  I think the Commissioners

3 would want it to be a very short recess.

4 CHAIRMAN:  We'll take five minutes.

5 MR. WEBER:  Thank you very much.

6 (Off the record 10:37 - 10:42 p.m.)

7 MR. CAMPEN:  Mr. Nixon, on behalf of

8 Timbermill Wind, LLC, we rest our case, and we ask that

9 the record of this proceeding be closed and that we

10 will await direction from the Board as to when you will

11 reconvene for deliberations.  And at that point both

12 parties will have the opportunity to give closing

13 statements, I understand.  Thank you.

14 CHAIRMAN:  Okay, Board members, at this time

15 the evidentiary hearing is now closed.  Did I say that

16 right?

17 MR. MORRISON:  The evidentiary portion is

18 closed, and no new evidence will come in.

19 CHAIRMAN:  We may listen to closing arguments

20 tonight.  Do you have an estimated time?

21 MR. CAMPEN:  We understand that the Opponents

22 are going to delay their closing statement until the

23 evening at which deliberations take place.  We would

24 prefer to wait until the same time.  And, also, we'll
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1 have two Commissioners back, a full Board to hear the

2 closing statements.

3 CHAIRMAN:  It's getting late enough.  So what

4 I would suggest is that we recess this hearing until

5 our mid-month meeting, October 17th at 5:00 p.m. the

6 same location.  How do you feel about that?  That's

7 going to be just to discuss our deliberation date.

8 MS. WOMBLE:  Chairman Nixon, that October

9 17th date at 5:00 p.m., is that solely -- recessing

10 this meeting solely to discuss when you will schedule

11 deliberations and closing arguments?

12 CHAIRMAN:  Yes.

13 MS. WOMBLE:  Okay.  I just wanted to make

14 sure I understood exactly what you were talking about

15 for that date.

16 DR. KEHAYES:  We will start at 5:00 for that?

17 CHAIRMAN:  Yes.  We're going to start at

18 five, and we'll go on into our regular meeting at six. 

19 Just to discuss the time and place to have the

20 deliberations.

21 MR. BONNER:  You said discuss a date?

22 CHAIRMAN:  Right.  So everyone will be here.  

23 I can do that at five that night.

24 MR. CAMPEN:  Commissioner Nixon, may I
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1 inquire, is the 17th at 5:00 p.m. for the purpose of

2 this Board discussing when at some later date they will

3 reschedule to reconvene? 

4 MR. CHAIRMAN:  Yes.  We would need time to

5 get transcription from the court reporters and also we

6 have plenty of stuff to study here.

7 MR. MORRISON:  That's (inaudible) Mr. Chair.

8 MR. CHAIRMAN:  Yes.  Okay.  At this time I am

9 recessing.

10 MR. CAMPEN:  Commissioner Nixon, we

11 understand from the court reporters that they can

12 expedite the transcripts to put you all in a position

13 to actually deliberate on the 17th if you so choose.

14 MR. MORRISON:  I don't think they're going to

15 be able to do that, because they don't know about the

16 other two members schedules that are not here tonight. 

17 Is that correct?  All right.  So it will be announced

18 on that date.

19 All right.  Before we recess, Commissioners,

20 I have an admonition.  The evidentiary portion of this

21 hearing is closed.  The law requires that your

22 deliberations be in public, so there are two tasks to

23 keep in mind.  You should not investigate.  Multiple

24 witnesses talked about websites and so forth.  You
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1 should not go and look at those.  You should not go to

2 the site.  You should not talk to any of your

3 constituents and the parties about this.  You can only

4 base your decision on the evidence that has been

5 presented to you.

6 Secondly, you should not even discuss this

7 case with yourselves, amongst yourselves outside of

8 being in session, because your deliberations must be

9 public.  You may, if you get them, review transcripts

10 or other documents that have been offered in evidence

11 and received, but you may not discuss that with anyone

12 else.

13 Madam Clerk, before any transcripts are sent

14 to the Commissioners, Ms. Womble or I need to look at

15 them to make sure we extract those things that should

16 not be reviewed by the Commissioners that were simply

17 offers of proof.  I believe that is the end of my

18 statement.  Thank you for tolerating me for the past

19 four days.

20 CHAIRMAN:  May I ask the Clerk to get a list

21 of the documents from both sides so that we know what

22 we have in our packages.  There's a few documents that

23 were floating around that we were not allowed to look

24 at.  Perhaps all of them were taken back up.  They were
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1 not admitted into evidence.

2 CLERK:  I have a list of evidence.

3 CHAIRMAN:  Okay.

4 MR. FLYNN:  Can I ask a question?

5 CHAIRMAN:  Sure.

6 MR. FLYNN:  We would need to have access to

7 the transcripts before we prepare for deliberations. 

8 Can that be taken into consideration before we begin

9 deliberations.  We would prefer to have deliberations

10 and closing arguments on the same day, if possible.

11 CLERK:  If you will provide me with your

12 email address, I'll send them to both you and Apex so

13 that you will receive them.

14 CHAIRMAN:  Anything else?  Okay.  We're going

15 to recess until October 17th at 5:00 p.m in this same

16 room.  Thank you.

17 (Off the record 10:39 p.m.)

18

19

20

21

22

23

24
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STATE OF NORTH CAROLINA )
                              ) C-E-R-T-I-F-I-C-A-T-I-O-N
COUNTY OF PERQUIMANS          )

I certify that the foregoing is a correct

transcript from the record of proceedings in the above-

entitled matter.

Stephanie C. Graham, CVR-M                                   10/23/2016                     
Stephanie C. Graham, CVR-M   October 23, 2016
Court Reporter & Notary Public
Notary Public Number:  19940760073
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1 (On the record at 5:04 p.m.)

2 CHAIRMAN:  I'll call this conditional use

3 hearing back to order, this quasi-judicial hearing.  At

4 this time this meeting mainly is to discuss a

5 deliberation date to deliberate on what we have heard. 

6 So we need to try to figure out dates here.  I hope you

7 all brought your calendars.

8 Is my microphone working?

9 MR. FLYNN:  We've got feedback.

10 (Discussing sound system.)

11 CHAIRMAN:  Commissioners, I was just talking

12 to the Court Reporter.  They should have all of the

13 transcripts completed this coming Monday.  Am I

14 correct?   Okay.  At that time you will have them in

15 your hands to take home and study along with all the

16 other materials.  Part of them have already been

17 provided, that is up to Wednesday.  The time of the

18 meeting is up to us to decide on at this time.  I am

19 looking at the first week in November, sometime during

20 that week.  And it would probably have to be the latter

21 part of the week.  So how are your schedules looking

22 towards Thursday or Friday the first week in November?

23 MR. WINBORNE: Mr. Chairman, that would be

24 fine with me.
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1 CHAIRMAN:  Thursday or Friday.  Would you

2 like to do this any during the day, or do you want to

3 start at night and have it continue on during the day

4 on Friday?

5 DR. LAWRENCE: The first week I have Monday,

6 Wednesday and Fridays free.

7 CHAIRMAN:  The first week you have Monday,

8 Wednesday and Friday free?  Thursday what time will you

9 get out?

10 DR. LAWRENCE: Seven-twwenty (7:20). 

11 Generally Thursdays are bad days.

12 CHAIRMAN:  Okay.  How does all day Friday

13 sound?  All day.  And if it has to it will run into

14 Monday of the following week?

15 MR. WINBORNE: How long do you anticipate the

16 deliberations will take?

17 CHAIRMAN:  I have no idea.  I've never been

18 through this.

19 MR. BONNER:  Friday is fine with me.

20 CHAIRMAN:  All day?  Or would you all rather

21 just start Friday evening and take all day Monday if we

22 have to?

23 MR. MITCHENER:  Why don't we start at 9:00

24 Friday morning and we'll do our best.
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1 CHAIRMAN:  Okay.  Everybody double check your

2 schedules.

3 DR. LAWRENCE:  I can do it anytime Friday.

4 MR. BONNER:  I prefer we do it all day

5 Friday.

6 CLERK:  Would you prefer to have it in the

7 meeting room upstairs?

8 CHAIRMAN:  I think this is fine right here.

9 DR. KEHAYES:  Mr. Chairman.

10 CHAIRMAN:  Yes.

11 DR. KEHAYES:  At the beginning of that

12 meeting will we have the closing arguments from both

13 sides?

14 CHAIRMAN:  Yes.

15 DR. KEHAYES:  Do we anticipate they will not

16 be hours in length.

17 CHAIRMAN:  We can implement a time limit.  

18 Give me one second.  I think on Friday we can decide. 

19 We may have to continue on.  If we do we can decide at

20 that time what days will work best for us if we have to

21 go into another day.  Staff, are you all available?

22 (They indicate yes.)

23 MR. WINBORNE: Mr. Chairman, just for

24 clarification, after the closing statements there will
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1 only be Commissioners deliberating; is that correct? 

2 There will be no more public responses or anything by

3 the attorneys?

4 MS. WOMBLE:  There's no more evidence at this

5 time.  The only thing that will happen on the 4th, if

6 you pick the 4th, will be closing arguments by both

7 sides.  And then you will deliberate.

8 CHAIRMAN:  Okay.  We won't set a time when we

9 will end Friday.  We will set a 9:00 time to begin. 

10 Does this need to be in the form of a motion?  Or I set

11 the time, right?  Okay.  I don't think there's anything

12 else to discuss on this.  I will set the time for 9:00

13 a.m.  This will be November 4th at the Public Safety

14 Center, this same building in this same room.  9:00

15 a.m.,  And the room is free, right?  Okay.  At this

16 time I recess this quasi-judicial hearing, and thank

17 you.

18 MR. FLYNN:  Are you going to set a time on

19 the closing arguments?

20 CHAIRMAN:  Normally it's about 30 minutes. 

21 Most likely that's what it will be.

22 (Off the record 5:11 p.m.)

23

24
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1 CHAIRMAN:  Chowan County CUP Hearing 16-02 is

2 now back in session.  At this time we are going to

3 listen to closing arguments.  Applicant, you have the

4 choice of going first, or you may defer to the

5 opposition.

6 MR. CAMPEN:  We choose to go second.  Thank

7 you.

8 CHAIRMAN:  Okay.  Before we continue, I am

9 going to give each person 30 minutes for their closing

10 argument and ask that our attorney keep our time.  And

11 Mr. Brian, are you --

12 MR. BRIAN:  I'm back.

13 CHAIRMAN:  You're back.  Good to see you

14 again.

15 MR. BRIAN:  Thank you.

16 CHAIRMAN:  You may begin.

17 MR. BRIAN:  Thank you.

18 CLOSING STATEMENT BY MR. BRIAN

19 Gentlemen, you are being asked to make a decision

20 which will affect the future of Chowan County for at

21 least the next 20 years.  Many of us present in this

22 room no longer will be here in 20 years, and I suspect

23 that none of us still will be working at that time.  If

24 you approve this project for 105, 600-foot-tall
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1 windmills - each one taller than the Washington

2 Monument - still will be here turning out government

3 subsidized profits for whoever buys this project from

4 Apex and affecting the growth patterns for Edenton and

5 the whole of Chowan County.  It may be the most

6 important decision you ever make for the future of your

7 county, and it certainly will be one with profound

8 long-term impacts.

9 To guide you in making this decision you have

10 only the ordinance that you enacted, but which was

11 drafted largely Apex; the evidence submitted by Apex in

12 support of its application; the evidence submitted by

13 our clients in opposition to the project, and your own

14 common sense.  As you struggle with your ordinance and

15 consider the mountain of documents that have been piled

16 upon you by Apex, I hope you will not forget the most

17 important of the tools that you have at your disposal,

18 which is your common sense.  Because I believe strongly

19 when you consider the ordinance and the evidence in

20 light of your own common sense you will see clearly

21 that Apex has failed to meet its burden in showing that

22 its project complies with even the minimum standards of

23 the ordinance and, therefore, that you should deny its

24 application, both for legal reasons and for the good of
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1 the people of Chowan County.

2 Almost the first thing the ordinance calls

3 upon you to decide is whether the Apex application is

4 complete.  The evidence before you shows clearly that

5 the answer to this question is no.  Your ordinance

6 requires that any environmental assessment required for

7 the project be submitted with the application.  If it

8 is not, then the application is not complete.  In this

9 case, everyone who has testified on the issue has

10 testified that an environmental assessment is going to

11 be required for this project.  How could it not be?  It

12 is going to disturb between 50 and a hundred acres of

13 wetlands in an area which is adjacent to, even if it

14 does not specifically disturb, an Area of Environmental

15 Concern under the CAMA regulations.  Of course this

16 project is going to require an individual wetlands

17 permit, of course an environmental assessment is going

18 to have to be prepared by that permitting process.  But

19 you do not have this environmental assessment before

20 you.  Why is that?  Because Apex turned the process

21 that was established by your ordinance on its head in

22 order to avoid giving you this information.  You will

23 recall that your own county attorney, Mr. Morrison,

24 specifically interpreted the ordinance and advised you
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1 that Apex would have to have all its other permits in

2 hand before it came to you for a special use permit. 

3 And that's Opponent's Exhibit Number [6].

4 Apex apparently decided this was not an

5 acceptable approach, and for reasons that are not

6 clear, Mr. Morrison has retreated from the process that

7 he himself determined must be followed.  And yet in

8 spite of this effort to avoid having to get the other

9 permits it needed before coming to you, the evidence

10 still shows unequivocally that Apex will need an

11 environmental assessment that this Board must review

12 before it issues a conditional use permit.  The

13 county's consultant, who it paid tens of thousands of

14 dollars to review the application stated clearly in its

15 report that Apex likely will need an environmental

16 assessment, and that's Exhibit Number [100].  Likewise,

17 Mr. Phillips, Apex's own internal environmental

18 specialist testified that Apex almost certainly is

19 going to need an environmental assessment because it

20 almost certainly is going to have to obtain an

21 individual wetlands permit for this project.  True,

22 both the county consultant and Mr. Phillips tried to

23 shimmy around this issue by saying that because Apex

24 has not yet applied for its wetlands permits, that an
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1 environmental assessment technically is not yet

2 required for the project, but everyone agrees that it

3 will be required.  And you know that the only reason

4 the environmental assessment is not before you now is

5 because the process that Mr. Morrison laid out in

6 Opposition Exhibit [6] has been violated from the

7 outset.  The process has been stood on its head so that

8 you do not get to see the environmental assessment and

9 will not know the type of damage this project is going

10 to have on the environment of your county and its

11 wildlife, which are so very important to the county's

12 economy and its identity.

13 The work-around proposed by the consultant

14 that the environmental assessment be submitted after

15 the conditional use permit is issued is wholly

16 inadequate and inconsistent with both the letter and

17 the spirit of the ordinance.  The ordinance requires

18 any environmental assessment to be part of the

19 application, and its intent in doing so clearly is to

20 make it possible for you to review the environmental

21 assessment as part of your analysis of the application

22 and your determination of whether a conditional use

23 permit should be issued.  If the environmental

24 assessment is not submitted to you until after you
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1 issue a permit, then its submission is a waste of time. 

2 By then -- by the time you learn of all the damage the

3 project is going to wreck on your county it will be too

4 late, and I promise you that Apex will sue you if you

5 try to revoke the permit because of something shown in

6 that environmental assessment.

7 Why would you let Apex avoid this clear

8 requirement in the ordinance that it wrote?  You should

9 hold them to this point.  And the most galling aspect

10 of this issue is the contempt with which both you and

11 the people of Chowan County have been treated by Apex. 

12 The only reason you do not have the information that

13 would be contained in an environmental assessment

14 before you now is because Apex will not give it to you. 

15 They have all the information that will be needed about

16 how many bats and birds will be killed by the project

17 and how many other species will be affected, but they

18 refuse to give it to you because they claim it's

19 proprietary in nature.  What that means is that they

20 think if the public has that information it will affect

21 their business.  That's what proprietary information

22 is, business information.  Of course if you followed

23 the correct procedure in the first place you would have

24 all this information because Apex would have had to
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1 submit its environmental assessment to you, but, no,

2 you were wandering on this issue like you have bags

3 over your heads.  And who put the bags on your heads,

4 Apex did.  Apex has willfully blinded you in an effort

5 to hide from you and the people of Chowan County the

6 true impact this project is going to have.

7 Apex also attempted to baffle and confuse you

8 regarding the impacts this project is going to have on

9 the value of adjoining and adjacent property.  Focus on

10 those terms, because those are the terms used by your

11 ordinance.  That language is straight out of Section

12 3.14 of the Ordinance.  I never have seen quite so

13 brazen a shell game as that which is being played by

14 Apex with regard to the evidence of what impact the

15 property is going to have on the value of adjoining or

16 abutting property.  First of all, what do the terms

17 adjoining and abutting mean?  The ordinance defines

18 abutting property as that which has a common property

19 line with the project, and that's in Section 15.04. 

20 The same section defines adjacent in the same way, but

21 the ordinance does not define adjoining.  For that we

22 have to consult the dictionary, which states that it

23 means setting next to, which means that adjoining

24 property is the same as adjacent or abutting property. 
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1 Oddly enough the ordinance, which Apex wrote, does not

2 seem to care about the impact that the project will

3 have on the rest of the county, just the land located

4 right next to the project.  But even more oddly, Apex's

5 own evidence shows conclusively that the project will

6 damage the value of adjoining and adjacent property. 

7 When Apex submitted its application to you, it included

8 two articles written by Hoen and Hinman, along with

9 several other authors, which appear to conclude that

10 wind turbines do not have negative impacts on nearby

11 properties.  Mr. Moody, who Apex hired to do two

12 reports on this subject, relied almost entirely upon

13 the conclusions in these reports because he says there

14 is no data in North Carolina that indicate whether wind

15 turbines have negative impacts on adjoining or adjacent

16 properties.  This, of course, is because there are no

17 properties in North Carolina or anywhere else in the

18 United States which are even close to the size of this

19 project proposed by Apex.

20 In this regard you really are being asked to

21 make a leap of faith with regard to the impact of this

22 project upon adjoining and adjacent properties.  Mr.

23 Moody admitted in his testimony and his reports nobody

24 has a clue of what the impact of this project is going
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1 to be on the value of adjoining or adjacent properties,

2 because nobody has ever seen a project like this

3 before.  Put simply, Mr. Moody's opinion is pure

4 speculation.

5 But that issue aside, let's look at the Hoen

6 and Hinman reports that Mr. Moody relied upon and

7 consider the evidence that was submitted by Mr.

8 Mashburn for the opposition in this case.  Mr. Mashburn

9 did exactly what Mr. Moody did in analyzing the effect

10 of this project upon property values.  Much was made of

11 the fact that Mr. Mashburn did not do a local market

12 study.  What purpose would it have served?  Mr. Moody

13 already had testified that there was not enough data in

14 the market either in Chowan County or anywhere else in

15 the United States to evaluate the impact of this

16 project.  And Mr. Mashburn took him at his word.  So

17 what did Mr. Mashburn's review of Hoen and Hinman

18 studies find?  Well, although it is true that

19 residential properties five and ten miles away from

20 existing wind farms did not show a loss in value, those

21 within one to five miles lost over 20 percent of their

22 value.  That's Hoen and Hinman.  Consider that point

23 for a moment.  The properties closest to the projects

24 studied by Hoen and Hinman lost over 20 percent of
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1 their value.  They lost both direct value and they lost

2 the benefit of appreciation in their value enjoyed by

3 similar properties in the surrounding areas.  Anyway

4 you slice it, losing 20 percent or more of your

5 property value is a big loss.  Consider if I told you

6 you had to lose 20 percent of your fingers.  That would

7 be a loss.  I think you would miss that.  Because of

8 the wording of the ordinance -- and why is this

9 particularly relevant to Chowan County?  Why does this

10 particular factor weigh so heavily?  Because of the

11 wording of the ordinance.  Remember, the ordinance does

12 not care about properties five or ten miles away.  It

13 cares only about adjoining and adjacent properties,

14 which by definition are within one mile of the project. 

15 Therefore, Apex's own evidence, as confirmed by Mr.

16 Moody and elucidated by Mr. Mashburn, shows the

17 properties which are adjoining or adjacent to the

18 project can expect to lose upwards of 20 percent of

19 their value.  It might be more than that, because

20 nobody has ever seen a project like this one before. 

21 But we do not need to speculate because the Hoen and

22 Hinman reports, as blessed by Mr. Moody, already show

23 that there will be significant damage to adjoining or

24 adjacent properties.  And even more significant,
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1 frankly, is the evidence that Apex has not submitted to

2 this Board, most of the properties that are adjoining

3 or adjacent to the project in this case are undeveloped

4 or are being used for farming purposes.  The studies

5 relied upon by Apex focus entirely on residential home

6 studies.  There is no appraisal evidence at all of what

7 impact this project is going to have upon the

8 development of raw land or unoccupied land.  However,

9 Dr. Dodds and Dr. Heiniger both testified that the

10 hydrological effects of this project will be to

11 increase flooding and degrade water quality on those

12 adjoining and adjacent properties.  After the storms

13 this county passed through, just passed through, in

14 which gallons upon gallons of water were dropped on

15 these properties and flooding was prevalent in the area

16 where the project is planned, can any of you say that

17 the value of raw land that floods more frequently due

18 to the impact of the Apex project is going to increase? 

19 Would you buy it?  I doubt seriously that you would.  

20 Where will all the homes in the future be

21 built in Chowan County?  Surely not near any Apex Wind

22 Farm.  Where will all the businesses in the future

23 locate?  Surely no where near the Apex Wind Farm. 

24 Remember, this is a 20 year project, and it may last
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1 even longer than that.  Therefore Apex is asking you to

2 create a development dead zone in this part of the

3 county that will exist into the lives of your

4 grandchildren and beyond.  Your ordinance requires that

5 the project not substantially injure the value of

6 adjoining or adjacent properties, and in this case the

7 evidence submitted either shows that the project is

8 likely to diminish the value of those properties by

9 more than 20 percent, does not speak at all to the

10 impact of the project upon those properties because

11 they are undeveloped and unoccupied, or indicates that

12 those properties are more likely to flood and suffer

13 other types of damage as a result of the Apex project. 

14 In short, Apex's entire case collapses on the property

15 valuation point alone.

16 And there are problems with all the other

17 findings too.  For example, how could anyone seriously

18 say that this project is consistent with the land use

19 plan that seeks to maintain the rural nature of the

20 county, of this part of the county.  Make no mistake,

21 this is a major industrial project.  How is it possible

22 to put a major manufacturing facility that will consist

23 of over 100 structures taller than the Washington

24 Monument in an area that you have said you want to
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1 maintain as rural?  Likewise, how is it possible for a

2 project that is going to diminish the value of

3 adjoining and abutting properties by over 20 percent to

4 be in harmony with those properties.

5 As for public health and safety, why are you

6 being subjected -- the people who live in this area --

7 to noise, infrasound and shadow flicker?  Why should

8 they have to bear this burden?  Nobody has said that

9 these problems will not exist or that they are not at a

10 minimum very annoying.  Apex's response, it's only a

11 little bit of harm, so you should ignore it.  If this

12 project was being built in your neighborhoods or near

13 the cotton mill or near the fish hatchery, would you be

14 willing to ignore these annoyances.  Would you be

15 satisfied with computer simulations?  Apex could not

16 even be troubled to actually measure the noise on the

17 site, preferring instead to rely upon computer

18 simulations to determine the noise will not be bad

19 enough to make this a significant problem.  The Apex

20 Project does not comply with your ordinance, and that

21 ought to be the end of it.  But it also should offend

22 your sense of right and wrong and your common sense

23 about what is good for Chowan County.  Apex has tried

24 to blind you and bury you with paper in an attempt to
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1 befuddle and confuse you and sell you a bill of goods

2 that is an empty as the promises of any con man.  You

3 may think you'll get a nice property tax return from

4 this project, but whatever comes in will be nothing in

5 comparison to the harm you will do to the people of

6 Chowan County both now and into the foreseeable future.

7 I know this isn't an easy decision.  Apex is

8 a very intimidating company.  They've got a lot of

9 money spent fighting on this project.  I suspect that

10 the legal fees alone with them having three partners

11 from Parker Poe, a big firm like Parker Poe, sit

12 through all these hearings, let alone all the other

13 work that has been done on this project, probably equal

14 or exceed the amount of tax revenue you're going to get

15 from the project.  And that doesn't even take into

16 account all the experts, hotel rooms, travel

17 arrangements, and all the rest.  The opposition is

18 impoverished by comparison.  For that matter the whole

19 of Chowan County is impoverished by comparison.

20 But difficult decisions are the privilege of

21 public office.  And the people of Chowan County have

22 faith in you.  They have faith that you have the

23 strength of character not to be intimidated by a big

24 company like Apex.  They have faith that you will
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1 protect the future of the county.  If you stand up to

2 Apex and say, no, the people will thank you for it.  If

3 you do not, they will never forgive you.

4 Therefore, we request that you deny Apex this

5 application for a conditional use permit.  In closing,

6 I would like to note too, a couple of things.  First,

7 if this fight goes before the Court, the statutes say

8 that the issue of impermissible conflicts of interest

9 could be raised at that time, in Court, in case any of

10 you have any plans to lease land to Apex.

11 Second, if you want to see those

12 environmental studies Apex has given to the state,

13 which I cannot imagine that you don't, all you have to

14 do is subpoena them from Apex.  You have that power. 

15 You can subpoena those documents.  They require Apex

16 provide those documents to you.  Finally, with regard

17 to some requests for additional conditions filed

18 Wednesday by Apex, what they are asking for is both

19 unlawful because it violates the ordinance.  It

20 constitutes an admission that the application is

21 incomplete, just as we have been contending.  If the

22 process had been followed as Mr. Morrison set forth in

23 Exhibit [6], then all of these permits would have

24 already been obtained, and there would be no need for
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1 additional time.  Likewise, there is no reason at all

2 to delay submission of the avian and bat studies.  They

3 are already done.  The only reason to delay them is to

4 prevent you from seeing them before you vote on this

5 permit.  Do you not feel the wool is being pulled over

6 your eyes?  With regard to the request for extension of

7 time for the permit to exist from one year to four and

8 a half years, your ordinance simply doesn't permit

9 that.  Section 3.17 is clear, and it is mandatory, one

10 year or the permit expires.  This Board has the power

11 to give extensions every six months but only after a

12 showing that Apex has been -- or whoever is asking for

13 the extension -- has been diligent and been proceeding

14 with due diligence in the preceding six months.  My

15 understanding is that this Board just revoked a permit

16 on a solar project because they didn't act within 12

17 months.  You cannot waive and you cannot vary this

18 ordinance provision.  It is a basic principle of law

19 that you are bound by the terms of your ordinance,

20 including the procedural terms.  If you violate your

21 ordinance, you violate the opponent's due process

22 right.  That's as simple as it gets.  That's a part of

23 me that kind of wants you to do it.  It would be easy

24 to overturn.  Therefore, this request, regardless,
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1 should be denied.

2   We thank you very much for your time and your

3 diligence in hearing this case.  As I said the last

4 time I was here, I have sat through many, many cases,

5 probably close to a thousand, special use permit cases

6 in my career, and I can tell you that what you guys

7 have done here has been somewhat extraordinary, the

8 long hearing that you had on that Wednesday and things

9 like that, just plain extraordinary.  And so we do

10 appreciate very much the time and the effort that

11 you're putting into this, and I think we do believe

12 that you care very much about the future of the county. 

13 If you do so, gentlemen, if you really care about this

14 county, you'll say no to Apex.  Thank you very much.

15 CHAIRMAN:  Thank you, Mr. Brian.  Mr. Campen.

16 MR. CAMPEN:  With your permission, I'll step

17 to this podium here.  We have a PowerPoint.

18 CHAIRMAN:  Yes, sir.

19 CLOSING ARGUMENT BY MR. CAMPEN

20 Good morning.  I echo Mr. Brian's comments to

21 you about your perseverance through this process.  We

22 all appreciate your service to the county.  I know this

23 has been quite a commitment for you.

24 The Chowan County Board adopted a wind energy
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1 ordinance in 2011.  Contrary to Mr. Brian's

2 misunderstanding, Apex did not draft the ordinance. 

3 This county drafted the ordinance.  It was enacted in

4 2011.  And wind energy facilities were included in your

5 zoning ordinance as an allowed use, subject to a

6 special use permit.  This Board considered the

7 ordinance again in 2011, and in 2015 made amendments to

8 the ordinance.  These were legislative decisions.  What

9 you are here for today at the end of this process is a

10 quasi-judicial proceeding, entirely different than the

11 legislative process that you went through in adopting

12 and amending the ordinance.  You're no longer debating

13 the wisdom of whether wind energy facilities are good

14 or bad for Chowan County.  You've made that decision

15 several years ago.  The only issue before you this

16 morning is whether Timbermill meets the standards

17 adopted by this Board in your zoning ordinance. 

18 Section 3.12H of your ordinance provides that the

19 permit issuing board shall approve the requested permit

20 unless it concludes, based upon the information

21 submitted at the hearing three things:  (1), the

22 requested permit is not within your jurisdiction; (2),

23 the application is incomplete; or (3), the development

24 will not comply with one or more requirements in your
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1 ordinance.  Let's take each of those.

2 First, with respect to jurisdiction, you

3 clearly have jurisdiction.  No one has contested that. 

4 The use is permitted under your zoning ordinance.  It's

5 in your table of uses, and action on conditional use

6 permits are clearly within the jurisdiction of this

7 Board and every other board in the county.  On

8 completeness, the County Planning Staff, Ms. Bryant,

9 and HDR, both found the application was complete.  You

10 will recall the first evening this hearing was convened

11 you heard extensive testimony from Mr. Blackwell of HDR

12 on the issue of completeness, and the red herring that

13 Mr. Brian brings up about the environmental assessment. 

14 You heard extensive testimony by your consultant about

15 that issue and his finding that the application was

16 complete because there was no environmental assessment

17 at this point, and it was unclear about when there

18 would be one.

19 With respect to compliance, the evidence,

20 which I'll go through here and summarize briefly for

21 you, demonstrates conclusively that Timbermill complies

22 with all of the ordinance requirements.

23 Section 3.12J of your ordinance provides that

24 the burden of persuasion on the issue of whether the
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1 development will comply with all the requirements of

2 the ordinance rests on the applicant, Apex.  You will

3 recall Professor David Owens back in the spring, maybe

4 it was May or June, conducted a workshop in this

5 building for this Board, and he talked to you about

6 competent, material and substantial evidence

7 extensively and about quasi-judicial proceedings and so

8 on.  I was at that workshop.  He explained that

9 competent, material and substantial evidence is

10 evidence that is admissible, relevant to the issues in

11 dispute, and sufficient to support the decision of a

12 reasonable fact finder.  Here the development

13 standards, which are in your ordinance and on which we

14 have the burden to establish that we have complied

15 with, and we'll take those in order.  With respect to

16 setbacks, the application includes an extensive map

17 book showing the entire project area and demonstrates

18 that the project will comply with all the setbacks:

19 residences, occupied building, public roads.  You've

20 heard the expert testimony of Tracy Butler, a licensed

21 professional engineer with Apex to that effect.  He

22 further testified that nearly 80 percent of the

23 turbines would be a half mile away from any residence

24 and 60 percent would be fully three-quarters of a mile
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1 away from any residence.  This evidence was not

2 contradicted.

3 With respect to the second development

4 standard, sound.  You heard the testimony of Mark

5 Bastasch, a licensed professional engineer qualified by

6 this Board as an expert.  He testified that under the

7 ordinance audible sound cannot exceed 55 decibels at

8 any nonparticipating residence or occupied building. 

9 He prepared a report, which is in the Application at

10 Tab 9, a sound report, which illustrated the analysis

11 and methodology he undertook to determine what the

12 sound would be from this project at any

13 nonparticipating residence or occupied building.  And

14 his conclusion was that the maximum that would be

15 audible was 50 decibels, five below the allowed

16 threshold in your ordinance.  This evidence was not

17 contradicted.

18 With respect to shadow flicker, Mr. Bastasch

19 also testified -- he also prepared a report, which is

20 included in Tab 8 of the Application.  The ordinance

21 standard, of course, is no more than 30 hours of

22 flicker on any residence or occupied building of a

23 nonparticipating landowner.  And, in fact, the study

24 shows that only 15 hours would be -- that would be the
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1 maximum that any nonparticipating residence or occupied

2 building would experience, half of the allowed

3 threshold under your ordinance.  This evidence was not

4 contradicted.

5 With respect to installation and design, the

6 Application provides the facility conforms to the

7 American National Standards Institute standards and

8 other relevant codes, that there will be no advertising

9 on the turbines, no lighting other than what the FAA

10 prescribes, and Tracy Butler, the licensed professional

11 engineer for Apex testified to this effect before you. 

12 This evidence was not contradicted.

13 With respect to decommissioning, a

14 decommissioning report was included at Tab 5 of the

15 Application.  A supplement was provided as Timbermill

16 Exhibit [21].  You heard the expert testimony of Kendra

17 Kallevig-Childers, who works with the international

18 engineering firm that prepared those studies.  The

19 studies looked at what would be required to disassemble

20 the project safely and the cost of doing so.  And based

21 on that estimate, Mr. Giecek offered testimony before

22 you to the effect that Apex is willing, fully willing,

23 to pay the 7.3 million dollars cash bond to the county

24 as a decommissioning bond.  This evidence was not
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1 contradicted.

2 Timbermill has met its burden by competent,

3 material, and substantial evidence to show that the

4 application will comply with all the provisions of the

5 ordinance.  No evidence was offered to contradict

6 Timbermill's compliance with these development

7 standards.  At this point in your ordinance the burden

8 shifts from the Applicant to the opposition.  Section

9 3.12I says that even if the Board finds that the

10 application complies with all the other provisions, it

11 may still deny the permit if it concludes that the

12 project more probably than not will materially endanger

13 the public health or safety, will substantially injure

14 property value, will not be in harmony with the area,

15 or will not be in general conformity with your land use

16 plan.  However at 3.12J the ordinance goes on to say

17 that the burden of persuasion on whether the

18 Application should he denied for any of those reasons

19 I've just articulated, the burden rests on the party or

20 parties urging the requested permit be denied, and

21 that's Mr. Brian's clients.  The opposition has not met

22 their burden in this respect.

23 Let's walk through the evidence offered by

24 Timbermill.  You heard from Dr. Christopher Ollson on
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1 public health and safety.  He has a Ph.D. in

2 environmental health.  He was qualified by this Board

3 as an expert on the health effects of wind turbine

4 noise.  He testified that the audible sound at the

5 model was 50 dBA, below your 55 threshold, and with the

6 required setbacks in your ordinance, there would be no

7 adverse impacts to the community from audible sound.

8 With respect to sleep, he testified that

9 there was no support for an association between turbine

10 noise and disturbed sleep based on the 2016 Health

11 Canada study, which you heard extensive testimony

12 about.  Concerning shadow flicker, he testified that at

13 the established setbacks shadow flicker does not pose a

14 threat to public health.

15 Concerning infrasound and low frequency

16 noise, he testified that these would be well below

17 levels that would pose a risk to public health. 

18 Concerning annoyance, he testified that annoyance is

19 not a health effect, classified as a health effect by

20 the World Health Organization, that wind turbine

21 annoyance is similar to other common annoyances, such

22 as traffic annoyance.  And, finally, with respect to

23 quality of life, he cited again a 2016 Heath Canada

24 study that found that people living in proximity to
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1 turbines did not experience a diminished quality of

2 life.  And this was a study of some 1200 people living

3 as close as a thousand feet from wind turbines.  It's

4 also important to note that Dr. Ollson's testimony was

5 based on his own primary research that he conducted as

6 a professional in this field, as well as research

7 conducted by colleagues and his review of peer-reviewed

8 published literature.  None of his testimony was

9 contradicted.

10 You also heard on the subject of public

11 health and safety from Tracy Butler, again, qualified

12 as an expert by you as an engineer.  He testified the

13 project will comply with the North Carolina Building

14 Code, that the project plans will be stamped by North

15 Carolina licensed professional engineers, that the

16 project will comply with national and international

17 electrical codes, that it will comply with all the

18 ordinance setback standards, and that there will be an

19 operation's staff on site, as well as a 24/7 365-day

20 monitoring at an operations control center of all

21 metrics and aspects of the project.

22 You also heard from Kendra Kallevig-Childers,

23 with an engineering firm that did the decommissioning

24 report.  Her testimony was that the decommissioning
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1 plans contemplate and provide for a safe and timely

2 removal of the equipment at the end of the life of the

3 project.

4 You also heard from Rob O'Neal.  He was

5 qualified as an expert in the issues of ice and blade

6 drop and throw.  He testified that in the unlikely

7 event of the release of ice or a blade from a turbine

8 that they would fall well within the ordinance setback 

9 requirements.  There was no contrary testimony offered

10 by the opposition.  Here is the exhibit that was

11 introduced into evidence to illustrate this testimony

12 showing the nearest occupied structure 1541 feet from

13 the turbine and then maximum ice throw point would be

14 some less than -- more than 300 feet away from that. 

15 So this, again, illustrates that even in the very

16 unlikely, extraordinarily unlikely event of release or

17 a blade or turbine that it would not pose any safety

18 risk to members of the community.

19 Dave Phillips, Director of Environmental

20 Permitting, who qualified as an expert, testified that

21 all the environmental permitting requirements had been

22 met and that he and his team had been and will continue

23 to be in regular and close consultation and

24 coordination with federal and state environmental
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1 agencies.  This evidence was not contradicted.

2 Ms. Dodds testified for the opposition.  I

3 don't think Mr. Brian was here that evening.  It is

4 clear from her testimony she is totally biased against

5 wind energy, opposes all wind energy personally and

6 professionally, never supported a single wind project,

7 in fact has opposed a dozen.  She opposes all

8 development, not just related to wind energy, any

9 development of any kind she is opposed to.  She has

10 never conducted a single test or study.  Claims that a

11 single wind turbine, one wind turbine, would make an

12 impact on a watershed spanning hundreds of miles.  She

13 offered limited testimony on hydrology.  Her report was

14 not admitted because it contained information well

15 beyond her expertise.  She raises speculative,

16 unfounded concerns that are not based on any actual

17 research or data.  And, furthermore, the nature of her

18 concerns will be addressed by stormwater and

19 sedimentation control permits issued by the county and

20 the North Carolina Department of Environmental Quality.

21 You also heard with respect to the issue of

22 property value from Chuck Moody, qualified as an

23 expert, a North Carolina licensed general real estate

24 appraiser, a member of the Appraisal Institute since
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1 1985.  He actually served two terms on the North

2 Carolina Appraisal Board.  He prepared an extensive

3 property impact analysis.  The study included a

4 detailed analysis of property sales around the

5 Timbermill Project area and of sales around the Amazon

6 Project nearby to understand the market here in the

7 community.  His study included an analysis of the lack

8 of impact of values of adjoining and abutting property

9 in areas similar to Chowan County.  He analyzed peer

10 reviewed studies on wind turbine impacts to property

11 values of adjoining and abutting properties and their

12 applicability to your county and concluded, based on

13 all this analysis and study, that Timbermill will not

14 substantially injure the value of adjoining or abutting

15 property.  The opponents offered Mr. Mashburn who

16 testified he had done no analysis in Chowan County of

17 abutting properties.  He had never visited the

18 Timbermill Project area.  He was limited to testifying

19 to a critique of a literature review.  He

20 inappropriately cherry picked portions of studies that

21 suited his opinion and ignored others that disagreed

22 with his opinion.  He provided no testimony or opinion

23 on whether the proposed development would substantially

24 injure the value of adjoining or abutting property,
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1 just offered no opinion on that whatsoever.  And we

2 submit his testimony is not competent evidence.

3 With respect to harmony, you heard from John

4 Hecklau.  He was qualified as an expert in visual

5 simulations.  He conducted a comprehensive visual

6 impact assessment of Timbermill.  He testified in his

7 report, which is in evidence.  It illustrated that

8 nearly half of the five mile study area would be fully

9 screened from the project, meaning no turbines or

10 portions of them would be visible.  In Edenton very

11 little of the project would be seen his report showed. 

12 He testified the project would be screened from 97

13 percent of visually sensitive areas in the county.  The

14 visual impact study that he conducted and the approach

15 that he uses, the methodology, includes use of a panel

16 of experts who rates simulations of the project.  The

17 results of the rating panel indicated a moderate impact

18 and supported Timbermill's compatibility with this

19 community.  The raters indicated the turbines appear

20 appropriate in a working agricultural landscape.

21 Further with respect to harmony, you heard

22 from Mr. Moody who testified he had analyzed the zoning

23 district with respect to actual uses of adjoining and

24 abutting properties.  He testified that the project

mailto:sgrahamassoc@gmail.com


32

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 would be in compliance with the stated goals of the A-1

2 Zoning District, that the Timbermill Project will

3 preserve and encourage the continued use of land in

4 agriculture and forestry and preserve open space.  You

5 recall the testimony was a turbine would take only

6 about a quarter of an acre out of agricultural

7 production.  He testified that the land on which

8 Timbermill is proposed is designated prime farm land

9 and that this use is compatible with agricultural uses. 

10 He testified that Timbermill will maintain farmland,

11 provide supplementary income to land owners and

12 discourage conversion of open, prime agricultural land.

13 You heard also from Dr. Ollson who testified

14 that while some people living around turbines find them

15 annoying the peer-reviewed published research by Health

16 Canada just last year found that this annoyance is

17 related to personal factors and that noise from wind

18 turbines plays only a minor role in comparison to other

19 factors in leading people to report noise from wind

20 turbines.  The same study, the same Health Canada

21 study, found no association between turbine exposure

22 and sleep disturbance or quality of life for people

23 living as close as 820 feet from a turbine.  This

24 evidence was not contradicted.
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1 You heard from Alissa Cale, a land adjustment

2 program manager for Weyerhaeuser.  She has lived in

3 Chowan County for 24 years, very familiar with the area

4 in which the project is proposed.  Much of that area is

5 property owned by her employer, Weyerhaeuser.  She

6 testified that the project is compatible with

7 Weyerhaeuser's operations and that the area surrounding

8 the Weyerhaeuser property is timberland and

9 agricultural production land.

10 Finally, the development standards in your

11 ordinance, setbacks, sound, shadow flicker, all those

12 were designed to promote harmony.  And as is clear from

13 the evidence, Timbermill meets and indeed beats

14 everyone of those development standards.

15 With respect to conformity to the land use

16 plan, you heard from your own planner, Elizabeth

17 Bryant.  She offered into evidence County Exhibit [3],

18 an extensive analysis of your land use plan, and she

19 set out, I think, two pages of elements of that plan

20 with which this project is compatible and consistent. 

21 Chuck Moody also offered testimony on this issue.  He

22 testified that one goal of the plan is to preserve

23 agricultural land and that Timbermill achieves this

24 goal, as I explained, with only a quarter of an acre
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1 per turbine coming out of production.  The opposition

2 offered no evidence on conformity of the land use plan.

3 So in conclusion, Timbermill has met its

4 burden to show that all the development standards have

5 been met in connection with the ordinance under 3.12H

6 of the ordinance.  We've made a prima facie case that

7 this is entitled -- Apex is entitled to the CUP.  The

8 opposition has offered no evidence to rebut

9 Timbermill's showing that it met the development

10 standards.

11 The burden then shifted to the opposition to

12 show more probably than not that the Apex project would 

13 not endanger public health or safety, substantially

14 injure the value of adjoining or abutting property, not

15 be in harmony or not be in conformity with the land use

16 plan.

17 I want to take a moment here and just

18 highlight the fact that for three years Apex and its

19 engineers and planners have worked to design a safe

20 project for this community that will comply with all

21 state and federal laws and with your ordinance.  The

22 Corps of Engineers, the U.S. Fish and Wildlife Service,

23 the North Carolina Department of Environmental Quality,

24 the North Carolina Wildlife Resources Commission, and
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1 other state and federal agencies with the expertise and

2 the enforcement authority will ensure that this project

3 is safe for the community and for the environment. 

4 Timbermill will tie into existing transmission lines. 

5 No new overhead lines will be required, and this means

6 very little environmental impact.  Timbermill

7 appreciates the fact that this project has caused

8 concern by some members of your community.  Any

9 significant new development in an urban area or an

10 agricultural, rural area causes concern.  It's called

11 fear of the unknown.  We don't know what this is going

12 to do to us or what it's going to look like,

13 particularly a project like this because it's a new

14 project for our state.  And being sensitive to those

15 concerns, you heard testimony from Mr. Giecek that Apex

16 has conducted more than 20 community meetings over

17 three years to explain the project to your community

18 and to answer questions about the project.  They also

19 opened an office in the area, and they have employed

20 local personnel.  As you deliberate we urge you to

21 remember that the project represents a good use of land

22 with very, very limited environmental impact without

23 any required infrastructure investment by this Board

24 and this community.  It represents a major capital
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1 investment in Chowan County that will indeed have a

2 long-term impact on this county and the ability for you

3 to do things for your community, and at the same time

4 retain land for agricultural use in this county.  So

5 the opposition had this burden to show that the project

6 should be denied for these four reasons, and they have

7 not met their burden.

8 So in conclusion, Timbermill has met its

9 burden fully and completely, and I would argue

10 exhaustively, and the opponents have not met their

11 burden.  We urge you to approve this Application for

12 the reasons I've just articulated.  Thank you for your

13 time and attention.

14 CHAIRMAN:  Thank you, sir.

15 MR. BRIAN:  Mr. Chairman, Mr. Morrison, Ms.

16 Womble, I just want to clarify a point.  It was stated

17 in Mr. Campen's argument that Mr. Mashburn did not

18 offer an opinion on value, whether it would have a

19 negative impact on value.  He did offer an opinion,

20 both in his report and in his live testimony, that

21 states specifically in the report his analysis of Hoen

22 and Hinman reports, I can say that single family homes

23 located within one mile of a turbine will be negatively

24 impacted.  So I just want to clarify that point.  There
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1 is, in fact, an expert opinion on the value -- harmony

2 by the opponents in the record.

3 MR. CAMPEN:  Mr. Chairman, if I may briefly

4 respond.  I think we're done with arguments here, but I

5 just have to respond to that.  Mr. Mashburn did not

6 speak to the standard in the ordinance.  He offered

7 testimony.  He did not speak to the standard in the

8 ordinance.  Thank you.

9 CHAIRMAN:  You've heard the arguments.  At

10 this time before deliberations I am going to call for a

11 ten minute break, so I can confer with the Board

12 members here, so Commissioners, we'll take ten minutes.

13 (Off the record 9:50 - 10:29).

14 BOARD DELIBERATIONS

15 CHAIRMAN:  I apologize for the wait.  The

16 Commissioners wanted some more copies of evidence

17 presented.  We may have times of this as we keep

18 deliberating, times like this that we ask for more

19 copies.

20 Commissioners, before you, I have asked

21 Lauren to hand out a guideline here.  And we'll start,

22 Number 1, is the application complete?  CCO 3.13B1. 

23 Has everybody located that paper.  This is the

24 guideline I'm going to follow in our deliberations.
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1 MR. MORRISON:  Mr. Chairman, if I may -- can

2 everybody hear me?

3 RESPONSE:  No.

4 MR. MORRISON:  Can everybody hear me now?

5 Mr. Brian who represents the opposition, had

6 to return for pressing business to Raleigh.  That is

7 normal in proceedings like this.  This is deliberations

8 now, and his role was finished.  You should not draw an

9 inference one way or the other from the fact that he is

10 not present.  Okay?

11 CHAIRMAN:  Thank you.  Again, Commissioners,

12 before you is item 1.  And at this time I would open it

13 up to the floor for deliberations.

14 DR. KEHAYES:  Mr. Chairman, I have a question

15 about completeness.  In going over our ordinance

16 requirements of 3.24, Compliance with State Guidelines

17 for Areas of Environmental Concern, I know Mrs. Bryant

18 had said there were areas of environmental concern in

19 this area.  And Mr. Phillips, representing Apex had

20 said that CAMA officials had been out there, and Mathis

21 has been out there looking at things.  So this says,

22 prior to the issuance of any initial zoning permit CAMA

23 and the local AEC Permit Officer shall determine

24 whether the proposed use or structure is located within
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1 an area of environmental concern.  This determination

2 shall result from an on-site investigation.  If the

3 proposed use or structure is located in an area of

4 environmental concern, CAMA and the local AEC Permit

5 Officer shall certify that the proposed use or

6 structure complies with the development standards of

7 the State Guidelines for Areas of Environmental Concern

8 prior to issuing any zoning permit, special use, or

9 conditional use permit.

10 Now, I've heard that CAMA has been on-site,

11 but this says that the AEC Permit Officer shall certify

12 and they -- I'm not finding any documentation that this

13 has been done.  It sounds like CAMA has been on-site,

14 they've looked at things, but what our zoning says,

15 3.24 says, we need certification of that.  For one of

16 the representatives to say CAMA has been there, that's

17 hearsay as far as I'm concerned.  I want a written

18 documentation that we have satisfied 3.24 on our zoning

19 ordinance.

20 CHAIRMAN:  Thank you, sir.  Any others?

21 What section were you quoting from, Dr.

22 Kehayes?

23 DR. KEHAYES:  3.24.  It's right after the

24 Vested Rights section.
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1 CHAIRMAN:  Madam Clerk, could you get us a

2 copy of that just to pass around and make sure they

3 know what it is.

4 CLERK:  Give me that section number again,

5 Dr. Kehayes.

6 DR. KEHAYES:  3.24.

7 CHAIRMAN:  Okay.  You have what was read by

8 Dr. Kehayes before you.  Any other deliberation on

9 this?  Ms. Bryant is away on a personal matter.  She

10 will be returning around lunch and cannot testify, but

11 staff may be able to find any other documents that may

12 be in evidence here to answer your questions.

13 Yes, sir.

14 MR. MITCHENER:  Would Ms. Bryant be in a

15 position to tell us what CAMA has done --

16 CHAIRMAN:  No, sir.

17 MR. MITCHENER:  -- what their time table is,

18 anything of that nature?

19 CHAIRMAN:  No, sir.

20 The transcript for Ms. Bryant, part of her

21 testimony is on page 34, day 1, if any of you want to

22 review that.

23 Any more deliberations on this matter?  If

24 there's no motions pending, we'll move on to the next
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1 item.

2 DR. KEHAYES:  Mr. Chairman.

3 CHAIRMAN:  Yes, sir.

4 DR. KEHAYES:  I would like to interject that

5 I would appreciate, if possible, hearing from Ms.

6 Bryant whether or not this has been satisfied.

7 MR. MORRISON:  Ms. Bryant cannot testify

8 unless you want to reopen the hearing.  And she is not

9 immediately available.  What is before you, certainly

10 your review of the ordinance as written, Ms. Bryant's

11 testimony, what weight you wish to give to it, that the

12 application is complete is a reasonable inference you

13 could follow, but you are not required to, that her

14 testimony that it is complete would encompass the CAMA. 

15 Dr. Kehayes raises a good point about the issue of

16 hearsay.  Hearsay is sometimes admissible in these

17 kinds of proceedings, except if it goes to the heart of

18 the matter in which case it would not be.  You can,

19 although I would caution you to be very careful, you do

20 have -- it's in the Board's discretion to reopen the

21 hearing for the sole purpose of eliciting further

22 testimony from Ms. Bryant on this point.  But that's in

23 your discretion.  Or you can rely on the evidence as

24 presented -- the hearing has been closed -- and what is
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1 in there or not in there and reach your decision. 

2 Finally, if you are inclined, and I'm not suggesting

3 that you should be, if you were inclined to grant the

4 application, you can make it subject to, as is always

5 the case, the Applicant obtaining such other and

6 further licenses and permits as are required by other

7 involved agencies, including CAMA certifications,

8 having certifications.  That way if there is no

9 certification, the permit would never be applicable. 

10 If there is, it would.  I'm afraid that's about all the

11 guidance I can give you at this point.

12 MR. CAMPEN:  Mr. Chairman, if you would

13 indulge us, we would ask for a brief recess to confer

14 with the county attorney.

15 MR. MORRISON:  I think that would be

16 appropriate, Mr. Chairman.  However, the opposition

17 needs to be present.

18 CHAIRMAN:  Okay.  At this point I'll grant a

19 recess.  Thank you.

20 (Off the record  10:48 - 11:16 a.m.)

21 MR. NIXON:  Thank you for the wait.  Mr.

22 County Attorney, do you have some guidance?

23 MR. MORRISON:  Yes.  Ladies and gentlemen,

24 who didn't hear that, the Chairman has asked for legal
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1 guidance on this.  Dr. Kehayes' point is well taken.  I

2 won't read the ordinance to you over again, but it does

3 state the necessity of the -- not a permit but a CAMA

4 certification.  As the matter now stands, you could

5 conclude that the application is incomplete because you

6 do not have that.  Or you could conclude that you give

7 greater weight -- and I'm not suggesting what you

8 should do one way or the other -- to the fact that

9 testimony came in from Ms. Bryant and the county's

10 expert that the application was complete.  If you were

11 to adopt the previous position the application was not

12 complete, I would refer you to the permit disposition

13 form that you should have in front of you.  If you will

14 look at Roman Numeral IA.  Is everybody with me, Is the

15 Application Complete?  Does everybody see that?  Okay.

16 If the permit issuing board, and that is you,

17 concludes that the application is incomplete and -- so

18 there's an additional requirement, other than just

19 concluding it's incomplete -- and the applicant refuses

20 to provide the necessary information, the application

21 should be denied.

22 So it is my legal opinion you could -- again,

23 it's not my decision to make -- but you could based on

24 the evidence in front of you make a determination the
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1 application is incomplete, and you could make a

2 determination the application was complete.  If you

3 make a determination that the application is

4 incomplete, then we must inquire of the applicant if he

5 is refusing to provide the CAMA certification or if it

6 is refusing to provide the CAMA certification.  If they

7 say they are, then the hearing will be over.  If on the

8 other hand they can provide that, we will go forward,

9 and it will be necessary for you to reopen the hearing

10 for the limited purpose of receiving the certification. 

11 Does everyone understand what I said?  Okay.

12 So, Mr. Chairman, unless there is further

13 discussion and deliberation on whether or not the

14 application is complete, then you should call for a

15 vote.  And if at that time it is determined that the

16 sole reason, the sole reason, the application is

17 incomplete is for the lack of the CAMA certification,

18 we should then inquire of the applicant if they are

19 refusing to provide that.  Now I think this, from other

20 discussion, there may also be an issue on completeness

21 or not involving the environmental assessment that has

22 not yet been addressed.

23 So, first, is there further discussion on

24 this issue?  If there is not further discussion, then a
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1 motion would be appropriate, and dependent upon what

2 that motion is, we may need to make further inquiry of

3 the applicant.

4 CHAIRMAN:  Board, you heard the attorney. 

5 What say you?

6 DR. KEHAYES:  May I inquire of the attorney? 

7 You had previously mentioned having presentation of

8 this 3.24 document a condition --

9 MR. MORRISON:  Yes.

10 DR. KEHAYES:  -- of the permit?

11 MR. MORRISON:  Yes.  It is in your ordinance

12 that any conditional use permit you issue, the

13 applicant will have to abide by all requirements of any

14 other state or federal agency, including the county.  I

15 think the better way to address this would be at some

16 point, if you are of the opinion now that it is not

17 complete, is inquiry should be made if they are

18 refusing to provide it or if they can provide it.

19 Also, there is other evidence.  In the

20 transcript -- do you know what page it is?

21 DR. KEHAYES:  Page 228, Day 3, Phillips

22 testimony.

23 MR. MORRISON:  You may want to look at that. 

24 There was testimony about this.  It does not
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1 specifically -- page what?

2 MS. WOMBLE:  Day 3, page 227 - 228.

3 MR. MORRISON:  You may want to review that,

4 if you have it available, to see if that affects your

5 deliberations.

6 CLERK:  Does anybody need a copy of the

7 transcript?

8 MR. FLYNN:  May I say something in regard to

9 the --

10 MR. MORRISON:  No, sir, not at this time.

11 CHAIRMAN:  Has everybody reviewed this?

12 CLERK:  Handing out copies of transcript from

13 Day 3, Pages 227 and 228 to the Board.

14 MR. MORRISON:  We'll go back on the record. 

15 Can everyone hear me?  Mr. Campen, you understand the

16 Board's concern?

17 MR. CAMPEN:  We do.

18 MR. MORRISON:  Do you, in fact, have the CAMA

19 certification?

20 MR. CAMPEN:  We do.

21 MR. MORRISON:  All right.  Mr. Chairman,

22 Members of the Board, in addition to a motion from the

23 Applicant you can also at this point on your own motion

24 reopen the evidence for the sole purpose of having
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1 introduced into evidence what the Applicants contend is

2 the certification.

3 DR. KEHAYES:  So moved.

4 CHAIRMAN:  Motion to reopen this case for the

5 sole purpose of receiving the certification into

6 evidence.  All in favor, raise your right hand.  All

7 opposed?

8 CLERK:  That was unanimous.

9 MR. MORRISON:  Mr. Campen, if you would have

10 the court reporter identify this as Applicant's Exhibit

11 whatever that might be and give a copy to the opponents

12 and tender the certification to the Board.

13 MR. FLYNN:  I would object to this.

14 MR. MORRISON:  The objection has been noted. 

15 It's in your discretion to open the -- all right. 

16 We'll rule on your objection in just a moment, sir. 

17 Please note that there is an objection.  Have you

18 looked at this document yet?

19 MR. FLYNN:  Yes, I have.

20 MR. MORRISON:  Thank you.  What is the basis

21 of your objection, Mr. Flynn?

22 MR. FLYNN:  As it stood it is hearsay

23 evidence and you've reopened it.  We do not have the

24 CAMA officials here to cross-examine any of the
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1 details.  They did not submit their environmental.

2 MR. MORRISON:  I understand your argument. 

3 The basis of the objection is that the permit --

4 MR. FLYNN:  Actually, one more.  The Freedom

5 of Information Act all came back business proprietary,

6 so we have no way of interpreting any of the data.

7 MR. MORRISON:  We don't have a dog in that

8 fight.  That's between you and CAMA.

9 The objection is that the document is

10 hearsay.  There are certain exceptions to hearsay.  Mr.

11 Campen, do you have a position as to whether or not any

12 of those hearsay exceptions are appropriate in this

13 case?

14 MR. CAMPEN:  We do.  And there is an

15 exception with which you are well acquainted for

16 official government correspondence documents, and

17 that's certainly the case here.

18 MR. MORRISON:  I am familiar with that

19 exception.  Mr. Flynn, one of the exceptions to hearsay

20 is an official ruling from a state agency, a

21 governmental agency, which would be CAMA.  Now, the

22 document is on the letterhead of Coastal Management

23 Environmental Quality, Governor McCory,

24 Donald R. van der Vaart, Secretary; Braxton Davis,
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1 Director.  It makes reference it comes from the State

2 of North Carolina Environmental Quality Coastal

3 Management.  It is signed by Lynn W. Mathis, Field

4 Specialist, North Carolina Division of Coastal

5 Management.  It would be my opinion this is a

6 governmental document issued by a governmental agency,

7 which would be an exception to the hearsay rule and

8 would be admissible.

9 MR. FLYNN:  Our experts disputed many of the

10 points in this.

11 MR. MORRISON:  I'm sorry, sir?

12 MR. FLYNN:  I say, we presented evidence

13 during the hearing.  Our expert talked about, you know,

14 the conditional use permit, you do not have an

15 environmental assessment, which we still believe is

16 what is needed.

17 MR. MORRISON:  The Board has not addressed

18 the environmental assessment issue.  That's another

19 argument.

20 All right.  So, I would advise that this is

21 admissible and should be received into evidence.

22 MR. FLYNN:  And I would object.

23 MR. MORRISON:  Your motion is overruled.

24 MR. NIXON:  The motion is overruled.
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1 Are you asking to introduce this into

2 evidence?

3 MR. CAMPEN:  Yes, I do.

4 MR. NIXON:  It is received.

5 MR. FLYNN:  I would object.

6 MR. MORRISON:  Your objection is noted.

7 What is this marked?

8 MS. ROSS:  Timbermill 500.  Not because we

9 have 500, but because it's the only number we could

10 guarantee had not been used.

11 (Ms. Ross hands document to Clerk).

12 MR. FLYNN:  If I could have another comment.

13 MR. MORRISON:  Just a moment after they

14 finish reviewing that.

15 (Board reviewing Exhibit [500].

16 MR. MORRISON:  All right, sir.  You wanted to

17 make a statement?

18 MR. FLYNN:  The area mentioned in this

19 document I don't recollect there being mentioned in

20 testimony, Pollock Creek Swamp.  This is Bear Swamp

21 we're talking about, correct?  We haven't detailed in

22 this document any of the many areas that were described

23 in the Application.  We're just talking about an

24 overall evaluation.
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1 MR. MORRISON:  So it's your opinion this --

2 MR. FLYNN:  Specifically it's not --

3 MR. MORRISON:  -- it's not relevant; is that

4 what you're saying?

5 MR. FLYNN:  Yes, sir.

6 MR. MORRISON:  Mr. Campen.

7 MR. CAMPEN:  In the transcript, as you first

8 pointed out, Mr. Phillips testified that in

9 consultation with CAMA they had been on the site and

10 confirmed that no permit was required.  The permit that

11 would be required would be a CAMA major development

12 permit, and will only be required in the event there is

13 an impact on an area of environmental concern or AEC. 

14 This letter here talks about the layout for the

15 project, and it concludes that none of the areas are

16 jurisdictional.  They are nonjurisdictional and,

17 therefore, not impacted in the AEC; and, therefore, no

18 CAMA permit is required.  So it is directly pertinent

19 to the provisions we've been discussing.

20 MR. NIXON:  Okay.  Thank you.  At this time -

21 -

22 MR. MORRISON:  I would, as to admissibility -

23 - and when I cite something to you, you don't have to

24 take it as verbatim, you should not.  I'm just trying
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1 to be helpful with the progression.  I note in the

2 testimony that's in the transcript from Mr. Phillips on

3 Page 228 he testified that Lynn Mathis, the purported

4 signator of this document, actually DEQ identified

5 where those were in this project area, a larger kind of

6 polygon that we started working on, et cetera.  So

7 arguably that documents this or not.  That's for your

8 determination.

9 CHAIRMAN:  At this time is there a motion we

10 close the evidentiary hearing?  Is that yes, Mr.

11 Mitchener?

12 MR. MITCHENER:  Yes.

13 CHAIRMAN:  Okay.  There's a motion by Mr.

14 Mitchener that we close the evidentiary hearing.  All

15 in favor raise your right hand.  All opposed?

16 CLERK:  That was unanimous.  

17 MR. NIXON:  We're back in deliberations at

18 this time.  We're back on the letter of Roman Numeral

19 IA - 1B, is the application complete?  Is there any

20 motion on this?

21 MR. BONNER:  Mr. Chairman, I move that the

22 application is complete.

23 MR. NIXON:  Okay.  There's a motion.  Anymore

24 discussion?  All in favor, raise your right hand.  All
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1 opposed?  Did you have discussion?

2 DR. KEHAYES:  Yes.

3 CHAIRMAN:  Okay.  You have to speak up here. 

4 I'm sorry.

5 MR. WINBORNE:  Does that vote count, Madam

6 Clerk?

7 CHAIRMAN:  I'm going to have to consult with

8 the attorney on this.  Does that vote count?

9 MR. MORRISON:  All right.  It appears you

10 called a vote on a motion that the application was

11 complete.  During the midst of the vote Dr. Kehayes

12 indicated he wanted to be heard further.  He was a

13 little bit tardy on that, so it is in your discretion

14 to reopen it for consideration or to stand on your

15 vote.

16 CHAIRMAN:  Okay.

17 MR. MORRISON:  I assume Dr. Kehayes would --

18 CLERK:  He didn't call for all opposed.

19 MR. MORRISON:  No, he didn't complete the

20 vote.

21 CHAIRMAN:  Okay.  I'm going to reopen it

22 anyhow.  Again, I didn't hear you.  I want everybody to

23 be heard.  I'm trying to be as fair in this whole

24 process as possible.  Please get my attention from now
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1 on.

2 DR. KEHAYES:  Mr. Morrison, I have a question

3 about environmental assessments, if that's a part of

4 Section II.  If it is then you can go ahead with your

5 vote.

6 MR. MORRISON:  Environmental assessment would

7 be whether or not the application is complete, that

8 would be encompassed within that, so if you wish -- I

9 think it would probably be pertinent to get that on the

10 table now, whether or not an environmental assessment

11 was required and how that affects the completeness of

12 the application.

13 MR. NIXON:  Okay.  Anymore comments?

14 MR. MORRISON:  If there are no comments, you

15 can have your vote.  There was a motion on the floor.

16 DR. KEHAYES:  We -- the environmental

17 assessments are addressed in the ordinances down the

18 road in 3.13B, which looks at the wind turbine

19 ordinance.  The request for environmental assessment,

20 where is that listed in the ordinance?  Is that in --

21 MS. WOMBLE:  It is in Section 8.109, which I

22 provided you a copy yesterday, just so you would have a

23 copy on hand today.  And it is in Section B1(f).

24 DR. KEHAYES:  So we don't have to discuss
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1 that, as to whether or not it is complete?

2 MS. WOMBLE:  That's your determination.

3 DR. KEHAYES:  We can do that in Section II?

4 MS. WOMBLE:  If you don't feel that the

5 environmental assessment goes to completeness, then,

6 yes, you can discuss it in another issue.

7 MR. MORRISON:  We're getting -- this is

8 terrible -- we're getting two lawyers with differing

9 opinions.  If you think environmental assessment or you

10 want to discuss that, that the statute, your ordinance

11 requires an environmental assessment for the ordinance

12 to be complete -- the application to be complete,

13 excuse me -- then, yes, I think you should discuss that

14 now.

15 DR. KEHAYES:  But we've got a motion on the

16 floor.

17 CHAIRMAN:  There's a motion on the floor.

18 DR. KEHAYES:   I think we should not approve

19 that motion and discuss the merits of questioning

20 environmental assessments as an necessity for

21 completeness.

22 CHAIRMAN:  I still have a motion on the

23 floor, so we're going to still keep the discussion

24 still going on if you all want to discuss what Dr.
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1 Kehayes is talking about.

2 MR. WINBORNE:  Mr. Chairman, I call a

3 question.

4 CHAIRMAN:  Sir, we can't have a question

5 until everyone has been heard.

6 MR. WINBORNE:  Nobody else is saying

7 anything.

8 CHAIRMAN:  Does anyone else want to be heard?

9 MR. BONNER:  Mr. Chairman, if I recall

10 correctly, I think I asked a question relative to

11 environmental assessment.  My understanding was that if

12 an environmental assessment was needed then one would

13 have to be conducted and relative to the windmill

14 operation and things of that nature.  So at this point

15 my understanding is if one is needed, more than what we

16 have here, it will be addressed, before permitting

17 agencies, such as the state, will issue permits.

18 CHAIRMAN:  Commissioners, I remember us

19 talking the first night in the hearing on evidence and

20 I think there was a question in opposition on the same

21 matter.  And we provided evidence in your documentation

22 here on night one.  It goes through several pages in

23 Ms. Bryant's testimony.  Also you have the company that

24 was hired to actually look into the same matter. 
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1 Looking at the evidence I have it looks like to me that

2 the environmental assessment would have to be done

3 before a commitment is given, but as far as the -- not

4 commitment given, but it could be done before they can

5 actually build, but I was under the impression -- well,

6 not under the impression but under the witnesses'. that

7 I see, testimony I feel like it is complete at this

8 time.  And if you'll give us a moment to study this, to

9 go back to the first night around the area of pages 28

10 and 30.  There's several pages there.

11 MR. MITCHENER:  Mr. Chairman?

12 CHAIRMAN:  Yes, sir.

13 MR. MITCHENER:   Is the activities reported

14 by Lynn Mathis in this letter of August 17th, 2016, are

15 sufficient to constitute an environmental assessment,

16 then I think, in effect, that's been done, or the

17 credibility of the letter is called into question.

18 CHAIRMAN:  Mr. Lawrence, would you like to

19 speak on this matter?

20 DR. LAWRENCE:  I think that the --

21 CHAIRMAN:  We can't hear you, sir.

22 DR. LAWRENCE:  Based on what I see here as

23 far as the application being complete, I would have to

24 say that it is.
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1 AUDIENCE:  I can't hear him.

2 DR. LAWRENCE:  Based on what I have in hand

3 here, as far as documentation, I will say that the

4 application is complete.

5 CHAIRMAN:  All in favor of the motion, raise

6 your right hand.  All opposed?

7 CLERK:  The motion passes five to one.

8 CHAIRMAN:  Thank you.  Next item.  Okay. 

9 Number 2.  Does the application comply with all the

10 applicable requirements of the Chowan County Zoning

11 Ordinance?  What say you on that?

12 We'll move on if you don't have any

13 discussion.

14 DR. KEHAYES:  Mr. Chairman, give me time to

15 scroll down to Chowan County Ordinance 8.19.  Do the

16 other commissioners have that ordinance in front of

17 them?

18 CLERK:  I actually printed these.  They

19 should be in front of you, the front page of it.

20 CHAIRMAN:  Repeat your number, sir.

21 DR. KEHAYES:  8.19.

22 MR. MORRISON:  Dr. Kehayes, you can again

23 raise the issue of the environmental assessment in this

24 one.
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1 (Clerk assists the commissioners with finding

2 document).

3 CHAIRMAN:  Go ahead, Dr. Kehayes.

4 DR. KEHAYES:  A comment made earlier this

5 morning was question of original intent.  When this

6 ordinance was written what was written was an

7 environmental assessment -- it says, the permit

8 application for a wind energy facility shall contain

9 the following, and number f in that list is an

10 environmental assessment required by state or federal

11 law.  You know at first blush it's pretty

12 straightforward, but we've managed to invest a lot of

13 money and time in trying to figure out how that doesn't

14 mean what it says.  I'm of the opinion that the state

15 and federal law say you're going to have to have these,

16 then Chowan County agrees, then it should be done as

17 part of the permit.

18 CHAIRMAN:  Thank you, sir.  Any other

19 comments?

20 MR. BONNER:  Mr. Chairman, I believe any

21 environmental assessment required by the state -- it

22 said required.  So if an assessment was needed, then it

23 certainly is required, then they're going to make sure

24 that it's done.  But it does say required by state or
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1 federal law.

2 CHAIRMAN:  Is that it?  Hearing none, any

3 motion?

4 DR. KEHAYES:  Well, Mr. Chairman, given that

5 the permit application shall contain the following, and

6 it doesn't contain Section (f), any environmental

7 assessment required by state or federal law, I would

8 say that the permit is incomplete and does not satisfy

9 the requirements.

10 CHAIRMAN:  Would that be in the form of a

11 motion or --

12 DR. KEHAYES:  And, therefore, I would say --

13 would move that the permit be denied for failure to

14 present an environmental assessment required by state

15 or federal law.

16 CHAIRMAN:  There's a motion on the floor. 

17 Any more discussion?

18 MR. MITCHENER:  Mr. Chairman, if I might, I

19 think we bumped into these issues when we had the

20 hearings.  If we had all this to do over again we

21 would, I think, insist on assessments being done

22 upfront before anything goes further.  To me what came

23 out in the hearings was that subsequent review by state

24 and federal agencies, if they require assessments, they
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1 are going to, in fact, be done.  So while it would be

2 better to have those things now rather than later, the

3 bottom line remains still that those assessments will

4 be done.  So if that's the case, then I don't see that

5 the application is deficient.  It's certainly not

6 ideal, because I would have preferred to have all this

7 upfront rather than later, but nevertheless it still

8 can come to us later.

9 CHAIRMAN:  Anyone else?

10 DR. LAWRENCE:  I don't have a problem with it

11 coming to us later, but the statement says it's a

12 requirement.  By definition a requirement is required.

13 CHAIRMAN:  Anyone else?  I would like before

14 we do a vote to go back and study some of the

15 transcripts, if you will give me that opportunity.

16 DR. KEHAYES:  Mr. Chairman.

17 CHAIRMAN:  Yes, sir.

18 DR. KEHAYES:  If people find in the

19 transcripts where this is commented on, I would

20 certainly appreciate making everyone aware so everyone

21 has the ability to review before they vote.

22 (Off the record momentarily)

23 CHAIRMAN:  Okay.  Mr. Kehayes, I'm sorry.  I

24 had it earlier, but I'm not quite used to finding any
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1 of this.  Can you hear me?  Can you hear me now?

2 Okay.  On Day 1, page 34, here Mrs. Bryant is

3 speaking.  It says where she had consulted our experts. 

4 Page 34.  In that bottom, right before Mr. Morrison 

5 spoke, "I do not find that an environmental assessment,

6 which is a term of art, a very specific document, is

7 required at this time for the application from

8 Timbermill, LLC to be determined complete.  That is my

9 opinion."

10 Also, the company that was hired to review

11 that application, and it doesn't have a page number,

12 but on the bottom, "It is HDR's suggestion that an

13 additional condition be placed upon the CUP to notify

14 and confirm the need for an Environmental Assessment

15 and for the Assessment to be completed prior to any

16 issuance of a Building Permit from Chowan County." 

17 I can go back to page 78, the staff report,

18 paragraph 6, "If required by the US Army Corps of

19 Engineers as part of a 404 Individual Permit, an

20 Environmental Assessment must be completed and

21 submitted to the County for review prior to any

22 issuance of a Building or Zoning Permit."

23 DR. LAWRENCE:  If you could take a look at

24 page 55 also.

mailto:sgrahamassoc@gmail.com


63

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 CHAIRMAN:  Of the transcripts?

2 DR. LAWRENCE:  Yes.

3 CHAIRMAN:  Dr. Kehayes, what are you looking

4 at there?

5 Oh, was it Lawrence, I'm sorry.

6 Are you looking at Mr. Blackwell's testimony?

7 DR. LAWRENCE:  Yes.

8 CHAIRMAN:  Do you want me to read it?

9 DR. LAWRENCE:  That section there where it

10 says --

11 CHAIRMAN:  Go ahead and read it out to us,

12 please.

13 DR. LAWRENCE:  What?

14 CHAIRMAN:  Go ahead and read it out to us,

15 please.

16 DR. LAWRENCE:  This is Mr. Blackwell.

17 CHAIRMAN:  Speak into your microphone, sir.

18 DR. LAWRENCE:  Mr. Blackwell, he's saying,

19 reading that memo, in response to the question as to

20 whether or not the EA or the environmental assessment

21 is required by some other committee, specifically the

22 state wind permitting process, if you go down -- it's

23 got another sentence, but that in essence he's saying

24 what you just said there from that point.  There are
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1 about six sections in here that deal with this.

2 I'm having problems pulling it up on my

3 screen.  That's the problem.

4 CHAIRMAN:  And so the ordinance itself, is

5 that where you are?

6 DR. LAWRENCE:  It says I guess the thing that

7 you are concerned with here.  It says, and so the

8 ordinance itself, your ordinance itself doesn't require

9 an EA in and of itself.

10 CHAIRMAN:  It requires an EA to be submitted

11 through some other process.

12 DR. LAWRENCE:  Page 55.

13 DR. BONNER:  Mr. Chairman, I also read where

14 as I was saying earlier -- where I specifically asked

15 the question, and it reads:  So basically what you're

16 saying is even though our ordinance does not require an

17 EA (an environmental assessment) it could be noted

18 somewhere in the permitting process through a federal

19 or state agency where it may be required.  Is that what

20 you're saying, basically?

21 And the response is, It is.  There is a

22 potential that somewhere down the line an EA may be

23 required by a federal agency.  However we don't know

24 that that is the case.  We don't have evidence to say

mailto:sgrahamassoc@gmail.com


65

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 yes or no as to whether or not that will be required in

2 the future.  At the moment that is not required.

3 DR. LAWRENCE:  And I think that was one of

4 the questions you asked, according to the transcript.

5 DR. KEHAYES:  Okay.  In looking at North

6 Carolina State law permitting wind energy facilities,

7 permit application requirements, number 10.  A study of

8 the impact of the proposed wind energy facility or

9 proposed wind energy facility expansion on natural

10 resources and uses, including avian, bat and endangered

11 and threatened species.  Now this is state.  He was

12 referring to federal, and said, we don't know.  Now, if

13 Apex has not started a permitting process with the

14 State of North Carolina, this is not required until

15 they start their permitting process.  I think that's

16 what they were going on.  I'm looking at this and

17 saying they've got to have a permit from the State of

18 North Carolina, and they will have to have this study

19 done in order to satisfy the State of North Carolina. 

20 So if they're going to have to satisfy the State of

21 North Carolina -- just saying it may be in the future,

22 but I'm saying it will have to be done, and I'm going

23 to ask for it now for the County of Chowan.  It's not a

24 question that things will not be needed.  It will be
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1 needed.

2 CHAIRMAN:  But wouldn't that all have a

3 condition on whether the final process will be approved

4 or not as far conditions that we put on it?

5 DR. KEHAYES:  The question is whether we will

6 want that after?

7 CHAIRMAN:  Yes.  Okay.  Any others?  Is there

8 a motion on the floor, Madam Clerk?

9 CLERK:  There is a motion to deny the permit

10 for failure to provide state and environmental

11 assessments.

12 CHAIRMAN:  To deny it?  Did you all hear

13 that?  All in favor raise your right hand.  All oppose?

14 CLERK:  The motion failed five to one -- I

15 mean one to five.

16 CHAIRMAN:  Now I'll entertain any other

17 motions.  Okay.  As you move forward the motion that

18 applies, it needs to be read as it says on paragraph

19 two.

20 MR. MORRISON:  Mr. Chairman, the ordinance

21 requires that there now be a motion to the effect the

22 application does comply with all the applicable

23 requirements of the Chowan County Zoning Ordinance.

24 CHAIRMAN:  What say you?
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1 MR. MITCHENER:  So moved, Mr. Chairman.

2 CHAIRMAN:  Any more discussion?  All in favor

3 raise your right hand.  All opposed?

4 CLERK:  The motion passes five to one.

5 CHAIRMAN:  Before we move forward we are

6 going to take a lunch break.  We're going to recess

7 until 1:30).

8 (Lunch recess 12:19 - 1:35 p.m.)

9 CHAIRMAN:  Okay.  We're back in session at

10 this time.  Can you hear me everybody?  Okay.

11 All right, Commissioners, the next item is

12 consideration whether the development can be completed,

13 as proposed, more probably than not.  CCO 3.12I.  We're

14 going to go through those A, B, C and D and vote on

15 each item.

16 On these the burden is on the opponent.

17 UNIDENTIFIED:  (Inaudible)

18 Pardon?  Roman Numeral III, next item.

19 UNIDENTIFIED:  Of this disposition?

20 CHAIRMAN:  Yes.  I put before you item A,

21 whether it will materially endanger the public health

22 or safety.

23 What say you on Item A?

24 MR. MITCHENER:  Mr. Chairman, I would like to
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1 offer a thought of something that needs to be added in,

2 I think.

3 CHAIRMAN:  Okay.

4 MR. MITCHENER:  The applicant talks about

5 they have a mechanism to monitor decibels and make sure

6 they stay within certain range levels.  This kind of

7 issue is brand new for the county and our people.  I

8 think it would be most helpful going forward if there

9 was a procedure established to -- a list is made up so

10 it could be reviewed, seasons of the year, time of the

11 day, depending on the weather variable and see if in

12 point of fact the turbines individually and

13 collectively stayed within the decibel range.  And I

14 just can't help but think, one, that's doable with

15 current technology, and, two, it will be most helpful

16 for people ten, twenty years from now looking back on

17 this situation and saying in effect, okay, did this

18 thing perform as advertised or not and here's the

19 documentation.

20 MR. MORRISON:  Mr. Chairman, may I address

21 that?

22 Commissioner Mitchener, that is something

23 that could be addressed at the end of this hearing. 

24 You get to, should you decide to pass the application,
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1 within certain reason you can impose additional

2 restrictions or additional requirements, and that would

3 be the time to address that.  What is before you in

4 this moment is whether or not there was persuasive

5 evidence offered by the opponents as to whether this

6 particular project, this particular site, would be

7 violative of public health and safety, would endanger

8 public health and safety.  That is an additional

9 requirement you could add subject to this (inaudible).

10 MR. MITCHENER:  So in effect if it's not

11 added now I don't forfeit the opportunity to bring it

12 up later?

13 MR. MORRISON:  No, sir, you can bring it up

14 later.

15 MR. MITCHENER:  Thank you.

16 CHAIRMAN:  Any others?

17 DR. KEHAYES:  Commissioner.

18 CHAIRMAN:  Yes, sir.

19 DR. KEHAYES:  Information pertaining to

20 public health or safety was presented by the applicant. 

21 To my view information that the applicant provided

22 gives evidence of endangering public health or safety.

23 MR. MORRISON:  You may consider the evidence

24 on this issue from wherever the source comes, either
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1 the applicant or the opponent.  It is -- the burden of

2 being persuaded that it is violative of this topic is

3 on the opponent, but it doesn't matter where it came

4 from, whether it was the proponent's evidence or the

5 opponent's evidence.  If there's been evidence offered

6 that causes you to think that public health or safety

7 would be endangered, you can consider that on this

8 topic.

9 DR. KEHAYES:  There was material presented by

10 Dr. Ollson, and he is using the wind turbine and health

11 study by Dr. McCunney, and in that document, speaking

12 about noise, one of the things -- this is a study of

13 studies, where they looked at studies.  They make the

14 comment, few studies have actually measured sound

15 levels inside or outside the homes of people.  It would

16 be the position if you haven't measured it at the site

17 where the complaints are occurring, that raises a big

18 question.  But also it says in Northern New England

19 five percent of households within 3,300 feet of

20 turbines complained to regulatory agencies about wind

21 turbine noise.  And that's over half a mile away.  And

22 the other point made is about annoyance, and there's a

23 definition of noise annoyance as a state associated

24 with a range of reactions, including frustration,
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1 anger, dysphoria, exhaustion, withdrawal and

2 helplessness.  Those are not states of health.  And,

3 furthermore, in this study it says the dynamic nature

4 of wind turbine sound make it more annoying than other

5 sources of community noise, according to Pedersen.  Now

6 they're comparing annoyance that people reported:

7 aircraft, railways, road traffic, industry, shunting

8 yards and wind turbines.  It says more subjects were

9 annoyed with wind turbine, with wind turbine sound at

10 levels lower than 50 decibels than with all other

11 sources of noise exposure except the railway shunting

12 yards.  One author has suggested that wind turbine

13 sound may have acoustic qualities that may make it more

14 annoying at certain noise levels.  Other theories have

15 been proposed.

16 But what the study shows is that we've got a

17 55 decibel requirement in our ordinance, but what Apex

18 is presenting here is that wind turbines rate with 

19 annoyance at lower than 50 decibel sound.  So from my

20 point of view, that's a health risk.  And our ordinance

21 says 55 decibels not across the property line is fine,

22 but I'm going to be concerned about the health and

23 welfare.  I'm concerned about this particular sound,

24 the unique characteristics that's going to be shared
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1 with people at less than 55 decibels.

2 CHAIRMAN:  Any others?

3 MR. BONNER:  Mr. Chairman, I'm concerned,

4 too, with public health and safety and welfare of the

5 citizens here of Chowan County.  However, I have to

6 look at what was presented to me as far as addressing

7 audible sound, sleep sound, flicker, infrasound as well

8 as quality of life.  And based on what was presented

9 that I heard, that these areas of concern would not be

10 impacted to the point that it should affect the lives

11 of the citizens or residents living in a certain

12 proximity, a proximity that we have approved in our

13 ordinance, the closest residence being 1,500 and I

14 think 44 feet.  So these areas, according to expert

15 witnesses, should not be a major concern.

16 CHAIRMAN:  Anything else?  What say you on

17 Item A?  What is your pleasure on Item A?

18 MR. MORRISON:  There should be a motion that

19 either it will or it will not.

20 MR. BONNER:  I move that it will not

21 materially endanger public health and safety.

22 CHAIRMAN:  Motion on the floor.  Anymore

23 discussion?  All in favor raise your right hand.  All

24 oppose?
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1 CLERK:  The motion passes five to one.

2 CHAIRMAN:  Item B.  Will substantially injure

3 the value of adjoining and abutting property -- or

4 abutting property.  What say you on Item B?

5 DR. KEHAYES:  Mr. Chairman, we were late

6 getting the exhibit from the opponents on the analysis

7 of possible impact values on adjoining and abutting

8 properties.  I don't know if the other commissioners

9 have had a chance to read this or go over the

10 transcript.  I think a good point is made about the

11 types of study, regressive analysis versus side by side

12 and direct sales comparison studies.  A good argument

13 is made here that those properties within a mile,

14 certainly within a half a mile, would see a decrease in

15 their property value.  I don't know if the other

16 commissioners have had a chance to review this.  I was

17 a little disappointed we didn't get this expeditiously,

18 but we have it now.  I don't know if anyone has

19 bothered to look at it or would like to.  If they would

20 like time, I would like to offer that to them.

21 CHAIRMAN:  Does anyone need extra time on

22 that?

23 DR. LAWRENCE:  I've read it.

24 MR. MITCHENER:  I read it also.
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1 CHAIRMAN:  Any action on Item D?

2 MR. WINBORNE:  Mr. Chairman, I'd like to make

3 a motion.

4 CHAIRMAN:  What's your motion?

5 MR. WINBORNE:  I make a motion that it will

6 not significantly injure the value of adjoining or

7 abutting properties.

8 MR. MORRISON:  I believe, if I may, 

9 Commissioner, I think your motion should be it will not

10 substantially injure the value of adjoining or abutting

11 properties.

12 MR. WINBORNE:  That would be correct.

13 CHAIRMAN:  Do you have anymore discussion?

14 Dr. Kehayes, I've done a lot of studying on

15 this particular issue of property values, and it's a

16 very important one.  I am going to offer -- (inaudible)

17 on a few properties that concerned me.  However, what

18 evidence that was presented before me I could not prove

19 that to affect property value.  I'm going to have to

20 support the motion, although there are some concerns

21 about outside properties that were not addressed.

22 MR. WINBORNE:  I would also like to interject

23 in terms of a lot of these properties where windmill

24 things in the desert or out in the wilderness, parks or
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1 wherever, I could see where it could make adjoining

2 property a little bit more valuable.

3 CHAIRMAN:  Okay.  Any others?  All in favor,

4 raise your right hand.  All oppose?

5 CLERK:  Motion passes five to one.

6 CHAIRMAN:  Item C, will not be in harmony

7 with the area in which it is to be located.  The floor

8 is open.

9 DR. KEHAYES:  We've had a visual impact

10 analysis study in which they said there would be a

11 moderate visual impact.  What they neglected to say is

12 would that impact be positive or negative.  And I guess

13 we make up our own opinion.  But in 2008, October 2008,

14 then candidate Obama said, we are five days away from

15 fundamentally transforming the United States.  And I

16 think that we are four votes away from fundamentally

17 transforming Chowan County.  Chowan County will not

18 look the same and for many of its citizens it will not

19 sound the same.  They will be living with the noise, a

20 peculiar annoyance, that they have no control over. 

21 Day or night they will be subjected to that noise.  I

22 don't see that picture of Chowan County as in harmony

23 with my view of what Chowan County is today.  So I

24 would say this is disharmonious, and I would not vote
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1 for it for that reason.

2 CHAIRMAN:  There has not been a motion, has

3 there?

4 MR. MORRISON:  No.

5 CHAIRMAN:  Do we have any motions?  We can

6 have discussions also.

7 MR. MORRISON:  I believe, Dr. Kehayes, you

8 would be offering a motion.

9 DR. KEHAYES:  I will be making a motion that

10 this does not pass because of the failure to be in

11 harmony.

12 MR. MORRISON:  I believe the motion should

13 be, Mr. Chairman, that the proposed project will not be

14 in harmony with the area in which it is to be located.

15 CHAIRMAN:  Okay.  There is a motion on the

16 floor.  Any discussion?

17 MR. BONNER:  Mr. Chairman, I go back again to

18 what was presented to us, that it is in compliance with

19 the A-1 District.  The farmland and all will be

20 maintained as a predominantly agricultural area.  I

21 think one of the great concerns of people is the

22 aesthetics of it.  And I don't see how we can just say,

23 well, that's not in harmony because it doesn't look

24 like it belongs in a specific or highly residential
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1 area.  According to our ordinance, it is a structure

2 that can be put there.  So as I see it, based on the

3 evidence we received, it is in harmony with the area. 

4 The land will still be used.  And mostly what people

5 will see, in my opinion, is a lot of agriculture,

6 farmers still maintaining the grounds out there.  That

7 in itself with the windmills, if you want to look at it

8 aesthetically, I think it would be, in my opinion about

9 this, would be a view that would be pleasing to see. 

10 So other than aesthetically, of course, there's

11 evidence that we have, I just can't see a real

12 argument, for me, as to it not being in harmony with

13 the area.

14 CHAIRMAN:  This one I've also struggled with. 

15 I had to really struggle with the term harmony because

16 that can be taken in several ways.  And as Mr. Brian,

17 the attorney, stated this morning, we have to use

18 common sense in some of these matters because the

19 testimony on harmony, to me, was not great on either

20 side.  So I'm trying to use a little common sense on

21 this issue.  And I guess being from here, knowing the

22 area, but in particular looking at the evidence

23 presented as far as the map, you can see there's so

24 much forestry land.  One could say windmills are not in
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1 harmony anywhere.  In fact, I would say any community,

2 midwest or wherever, you're going to have some

3 opponents who say it's not in harmony with the area. 

4 Mr. Brian used the term what if one was by the cotton

5 mill this morning.  I'm assuming that was to address

6 me, because I live close to the cotton mill.  That is

7 where I was born, which was running and in operation

8 for many years.  Had that come to development today,

9 I'm sure that that cotton mill probably would not be in

10 harmony with the community and hearing those machines

11 as I did and them running 24/7, clank, clank, clank,

12 spinning.  So -- and if we had the reverse, I would

13 love to see it in operation today, and be a cotton mill

14 instead of a condominium, so I would take it any day

15 right now.  But the -- looking at the harmony it was

16 very hard.  I've been thinking of some people --

17 there's rules in towns about paint, and you've got to

18 go to the board about paint colors.  It's kind of like

19 who died and left somebody in charge of a particular

20 vision.  I look at the county and one of the things

21 that has concerned me is maybe the loss of agriculture. 

22 And on one side of this equation I see where it is

23 going to damage the environment by putting the turbines

24 in and planting this cement in the ground.  However, if
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1 we were proposing on Greenhall Road, and we had sewage

2 on Greenhall Road today and a Super Walmart wanted to

3 come here, I would think all that cement and pavement

4 would probably damage the environment just as much and

5 would not be in harmony with the area.  You would have

6 people say it's not in harmony with the area.  I was

7 very concerned when the Dollar Store went up, and I had

8 a hard time making that decision.  The north end of the

9 county, northern community center, when you start

10 placing this infrastructure all throughout our county,

11 and if we want to enhance and make our county all

12 neighborhood residential areas, then we're going to

13 lose our agriculture.  But along with those residential

14 areas there is water runoff.  Some people claim that

15 the urban areas have increased so much in population

16 that all that water runoff that's coming towards here

17 is the reason people are flooding today.  So I think in

18 a way it may protect our agricultural industry in this

19 part of the county and it would be in harmony with what

20 we have, because if you look at what's allowed in an A-

21 1 District and you look at what has been put up, it's

22 very much opposition.  A lot of places this would be in

23 harmony if it came to a vote each time.  So it's been a

24 hard one for me, but then again the evidence is not
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1 there for me to say it's not in harmony.  And I wish it

2 was clear, clean-cut evidence on both sides, but that

3 was not very good convincing.

4 DR. LAWRENCE:  I want to say I also had

5 problems with this particular one.  This thing of

6 harmony, I wonder if you are tying harmony and change

7 together here.  The old statement is that if you have

8 harmony you have no change; that's one thing.  I can't

9 see you moving along here never having any change, or

10 we're going to be in trouble.  If you go back and think

11 about it, I'm old enough to say that I remember when

12 there was a horse cart and this sort of thing when the

13 automobile was a problem.  Surely that wasn't harmony. 

14 They didn't want the automobile to come.  Can you

15 imagine what would have happened if it didn't come. 

16 Now in this case I don't think it's being said, but if

17 this thing presents a real problem here that we can't

18 at some point in time decommission it or take it down

19 if it presents a real problem here.  I'm thinking that

20 something can be done.  I will vote for it, and if it

21 reaches a point where it is a problem, then I will also

22 vote to have it decommissioned or whatever.  But at

23 this time I will vote for it.

24 MR. BONNER:  Just one last statement, Mr.
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1 Chairman, is the fact that from the very outset the

2 greatest concern was the conditions or modifications to

3 our ordinance.  It was not as the opponent had total

4 approval or disapproval of the windmill.  But now the

5 environment has changed into total disapproval because

6 of our vote on not changing or making specific changes

7 in our ordinance.  I'm looking at it from that point of

8 view too.  The opposition was not totally against the

9 windmills.

10 MR. MITCHENER:  Mr. Chairman, if I could add

11 another thought to that.  That is I think if harmony

12 was really that bitter an issue, people who live in

13 proximity to the Bear Swamp area, you would not have

14 had so many sign up to lease if they had a major issue

15 with harmony.  I don't care what the rental is.  I

16 don't think they would have sacrificed issues of sound,

17 flicker, and any number of other things just for a few

18 dollars of rent.  They know they're going to have to

19 live with their choice for many years to come.  And my

20 experience to date, there is next to no one, with one

21 or two exceptions, the great majority by far, are

22 comfortable with being in proximity to the proposed

23 windmills.  And that to me is a significant point.

24 CHAIRMAN:  And, again, I want to reiterate

mailto:sgrahamassoc@gmail.com


82

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 there are areas in the A-1 District I think there could

2 be a case made or evidence presented that it would not

3 be in harmony.  This is an area that has been proven to

4 us that is very rural populated.  There's a lot of

5 forestry land, and you can see that on your map.  And

6 this is the evidence that we have.

7 Item C, Madam Clerk, would you read the

8 motion?

9 CLERK:  Yes.  The motion --

10 CHAIRMAN:  Excuse me.  Did everybody get a

11 chance to speak?

12 CLERK:  The motion is that the proposed

13 project will not be in harmony with the area in which

14 it is to be located.

15 CHAIRMAN:  All in favor raise your right

16 hand.  All opposed?

17 CLERK:  The motion fails one to five.

18 MR. MORRISON:  Mr. Chairman, it would at this

19 point be appropriate to entertain a motion that the

20 proposed project will be in harmony with the area in

21 which it is proposed to be located.

22 MR. MITCHENER:  Mr. Chairman, I so move,

23 using the words specified by our attorney, Mr.

24 Morrison.
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1 CHAIRMAN:  Madam Clerk, could you read that

2 motion?

3 CLERK:  The motion is that the proposed

4 project will be in harmony with the area in which it is

5 to be located.

6 CHAIRMAN:  Anymore discussion on this motion?

7 All in favor raise your right hand.  All opposed?

8 CLERK:  The motion passes five to one.

9 CHAIRMAN:  Next item, Item D.  Will not be in

10 general conformity with the land use plan or other

11 plans and policies officially adopted by the Board of

12 County Commissioners.

13 What say you on Item D?

14 MR. BONNER:  Mr. Chairman, Item D is not

15 meant to stay in -- what's the specific wording?  Would

16 not be in conformity with the land use plan?

17 MR. MORRISON:  Yes, you can make a motion to

18 the effect that the proposed project will be in

19 conformity with the land use plan or other plans and

20 policies officially adopted by the Board of County

21 Commissioners.

22 MR. BONNER:  So moved.

23 CLERK:  Is your motion that it will or will

24 not be?
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1 MR. BONNER:  That it will be.

2 CLERK:  The motion is that the proposed

3 project will be in general conformity with the land use

4 plan or other plans and policies officially adopted by

5 the Board of County Commissioners?

6 MR. BONNER:  That is correct?

7 CHAIRMAN:  You heard the motion, any

8 discussion?  Hearing none, I call a vote.  All in favor

9 raise your right hand.  All opposed?

10 DR. KEHAYES:  I've got to be consistent.

11 CLERK:  The motion passes five to one.

12 ADDITIONAL CONDITIONS PROPOSED BY THE BOARD

13 MR. MORRISON:  Mr. Chairman, at this time it

14 would be appropriate to consider any additional

15 requirements that you wish to put on this project

16 before making your final vote.  I believe this would be

17 where you have already voiced concerns about some

18 property on this particular project.  And Mr. Mitchener

19 has also raised an issue about additional feedback from

20 the developer regarding noise.  And Elizabeth has

21 submitted a list.

22 MR. CAMPEN:  And I'm prepared to speak to our

23 motion for additional conditions when it's appropriate.

24 CHAIRMAN:  I'm sorry, I didn't hear you.
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1 MR. CAMPEN:  I said, I'm prepared to speak to

2 our Request for Additional Conditions that was filed

3 whenever it is appropriate.

4 CHAIRMAN:  Thank you.

5 MR. CAMPEN:  And also have something to offer

6 with respect to Mr. Mitchener's question.

7 MR. FLYNN:  I object to that.

8 DR. KEHAYES:  I have a question for

9 clarification.

10 CHAIRMAN:  Sure.

11 DR. KEHAYES:  People are offering, county

12 commissioners are offering to make exhibits or

13 whatever.  Are we at a stage in this deliberation that

14 public comment or anything from counsel is to be

15 accepted?

16 DR. LAWRENCE:  What was the question?  I

17 didn't hear your question.

18 DR. KEHAYES:  Previous to now we were making

19 these deliberations among ourselves and not receiving

20 comment from any counsel or public comments, so to

21 speak.  I'm asking at this point when we're talking

22 about the conditions, are we still restricting any

23 thoughts to the commissioners and legal counsel?

24 MR. MORRISON:  Dr. Kehayes, the evidentiary
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1 portion of the hearing has been closed, the public

2 hearing has been closed.  So, no, as to any further

3 public comments, they would not be permissible at this

4 point.  Arguments of counsel on specific proposals

5 would be permissible, and of course Mr. Flynn who is

6 representing himself, can also comment on that.

7 DR. KEHAYES:  Thank you.

8 CHAIRMAN:  All right.  Commissioners, if you

9 would look at the staff report submitted by Elizabeth

10 Bryant, Staff has listed a list of conditions for you

11 to take a look at.  Madam Clerk, would you walk around

12 and show them exactly what it is we've got?

13 CLERK:  You're referring to Ms. Bryant's

14 memo?

15 CHAIRMAN:  Yes.

16 (Clerk helps Commissioners locate the Staff

17 Report which she explains was given to them on Day 1 of

18 the hearing.)

19 MR. MORRISON:  While that is taking place,

20 Mr. Chairman, I requested, for the public's information

21 and for Mr. Flynn, I requested Commissioner Mitchener,

22 Commissioner Lawrence and Commissioner Winborne to sign

23 affidavits, since you missed a portion of the hearing,

24 to the effect that you have reviewed verbatim the
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1 transcript and all exhibits that were offered and

2 received into evidence in your absence and that you

3 have accomplished that, and you are of the opinion that

4 as a result of that you have the same knowledge as if

5 you had been present.

6 Those affidavits, Madam Clerk, should be

7 introduced into the record as County Exhibits I guess

8 [1], [2], [3].

9 MS. WOMBLE:  Inaudible.

10 MS. ROSS:  Yes.  We received copies of the

11 affidavits.  If I may, I don't believe they should be

12 labeled as [1], [2], [3], since Madam Clerk is not here

13 because you've already got a [1], [2], [3].

14 MR. MORRISON:  All right.  Well, whatever.

15 MS. ROSS:  Whatever they would be.

16 MR. MORRISON:  I hate lawyers from Raleigh

17 that can count.  You show me up.

18 MS. ROSS:  But you like organization.

19 MR. MORRISON:  I'd have been a doctor.

20 CHAIRMAN:  While she's making copies we'll

21 take a five minute break.

22 (Off the record 2:13 - 2:28)

23 CHAIRMAN:  Okay.  We're back together now. 

24 Do you have your staff report in front of you?  Next to
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1 the last page there is a list of conditions that were

2 recommended by Staff.  We can go through each one of

3 them one by one, or not.  How do you want to proceed?

4 DR. KEHAYES:  Does this just apply to a

5 particular permit, not a general change.

6 CHAIRMAN:  This is tacked onto it; is that

7 correct?

8 MR. MORRISON:  That is correct.  This is as

9 to this project only.

10 MR. MITCHENER:  We're looking at paragraph 4,

11 decommissioning, those points.

12 CHAIRMAN:  All of them are recommended.  We

13 can look through each one and discuss them, and then I

14 would recommend voting not on each item, but if you see

15 one that you have a particular heartache about, we can

16 vote on that particular issue.

17 Number 1, I don't see that we need to read

18 them all out.  Does anybody have a problem with number

19 1?  If so, speak up.  If not, we're going on to number

20 2.

21 MR. FLYNN:  Am I allowed to --

22 CHAIRMAN:  No, sir, not at this point. 

23 Number 2.  Any problems?  Number 3.

24 DR. KEHAYES:  What does not materially alter

mailto:sgrahamassoc@gmail.com


89

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 mean?

2 MR. MORRISON:  A material alteration would be

3 substantial.  It would be substantial, significant,

4 kind of like a game changer.

5 CHAIRMAN:  We'll come back to that one, Mr.

6 Kehayes.

7 MR. MITCHENER:  Mr. Chairman, I have a

8 question.

9 CHAIRMAN:  Yes.

10 MR. MITCHENER:  Does counsel wish to offer a

11 comment about at what point it would be appropriate to

12 consider the change from 12 months to 54 months?

13 CHAIRMAN:  We're dealing with this.

14 MR. MORRISON:  After you finish this.  That

15 would be a material change.

16 CHAIRMAN:  Read number 3, please.

17 DR. KEHAYES:  Mr. Chairman.

18 CHAIRMAN:  Yes.

19 DR. KEHAYES:  We were looking at a map and

20 questioning the -- the boundaries of the current

21 project, is that -- there's a question of whether the

22 boundaries were extensive enough that moving turbines

23 into the outer boundary would now be -- would then

24 change the project.
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1 CHAIRMAN:  Yes.  I would like an

2 investigation into what is considered a project

3 boundary.

4 MS. WOMBLE:  Are we still on the other

5 question?

6 CHAIRMAN:  Let's go back and rewind real

7 quick.

8 MS. WOMBLE:  In regards to a major

9 modification in our ordinance at 3.19, Amendments to

10 and Modifications of Permits and Plans.  Insignificant

11 deviations approved by the Planning Board, Board of

12 Commissioners, or the Zoning Administrator are

13 permissible, and the Zoning Administrator may authorize

14 such insignificant deviations.  A deviation is

15 insignificant if it has no discernible impact on

16 neighboring properties, the general public, or those

17 intended to occupy or use the proposed development. 

18 Minor design modifications or changes in permits are

19 permissible with the approval of the permit issuing

20 authority.  Such permission may be obtained without a

21 formal application, evidentiary hearing, or payment of

22 any additional fee.  All other -- and I'm skipping down

23 to Subsection C.  All other requests for changes in

24 approved site plans will be processed as a modification

mailto:sgrahamassoc@gmail.com


91

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 to the original application.   If such requests are to

2 be acted upon by the Board of Commissioners, new

3 conditions may be imposed only on the specific site or

4 area requested to be modified in accordance with

5 Section 3.14.  I don't know if that helps you in terms

6 of what the ordinance defines as a minor modification,

7 if that helps you with your question, Dr. Kehayes.

8 DR. KEHAYES:  I'm looking at a map where the

9 green area is -- or is it the blue line that gives the

10 site boundaries?

11 UNIDENTIFIED:  What's this?

12 MS. WOMBLE:  It's Tab 12.

13 DR. KEHAYES:  Exhibit [12].

14 MS. WOMBLE:  Exhibit [12].  And it's figure

15 2, Sound Pressure Levels.

16 MS. ROSS:  Just for clarification, which Tab

17 are we at?

18 MS. WOMBLE:  We're on Tab 12.

19 MS. ROSS:  In the application?

20 MS. WOMBLE:  In the application.  It's

21 Exhibit [12].

22 MS. ROSS:  Exhibit [12].  Thank you.

23 CHAIRMAN:  I think what we're talking about,

24 the area that's shaded in green it says that it is
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1 leased, participating property.  It's doesn't say it's

2 leased and participating property.  I'm looking at a

3 different map though.  I don't know what the exhibit

4 number is.

5 MS. WOMBLE:  He's looking at the first map

6 behind Tab Site Plan in the Application.

7 MS. ROSS:  Tab 12, Site Plan, correct?

8 CHAIRMAN:  Yes.

9 MS. WOMBLE:  You're on Tab 12 in the

10 Application?

11 CHAIRMAN:  Yes.

12 DR. LAWRENCE:  What's the figure number?

13 MS. WOMBLE:  We're trying to figure out what

14 map it is.  This says Site Plan Map.

15 MS. ROSS:  Tab 18.  Tab 18 in that book.

16 MS. WOMBLE:  Okay.  It has a blue grid on the

17 green.

18 MS. ROSS:  Yes.

19 MS. WOMBLE:  So it's Tab 18 in the

20 Application?

21 MS. ROSS:  Yes.

22 MS. WOMBLE:  Commissioners, in your binder it

23 looks like -- it's the site plan map in the

24 application.
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1 (Inaudible mumbling trying to locate

2 document).

3 MS. WOMBLE:  Yes.  That is the map, this one

4 right here.

5 (Ms. Womble assisting Board in locating

6 document.)

7 CHAIRMAN:  Okay.  Let's get back together

8 here.  I guess the question is one of my concerns also

9 is we have parcels that do not have wind turbines on

10 them, as planned, as presented.  However, the parcels

11 were leased -- maybe not leased but are participating

12 parcels.  And it's concerning to me that it looks like

13 the staff could make a change and move a turbine and it

14 would not become a major as long as it was conforming

15 to the standards being met.

16 DR. KEHAYES:  Current boundaries?

17 CHAIRMAN:  Yes, with the current boundaries. 

18 But the way some of these are off the grid and so much

19 closer to some housing developments, I'm concerned

20 about those parcels.  If one does not work with the

21 Weyerhaeuser property because of wetlands, I'm

22 concerned that they be put out in a parcel that may

23 affect property values.

24 (Commissioners are discussing amongst
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1 themselves.)

2 MR. FLYNN:  It's a public meeting.

3 CHAIRMAN:  Commissioners, commissioners, this

4 is unacceptable.  Use your microphone.  If you talk

5 over there use your microphone so everybody can hear

6 you.  Everybody should have this map in their

7 application.

8 DR. KEHAYES:  Be that as it may, if in the

9 current boundaries, if all these green there are green

10 areas that are part of the site plan that have no wind

11 turbines, according to what's written now a wind

12 turbine could be located much closer to a larger

13 population area without any hearing or permission from

14 us.

15 DR. LAWRENCE:  And I'm looking at it a little

16 differently.  It's grided off, so I'm assuming

17 everything is in the grids is where they would place

18 the wind turbines if that's the case, in the grided

19 section.  Explain it to me.

20 CHAIRMAN:  I'm not the one who can explain it

21 to you.  I'm just asking the question myself.  The way

22 I look at it, the grids are provided for just for the

23 parcels of the areas that do have turbines; they have

24 little circles, the symbols, but there are some areas
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1 that are shaded in green that do not have any symbols

2 that abut housing.

3 DR. LAWRENCE:  They are in the grid.

4 CHAIRMAN:  Right.  But they would still have

5 to have the setback, but are we voting on those areas

6 also?

7 DR. KEHAYES:  The grid is just so if we go

8 back each one of those numbered grids will have a

9 blowup map.

10 DR. LAWRENCE:  I understand that part.  And

11 if you look at those grids, there are turbines within

12 those grids.

13 DR. KEHAYES:  Exactly.

14 DR. LAWRENCE:  But you do not have turbines

15 in the green sections that are out of the grids.

16 DR. KEHAYES:  Exactly.  That's our area of

17 concern.

18 DR. LAWRENCE:  Okay.  So I'm asking -- I'll 

19 say it again, I'm under the assumption that the

20 sections that are under the grided portions that have

21 the turbines in them are the ones that we're talking

22 about or voting on or whatever we're getting ready to

23 do.

24 DR. KEHAYES:  Yes, but the --
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1 DR. LAWRENCE:  I'm thinking that if they're

2 not in that grid then there's not a problem with the

3 equation.  Is that true or false?

4 CHAIRMAN:  I'm told I can ask the Applicant

5 to verify this, by our attorney.  Is that something you

6 would like to do?

7 DR. LAWRENCE:  Okay.  Well, whatever it

8 takes.

9 CHAIRMAN:  Dr, Kehayes, is that something you

10 would like to do?

11 DR. KEHAYES:  Well, if the green area is --

12 okay.  What's the -- an expansion of the project

13 boundary, so the question is, if that green is the

14 project boundary, outside the grids, you've got green

15 area outside the grids.  That's in their project area,

16 although there are no turbines in that green area now.

17 DR. LAWRENCE:  Well, could we get an

18 explanation from somebody as to you've got

19 participating parcels in the green area.

20 DR. KEHAYES:  Right.

21 DR. LAWRENCE:  That are outside the grid.

22 DR. KEHAYES: Exactly.

23 DR. LAWRENCE:  Okay.  My question is, is it

24 possible to put wind turbines on that portion?
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1 DR. KEHAYES:  Exactly.  That's what this

2 seems to say.

3 MR. MORRISON:  If I may, Commissioners.  Mr.

4 Campen, can you respond to that?

5 MR. CAMPEN:  Yes, be happy to.  And I

6 understand why it's confusing.  There are parcels in

7 the leased area --

8 MR. FLYNN:  I would object.

9 MR. CAMPEN:  -- proposed to house turbines,

10 and Apex is perfectly willing to --

11 CHAIRMAN:  I'm sorry, I can't hear you.

12 MR. CAMPEN:  Apex is perfectly willing to

13 have that condition modified to provide that no

14 turbines can be moved from presently leased parcels

15 that house turbines to one of these other parcels that

16 does not house a turbine presently.  If you'll look at

17 the same map, for instance, to the left of map sections

18 3 and 5, up in the upper left-hand corner there are

19 several green parcels that no turbines could possibly

20 be located there, and our client is willing to have

21 that clarified, so it's clear that no turbines could be

22 moved there.  Does that help explain?

23 MR. FLYNN:  I would object.

24 DR. LAWRENCE:  So the answer to the question
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1 is if they're not in that grid they are not a part of

2 the equation.

3 MS. WOMBLE:  You can make that a condition.

4 MR. MORRISON:  You can make that a condition. 

5 That can be a condition.

6 CHAIRMAN:  I think he answered the question

7 of what -- I've got my answer if you've got yours.

8 MR. FLYNN:  I would ask that this require a

9 new application.  This is changing the whole

10 application.

11 MR. MORRISON:  This is being done by the

12 Commissioners.

13 MR. FLYNN:  It's still not good.

14 MR. MORRISON:  Your objection is noted, sir. 

15 Thank you.

16 CHAIRMAN:  Okay.

17 MR. MORRISON:  Mr. Chairman, you might take a

18 motion at this time to add that proposal to the

19 suggested recommendations of the planner?

20 CHAIRMAN:  Yes, sir.

21 DR. LAWRENCE:  If I can make this make sense,

22 I'm making a motion here that we not allow turbines 

23 in the areas that are within the grid -- that's what I

24 call.  Is there another way of saying that?
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1 MS. WOMBLE:  Are you trying to make a motion

2 consistent with what he just stated, that turbines

3 could not be moved from areas that are leased to areas

4 that are leased but there's not one located right now?

5 DR. LAWRENCE:  Is that needed as a condition?

6 MR. MORRISON:  Yes.

7 DR. LAWRENCE:  If that's needed as a

8 condition, then I'm making the motion.

9 MS. WOMBLE:  We need to clarify that

10 condition.

11 MR. MORRISON:  Mr. Campen, as I understood

12 it, there's no objection to having a condition that

13 where there is no turbine located in a leased area now,

14 as your Application indicates, one will not be placed

15 there or moved there later; is that correct?

16 MR. CAMPEN:  If you'll give me a moment to

17 confer with my clients; it's confusing for everybody,

18 but I think we can clarify it.

19 (Mr. Campen confers with client.)

20 (Some commissioners again huddling and

21 talking among themselves)

22 CHAIRMAN:  Whatever we say to each other

23 needs to be open.

24 MS. ROSS:  Mr. Chairman, when you are ready.
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1 CHAIRMAN:  Thank you.  And, Mr. Attorney --

2 MR. MORRISON:  I think they've got some

3 proposal to put in.

4 MS. ROSS:  I was going to say, the Applicant,

5 Timbermill, has no objection to the condition being

6 modified or a new condition coming in, however the

7 counsel and Commissioners determine it would be best,

8 that a turbine cannot be moved from a parcel where a

9 turbine is currently proposed to a parcel where a

10 turbine is not currently proposed.  We believe that

11 that is a proper way, rather than trying to use the

12 grid, but if you look at the grid that would mean that

13 a turbine can't be moved outside of that grid because

14 there are -- the parcels outside of that grid do not

15 currently have turbines on them to the left of the map,

16 as you are looking at it.  So the proposed language

17 would be that a turbine cannot be moved from a parcel

18 with a turbine to a parcel without a turbine.  And the

19 use of the term parcel makes it very clear.

20 MR. MORRISON:  As currently proposed?

21 MS. ROSS:  As currently proposed.

22 MR. MORRISON:  All right.  So, Commissioners,

23 some language that is available to you, is that you can

24 impose a condition that no turbine, as currently
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1 proposed, can be moved to a parcel which as currently

2 proposed does not have a turbine.

3 DR. LAWRENCE:  So that we're saying the same

4 thing, and make sure that I know, this is what you're

5 saying, you will not be able to move them from here to

6 here; is that correct?

7 MR. MORRISON:  For the audience, I'm pointing

8 to a grid tract that is outside of the grid.

9 MS. ROSS:  To the left of grid box 3?

10 MR. MORRISON:  That's right.  To my

11 understanding there is no currently proposed turbine

12 there.

13 MS. ROSS:  That is correct.

14 MR. MORRISON:  All right.  And based upon the

15 additional restriction that the Commissioners want to

16 impose is there will never be a turbine there?

17 MS. ROSS:  Without it coming back to this

18 County Commission.

19 MR. MORRISON:  Without getting permission,

20 right.  Okay.

21 DR. KEHAYES:  (Inaudible)

22 MR. MORRISON:  Doctor, if you would speak

23 into the microphone.

24 DR. KEHAYES:  All right.  We're saying that

mailto:sgrahamassoc@gmail.com


102

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 it won't go from one, one what, one parcel?

2 MS. ROSS:  Parcel.

3 DR. KEHAYES:  Well, see, a parcel that

4 appears in grid 14, that parcel seems to extend, so it

5 would be the same parcel.  You can move AB3 out into

6 that -- that appears to be one big parcel.  We don't

7 know where the parcel ends.  So the way you stated it,

8 you could move B3, B2 out into that arm that extends

9 west out of that same parcel.

10 MS. ROSS:  I believe that is not the same

11 parcel.  If you would give us a minute we could look at

12 Exhibit 3 without the grid lines, and I think we would

13 see that the parcel lines is in fact --

14 MR. MORRISON:  We can also supplement the

15 condition that all parcels on which windmills are

16 proposed are currently located within the blue grids,

17 correct?

18 MR. FLYNN:  I would say specifically to track

19 the land that's been leased.  Be specific.  Don't take

20 a general statement.

21 MS. WOMBLE:  But it's in several pieces so

22 that might not be as specific as an individual parcel

23 because (inaudible) has several pieces, which would

24 span more than one single parcel.
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1 MR. FLYNN:  However it's been leased it

2 shouldn't change within the lease if you're worried

3 about -- (inaudible)  And I'll add some conditions

4 later on myself, some changes.

5 MS. ROSS:  If I may, by Exhibit [3], as we

6 believe that is -- we believe that is Greenhall Road. 

7 That is Greenhall Road that is underneath that blue

8 grid line, and that there is a parcel line also

9 reflected on Exhibit [3].  We believe, Dr. Kehayes,

10 that the condition proposed would prohibit the movement

11 of BO3, for example, that you picked, to the left

12 outside of grid line 14.

13 DR. KEHAYES:  And what condition that we're

14 putting in prevents that?

15 MS. ROSS:  The proposed language that a

16 turbine cannot be moved from a parcel with a turbine to

17 a parcel without a turbine, as currently proposed.  I

18 believe that language addresses the concern that you

19 expressed about grid box 14, using that as an example

20 of a movement, because Greenhall Road is a parcel line

21 up here between the land to the east of the end of the

22 blue grid line and the land to the west.

23 DR. KEHAYES:  And a parcel is defined how?

24 MS. ROSS:  You would have to turn to your
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1 ordinance.  The question from Dr. Kehayes was, how is a

2 parcel defined.  It is, I believe --

3 DR. KEHAYES:   The reason I'm asking, you

4 have said that Greenhall Road would divide a parcel.

5 MS. ROSS:  There is Greenhall Road, and there

6 is a parcel line on the map that does not exclude -- 

7 DR. KEHAYES:  But you're not saying Greenhall

8 Road would automatically divide a parcel.

9 MS. ROSS:  Correct.

10 MR. MORRISON:  I think what the Commissioners

11 would be most comfortable with is no wind turbine may

12 be moved to a location outside of the blue grids

13 without the subsequent approval of the Board of

14 Commissioners.

15 DR. LAWRENCE:  That's it.

16 MS. WOMBLE:  And that's the blue grid on Tab

17 18 in the application.

18 MR. MORRISON:  We're making reference to Tab

19 18.  So you can do that.  You don't have to have their

20 permission.  It's certainly reasonable to hear their

21 position on it, and the opposition also gets to make

22 comments.  But you don't have to have anybody's

23 permission to do that.  That's in your purview.

24 DR. LAWRENCE:  I will make the motion and
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1 we'll go from there.

2 MR. MORRISON:  I think Mr. Flynn wanted to

3 make a statement.

4 MR. FLYNN:  Moving a turbine changes, all the

5 information changes, so I think it requires sound, the

6 shadow flicker, property values, all the things we

7 discussed.

8 MR. MORRISON:  That would be addressed

9 because the Board would get permission to do that, but

10 it's got to come back before this Board and then they

11 would consider that.

12 MR. HOWARD:  I don't know if you're moving it

13 on the same parcel.

14 MR. FLYNN:  There are other places in the

15 application that doesn't apply.

16 MR. MORRISON:  What you would be proposing is

17 that no wind turbine be moved without the

18 Commissioner's approval.

19 MR. FLYNN:  I believe so.  (Inaudible).

20 MR. MORRISON:  You can do that.  You can do

21 what the Applicant is proposing; you can do something

22 different.

23 CHAIRMAN:  Mr. Lawrence, you were about to

24 say?
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1 MR. MORRISON:  He had a motion.

2 CHAIRMAN:  What's the motion on the floor. 

3 Please read it.

4 CLERK:  I have -- the only motion I have

5 written down is the one that was -- the first one, the

6 proposed language about cannot be moved from a parcel

7 where a turbine is proposed to a parcel where a turbine

8 is not proposed.

9 MR. MORRISON:  I think that has been

10 substituted that no turbine may be moved to any

11 location outside the blue grid without subsequent

12 permission from the Board of Commissioners.

13 DR. LAWRENCE:  That's it.

14 CLERK:  Location outside the blue grid on Tab

15 18 of the Application.

16 MS. ROSS:  The applicant is in agreement with

17 that condition.

18 MR. FLYNN:  We are opposed.

19 CHAIRMAN:  Okay.  Hang on one second.

20 (Working on language of motion)

21 CHAIRMAN:  Okay.  There's a motion on the

22 floor.  Any discussion at this point?  Dr. Kehayes, I

23 see you getting the map.

24 DR. KEHAYES:  Just want to double check.
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1 CLERK:  Would you like for me to read it one

2 more time?

3 CHAIRMAN:  Yes, please.  Read it while he is

4 looking.

5 CLERK:  The motion is, no turbine may be

6 moved to any location outside the blue grid of Tab 18

7 of the Application.

8 MR. MORRISON:  Without the subsequent

9 permission of the Chowan County Board of Commissioners.

10 CHAIRMAN:  Everybody heard the motion.  Any

11 discussion?

12 MR. BONNER:  For the record, it appears to me

13 that the language of the paragraph is decrease in the

14 number of turbines or relocation of the turbines in the

15 site plan identified is not a major modification.

16 CHAIRMAN:  All in favor raise your right

17 hand.  All opposed?

18 CLERK:  That was unanimous.

19 CHAIRMAN:  Let's go back to 3 now at this

20 point and start on this discussion.  Any more

21 discussion on Item 3?  I think we took care of that.

22 Any motions on the floor?  Well, let's go on. 

23 We don't need to do all these individually.  Let's go

24 back to Item 2.  Did you clarify the material for Dr.
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1 Kehayes?

2 MS. WOMBLE:  As best we can.  I think it was

3 related to the turbines moving anyway, and that may

4 have been -- his concern may have been addressed by the

5 new condition.  He's saying yes.

6 CHAIRMAN:  Okay.  Item 4, Decommissioning. 

7 I'll give you a few minutes to read this one over.

8 MR. MITCHENER:  Mr. Chairman.

9 CHAIRMAN:  Yes, sir.

10 MR. MITCHENER:  In the bottom of paragraph D.

11 regular reassessment of the amount of cash, et cetera. 

12 Regular is sort of vague.  I would substitute annual,

13 an annual reassessment in lieu of regular reassessment. 

14 That way we would have a more precise frame of

15 reference.

16 CHAIRMAN:  Yes.  I just highlighted to ask

17 the same question for legal clarification.  I've been

18 told by my attorney that words are used sometimes to

19 make things a little fuzzy.  But I agree with you about

20 having some type of date.  Yearly seems to be an awful

21 lot.  I think three to five years is more than enough

22 for myself.  Yearly seems to be a lot for somebody to

23 assess decommissioning.

24 MR. MITCHENER:  Our economy has been
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1 certainly unpredictable in recent years.  Nobody in '06

2 and '07 could have foreseen what would happen in '08

3 and the way that that would affect the cost of

4 decommissioning or anything else.  So it's a thought. 

5 Look at what's happened in the economy we've been in

6 within the last ten years.

7 CHAIRMAN:  The Board has an opportunity --

8 this opportunity to put what restrictions they want on

9 here, which does make it a little different, in my

10 opinion, that there's a cash bond.  So, like I say, I'm

11 personally not in favor of doing it yearly.  We have a

12 cash bond.

13 DR. LAWRENCE:  Repeat the last part.

14 CHAIRMAN:  This cash bond means a lot to me. 

15 On other projects we didn't have a cash bond that we

16 had to deal with.  But to come back each year -- I

17 don't even want to put our staff through that, but

18 that's up to you.

19 DR. KEHAYES:  Two questions.  Number 1, who

20 makes the estimate for removal cost.  And then how

21 frequently?  I tend to agree with Commissioner

22 Mitchener.  I wouldn't want it more than two years

23 between a reckoning of what it would cost to do the

24 decommissioning.  And then the -- what is it, Ms.
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1 Childers said, the decommissioning cost is pretty much

2 mirrored by what it cost to put them up.  And if

3 they're in the business of putting them up every year

4 they know every year what it cost.  But who's going to

5 make the estimation of decommissioning costs?  At this

6 point we're allowing the person who has got to put up

7 the cash bond to make the estimation of decommissioning

8 cost.

9 MR. MORRISON:  I don't believe so, Dr.

10 Kehayes.  This would be for the county to make in

11 accord with industry standards.

12 DR. KEHAYES:  The decommissioning cost should

13 be done by the county?

14 MR. MORRISON:  You would have a hearing and

15 due process and all that, but the county gets to --

16 since it ultimately would fall on the county, it makes

17 sense that the county would make this determination. 

18 You couldn't just make a wild guess or you couldn't be

19 punitive about it, but somebody would come in here and

20 explain to me what the costs are involved in this that

21 has knowledge about it.  That could be the staff, it

22 could be the developer, the opposition, whatever.  You

23 would hold a hearing on that and then you make your

24 determination.
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1 CHAIRMAN:   Any others?

2 DR. LAWRENCE:  The Board members are elected,

3 what, ever four years.  If you run it out to four years

4 that means that -- it's not helpful to have people that

5 -- new people coming on the Board that -- it's

6 depending on how you extend it.  If you say every two

7 years then you know that this Board or certain Board

8 members will be there that's knowledgeable about what's

9 going on, have some idea of what's going on.  So if you

10 run it out to four or five years, then it's possible

11 you could have a Board that doesn't have a clue as to

12 what's even going on.

13 MR. MITCHENER:  Mr. Chairman, I'll amend that

14 to say every two years instead of annually.

15 MR. MORRISON:  Then we need to next go on to

16 discuss how this will be done, how it will be

17 determined.

18 MR. MITCHENER:  Are there state agencies that

19 are -- 

20 MR. MORRISON:  There would be no state

21 agency.  It would just have to be based upon

22 information that is satisfactory to your Board in

23 accord with industry standards.  I think that the

24 language that would be the best.
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1 DR. LAWRENCE:  Then there becomes the

2 question of who pays for this.  Is the county paying

3 for this to happen?  Who pays for this evaluation?

4 CHAIRMAN:  I agree with you, Mr. Lawrence.  I

5 think somehow this wording might be whatever year we do

6 it.  It should be a board decision whether to do it. 

7 It should not be automatic that we have to go back and

8 reassess every two years.  When you look at the price

9 of metal you can pretty much tell whether or not -- and

10 that's what you're selling, is metal.  You can see

11 where it has made a fluctuation or not.  I would just

12 hate to put the money into going back -- but that would

13 have to be the Board's decision at that time -- you

14 know, to come back to the Board every three years or

15 two years or whatever.  Somebody would have to do an

16 investigation on it.

17 MR. MORRISON:  You can contract with somebody

18 to do this independent of the developer that's

19 knowledgeable in this field and they can make a report,

20 a decommissioning report and policy.  And if you are

21 satisfied with that, then that's the end of it.  Now,

22 it does leave the question -- and I have no opinion how

23 much that would cost.  Now it does leave the question

24 as to who would pay for such a decommissioning report.
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1 MR. BONNER:  Mr. Chairman, as I recall it's

2 been presented to us that Apex is going to post a 7.3

3 million dollar cash bond, which supposedly exceeded the

4 cost for decommissioning at the present time, so I mean

5 36 months from now, 24 months from now I don't see

6 where the cost should be that substantial that that

7 cash bond would not cover it.  So 24 months, I think

8 that's reasonable.  Even with 36 months that would also

9 give the Commissioners an opportunity to have a say as

10 to how much cash bond should be registered or required.

11 MR. MORRISON:  I assume that cash bond is

12 also generating interest.

13 DR. LAWRENCE:  It is or it is not generating

14 interest?

15 CHAIRMAN:  I don't think you can, but I'm not

16 an expert on that.

17 MR. MORRISON:  I'm not knowledgeable either. 

18 It seems a shame that 7.3 million dollars would be

19 sitting out there not generating interest.  Maybe the

20 interest goes back, I don't know.

21 CHAIRMAN:  Okay.  Is there a motion on the

22 floor?  If there's no motion.

23 MS. WOMBLE:  It needs to be made.

24 CHAIRMAN:  Okay.  We're looking at Item 4, A,
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1 B. C, D, the question is the last sentence of D.  Is

2 there any motion?

3 MR. MITCHENER:  I make a motion, Chairman, to

4 change annual to biannual or every two years.

5 CHAIRMAN:  You're saying two things in the

6 motion, what is it?

7 MR. MITCHENER:  Sir?

8 CHAIRMAN:  You're saying to things in the

9 motion.  You put and/or in it.

10 MR. MITCHENER:  I'm talking about changing

11 it.  I just said to say a two year reassessment.

12 CHAIRMAN:  Okay.

13 MS. WOMBLE:  So you're referring to 4D where

14 it says, a regular assessment, you want that to be

15 changed to an assessment every two years?

16 MR. MITCHENER:  Yes.

17 CHAIRMAN:  All right.  There's a motion on

18 the floor.  Anymore discussion?  All in favor raise

19 your right hand.  All opposed.

20 CLERK:  The motion passes five to one.

21 CHAIRMAN:  The next item.  Anything else we

22 need to mention?

23 DR. KEHAYES:  Yes.  It says if no electricity

24 is generated.  That's means everyone of them could be
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1 sitting there nonfunctioning, rusting away, and every

2 month they spin about three RPMs and generate a little

3 electricity.  That -- I think the idea is if this thing

4 is not functioning it's time to take it down.  But this

5 is a weasel clause, as far as I can see, that they

6 would avoid the problem of taking it down by running

7 one generator every week or month.  It says no

8 electricity.  So that doesn't -- that allows for a bad

9 situation.  So how many megawatts is this thing, 300,

10 300 megawatts.  So I'm thinking you've got your plate

11 value for how much it can generate.  Somehow you ought

12 to say if it's not generating a portion of what it's

13 designed to generate, some measure rather than no

14 electricity.  I think the term no electricity can just

15 let it sit there in a forest of nonfunctioning

16 generators.

17 MR. MORRISON:  The phrase no electricity

18 appears in our ordinance, so this language is

19 consistent with the ordinance.  But what about this, if

20 no meaningful, marketable electricity is generated. 

21 Well, that's vague, too, but if you're just turning the

22 turbines, that's not meaningful or marketable.  I

23 understand your concern.

24 His concern is that the turbines, the blades,
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1 turn one time and then that's sufficient.

2 (Mr. Campen confers with client)

3 MR. CAMPEN:  Mr. Chairman, we're ready when

4 you are.

5 CHAIRMAN:  Yes, sir.

6 MR. CAMPEN:  Mr. Morrison's suggestion of a

7 meaningful amount of electricity is a perfectly

8 acceptable resolution.  Marketable I think is

9 restrictive, but meaningful amount of electricity

10 generated seems like a suitable compromise.

11 MR. FLYNN:  Could I add something?

12 CHAIRMAN:  Just a minute.  Mr. Flynn, now you

13 can add something.

14 MR. FLYNN:  I think the specifics, the number

15 of turbines and the amount of electricity they produce

16 is an issue.

17 CHAIRMAN:  Thank you.  Yes, sir.

18 MR. MITCHENER:  Meaningful is not much more

19 precise than what we had before.  If we picked a

20 figure, 300 megawatt farm, 10 percent down to 30, one

21 percent down to one, but the farm produced three

22 megawatts.  Are the industry standards are that that's

23 an active wind farm, or is that viable?  I think we

24 need some numbers, because I'm not an expert in
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1 electricity or production.  Therefore, meaningful to me

2 as a layman may be very different from you as a lawyer

3 or engineer.

4 CHAIRMAN:  Is there a definition of

5 meaningful in the industry standards?

6 MR. CAMPEN:  No, sir.  I was just responding

7 to what Mr. Morrison said.  He said we needed a

8 compromise, but I understand your concerns.

9 (Confers with client)

10 First of all, just by way of context, there's

11 no incentive for Apex to leave the turbines and not

12 generate electricity.  If it's a viable project,

13 they're going to be generating electricity.  That's

14 what they're in business for.  There will be times when

15 turbines are down and not operating because of

16 maintenance.  It's just like your automobile.  They

17 should be maintained periodically.  These could be down

18 for some period of time.

19 MR. FLYNN:  Mr. Campen is testifying.

20 MR. CAMPEN:  But it's going to generate

21 electricity at maximum capacity when it can, when the

22 turbines are not under maintenance.  We think

23 meaningful is a reasonable approach.  And this is

24 something that Staff could be involved in.  If it's not
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1 generating a meaningful amount of electricity, there

2 could be a conference with the Staff and the Applicant

3 to discuss what that means, and if there's some

4 question they could come back to the Board for

5 consideration.

6 MR. MORRISON:  What specific language would

7 you propose, Mr. Campen?

8 MR. CAMPEN:  We simply substitute -- just add

9 the word meaningful.  No meaningful amount of

10 electricity.

11 MR. MORRISON:  Generated over a continuous

12 period of 12 months.

13 MR. CAMPEN:  I'm on 4A, the second line,

14 twelve months to complete the decommissioning of the

15 wind energy facility if no meaningful amount of

16 electricity is generated.

17 MR. FLYNN:  May I say something?

18 CHAIRMAN:  Yes, sir.

19 MR. FLYNN:  We're not addressing who's going

20 to pay for these studies.

21 CHAIRMAN:  Speak into the microphone, Mr.

22 Flynn.

23 MR. FLYNN:  We're not addressing who's going

24 to pay for these studies, the decommissioning of the
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1 project.

2 CHAIRMAN:  Yes, we have.  Let's get back to

3 the language.  Our attorney seems to be comfortable

4 with that.  That is probably something the Board would

5 have to look into and I guess the Board could say if

6 it's not meaningful at the time they could contest it. 

7 The planner gets to interpret it.

8 MR. MORRISON:  The County Planner would get

9 to interpret that and then either side could appeal the

10 county planner's decision to this Board.

11 CHAIRMAN:  If there's enough public outcry

12 I'm sure it will be addressed.

13 MR. FLYNN:  Is this a public meeting where

14 that will be decided?

15 MR. MORRISON:  Yes, sir.  As you're familiar,

16 the County Planner or the Code Enforcement Officer can

17 be required to interpret county ordinances.  So he or

18 she would interpret what meaningful meant.  And then

19 anybody who's got a dog in this fight would have the

20 right to appeal that to a public hearing in front of

21 the Board of Adjustments and from there to Superior

22 Court.

23 MR. FLYNN:  The Board of Adjustment, does

24 that require money to do that?
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1 MR. MORRISON:  I'm sorry?

2 MR. FLYNN:  Never mind, never mind.

3 CHAIRMAN:  Okay.  I think there's something

4 on the floor.  Susanne, is there a motion?

5 CLERK:  No, there's no motion.

6 CHAIRMAN:  Okay.  We're on that.

7 DR. KEHAYES:  On Number 4D, Commissioning

8 Segment A, change that to read, Wind energy facility

9 owner shall have 12 months to complete decommissioning

10 of the wind energy facility if no meaningful amount of

11 electricity is generated for a continuous period of 12

12 months.

13 CHAIRMAN:  Would you go ahead and include B &

14 C with that.  Are you okay with it?  That takes care of

15 all of four.

16 DR. KEHAYES:  Yes.  B, D & C with the change

17 only in Section A.

18 CHAIRMAN:  All right.  Everybody heard the

19 motion.  All in favor, raise your right hand.  All

20 opposed?

21 CLERK:  That was unanimous.

22 CHAIRMAN:  That takes care of Item 4, Madam

23 Clerk.  Item 5.  Does anybody have any problem with

24 Item 5?
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1 (No discussion)

2 CHAIRMAN:  Item 6.  Everybody okay?

3 (No discussion).

4 CHAIRMAN:  Item 7.

5 (No discussion)

6 CHAIRMAN:  Item 8.

7 (No discussion).

8 CHAIRMAN:  Someone make a motion to accept

9 all other.

10 DR. KEHAYES:  Five, six, seven and eight.

11 DR. LAWRENCE:  Five, six, seven and eight.

12 DR. KEHAYES:  As amended.

13 CHAIRMAN:  Hang on.  Repeat the motion.

14 MR. MORRISON:  Why don't we just do this to

15 make sure the record is clear?  All proposed additional

16 conditions by the County Planner, as amended by this

17 Board, be accepted.

18 DR. KEHAYES:  So moved.

19 CHAIRMAN:  Okay.  Anymore discussion on

20 those?  All in favor raise your right hand.  All

21 opposed?

22 CLERK:  That was unanimous.

23 CHAIRMAN:  Commissioners, you also if you

24 have any extra -- some of them have been addressed
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1 already -- conditions that you wish to discuss with the

2 Board.

3 MR. MITCHENER:  Should we discuss the 12

4 month to 54 month now or --

5 CHAIRMAN:  No.  I'm asking for anything from

6 the Commissioners at this point.

7 MR. MITCHENER:  Well, then I'll start with

8 what I mentioned earlier, namely that noise levels

9 concern many people for different reasons.  The

10 applicant seems to state pretty emphatically that they

11 can stay within the decibels of the ordinance.  All I'm

12 asking simply is that they document that on a regular

13 basis for each turbine and for the project as a whole

14 so we'll have those records going forth so that

15 whatever the noise variation depending on the weather,

16 hurricanes, tornadoes, droughts, et cetera, we actually

17 have empirical data as to what took place.

18 MR. CAMPEN:  Mr. Chairman, we're happy to

19 speak to that when you would like.

20 Apex will agree to engage with the planning

21 staff to develop a noise monitoring program to be

22 developed in conjunction with the planning staff prior

23 to the issuance of the building permit.

24 CHAIRMAN:  Did you hear that, Mr. Mitchener?
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1 MR. MITCHENER:  I heard him say they're going

2 to develop a noise monitoring program.

3 MR. MORRISON:  In cooperation with county

4 staff and that no building permits may be issued until

5 that is in place.

6 MR. MITCHENER:  In other words, that would

7 run through Ms. Bryant's office?

8 MR. MORRISON:  Yes, sir.

9 MR. MITCHENER:  That's fine.  I can live with

10 that.

11 MR. FLYNN:  May I say something?

12 CHAIRMAN:  Yes, sir.

13 MR. FLYNN:  What if they don't.

14 MR. MORRISON:  No building permits.

15 MR. FLYNN:  And how long is this testing

16 going to take place?

17 MR. MORRISON:  That's a program that will be

18 developed by the county staff.

19 MR. FLYNN:  Will this go to shadow flicker as

20 well?

21 MR. MORRISON:  Sir?

22 MR. FLYNN:  Does this address shadow flicker?

23 MR. MORRISON:  No, this is only related to

24 noise.
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1 CHAIRMAN:  Okay.  Has everybody heard Mr.

2 Mitchener's request?

3 CLERK:  I'll need clarification on the

4 language.

5 CHAIRMAN:  Okay.  Mr. Mitchener, Madam Clerk

6 will need clarification on the language of the motion

7 that you're making.

8 MR. CAMPEN:  Mr. Chair, I would ask to

9 propose language for the Board's consideration.  It

10 would be simply that Applicant will engage in a noise

11 monitoring program to be developed by the Applicant and

12 the Chowan County Planning and Zoning Director.

13 MR. MORRISON:  I believe we also said prior

14 to the issuance of any building permits.

15 MR. CAMPEN:  That is correct.

16 MR. MORRISON:  Okay.

17 CLERK:  I need (inaudible).

18 CHAIRMAN:  Repeat that one more time.

19 MR. CAMPEN:  Surely.  Applicant will engage

20 in a noise monitoring program to be developed by the

21 Applicant and the Chowan County Planning and Zoning

22 Staff prior to issuance of a building permit by Chowan

23 County.

24 MR. FLYNN:  Will there be a report to the
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1 Commissioners regarding it?

2 MR. MORRISON:  That will be a public record,

3 yes, sir.

4 MR. CAMPEN:  And I think it would be better

5 to change it from noise to sound, engage in a sound

6 monitoring program.  It's an acoustical study.

7 CHAIRMAN:  All right, Madam Clerk.  We don't

8 have a motion yet, so I will go back to the Board.

9 MR. FLYNN:  I have one more comment, if I

10 may.

11 CHAIRMAN:  Yes, sir.

12 MR. FLYNN:  Is this going to be independent

13 of Apex?

14 CHAIRMAN:  They will be working together with

15 Chowan County.

16 MR. FLYNN:  So it won't be independent.

17 CHAIRMAN:  It's just like any of the other

18 laws we have in here.  If we have a complaint, if it's

19 complaint driven, it's on our side, too.

20 MR. FLYNN:  So the report will be in a public

21 hearing before the Board of Adjustments?  When they are

22 talking about all this, the study of the noise, is the

23 report going to be -- will be made public, correct? 

24 Regarding the sound study, is that going to be public
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1 at the time of the hearing or --

2 MR. MORRISON:  It will be turned into the

3 county so the county can enforce it.  It then becomes a

4 public record.

5 MR. FLYNN:  I'm just trying to figure out

6 where it goes after that.

7 CHAIRMAN:  Does anybody want to make a motion

8 to the language that was just presented.

9 MR. MITCHENER:  What language does the Clerk

10 have at this point?

11 CLERK:  The Applicant will engage in a sound

12 monitoring program to be developed by the Applicant and

13 Chowan County Planning and Zoning Staff prior to the

14 issuance of a building permit.

15 MR. MITCHENER:  Do we get to say anything

16 about how frequently the monitoring program goes to the

17 County Planner.

18 MR. MORRISON:  That's up to the planner and

19 the applicant to work out.

20 MR. MITCHENER:  So for example if they

21 started out (inaudible) and that's not effective they

22 could change it to every three months or something like

23 that.  Okay.  Thank you.  I'm comfortable with that,

24 Madam Clerk.
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1 CLERK:  Is that your motion?

2 MR. MITCHENER:  That's a motion.

3 CHAIRMAN:  Okay.  We do have a motion.  Does

4 everybody understand the motion.  Any discussion?  All

5 in favor, raise your right hand.  All opposed?

6 CLERK:  That was unanimous.

7 CHAIRMAN:  Any other?

8 MR. MITCHENER:  Mr. Chairman, there still was

9 a question in terms of shadow flicker.  To me that's

10 much more subjective but nevertheless Applicant says

11 they can do a large wind energy facility that will not

12 exceed 30 hours per year.  I'm assuming that's 30 hours

13 per turbine per year; is that correct?

14 MR. CAMPEN:  On any occupied building or

15 residence of non-participating property owner's land.

16 CHAIRMAN:  Hang on one second.  We need to

17 address the Chair if you're going to address an

18 attorney.  So go ahead and address the Board what you

19 are thinking about.

20 MR. MITCHENER:  I'm looking at paragraph 5,

21 Sound and Shadow Flicker, and I'm looking at subpoint

22 (b) shadow flicker on any occupied building, et cetera. 

23 The bottom line, the facility must not exceed 30 hours

24 per year.  So I'm asking in effect for them to develop
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1 a monitoring program for shadow flicker the same way

2 there is talk about doing it for sound.  And this could

3 be in conjunction with the County Planner.

4 CHAIRMAN:  What say the Board on it?  Is

5 there any discussion?

6 MR. BONNER:  Mr. Chairman, it is my

7 understanding they are not to exceed 30 hours per year. 

8 And according to the evidence we've seen it will not

9 exceed 15 hours per year.  So I feel like that at this

10 point no other condition needs to be put on that, other

11 than just let it be complaint driven.  If it is

12 complaint driven, then it will warrant further

13 investigation.

14 DR. LAWRENCE:  If you make a statement like

15 that if you don't monitor it, how do you know it's

16 done.  You've got to come up -- if it's five hours, if

17 you don't monitor it how do I know -- you get my point. 

18 How do you determine whether they are doing what they

19 agreed to do?  If they say that it has to be less than

20 five hours flicker per year, then if you don't monitor

21 it you don't have any way of determining whether it's

22 five hours or a hundred hours.

23  MR. BONNER:  Well, if it's complaint driven,

24 certainly it can be investigated and determined that it
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1 exceeded what they said it would not exceed.  So either

2 way I would think --

3 DR. LAWRENCE:  I guess the only thing -- from

4 my vantage point the only thing I'm saying is, if they

5 monitor it they have documentation that it was done. 

6 That's all I'm saying.

7 CHAIRMAN:  Anything else?

8 DR. KEHAYES:  We're talking 30 hours per

9 year.  If someone is going to voice a complaint then

10 you've got to be able to start measuring the amount and

11 you've got to then document 30 hours of flicker in a

12 year or less.  Then they've exceeded what our ordinance

13 allows.  This looks like it's going to be a --

14 measuring sound you can have instantaneous results. 

15 One day, two days, the sound is excessive.  When we

16 talk about the shadow flicker, we're talking about over

17 a year.  So the equipment can be an intense as it can

18 be, but we're talking about duration of flicker, and I

19 haven't -- am I allowed to say this?  In my research I

20 haven't come across mechanisms for measuring amount of

21 flicker.

22 MR. MORRISON:  You should disregard your

23 research, Doctor.

24 DR. KEHAYES:  Well, I didn't find anything.
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1 MR. MORRISON:  All right.  Disregard the fact

2 that you didn't find anything.

3 Applicant, is there a flicker measurement

4 protocol?

5 (Mr. Campen confers with client.)

6 MR. NIXON:  I understand your concern, but at

7 some point -- the decibel level is the biggest concern

8 I've heard from citizens.  I think we may be able to

9 address that, but I think some of this at some point

10 has got to be complaint driven.  You're going to have

11 complaints.  I don't care what you put up.  It's there. 

12 But at that time I'm sure there is something we can

13 research and have some program to monitor and measure

14 it.  And I think it's on the county's part to do the

15 measuring.  We've got plenty of laws such as the grass

16 getting too high, but we don't have a person out there

17 monitoring that grass getting too high.  But there's

18 something in place, but it's complaint driven.  We

19 don't have a person that's just going to out there and

20 monitor this flicker all the time.  I just think that's

21 going to be costly for any of us.  So hopefully there

22 will be very few complaints.  I think we're going a

23 little bit above and beyond, trying to get everything,

24 and that's just my idea right now.  
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1 DR. LAWRENCE:  I don't see it as being that

2 big of a problem.  I can take a microcontroller, a $20

3 microcontroller and monitor it over a year's time tied

4 to a computer.  I don't see that it's that big a deal. 

5 But if you make a statement that you're going to have

6 so many hours.  They made that statement, I didn't make

7 it.  So if they made that statement you should have a

8 way to monitor it.  You said it wouldn't happen more

9 than 30 hours.  So it's up to them to handle it, not my

10 problem.

11 MR. MORRISON:  I think maybe Mr. Campen has

12 some more input.

13 MR. CAMPEN:  We're not aware of a protocol

14 that monitors shadow flicker like there would be for

15 sound.  We think it's best to leave this in the

16 complaint driven process, as the Chairman has

17 suggested.  If there are a variety of complaints to the

18 county planner, to the county, the county can then

19 investigate those and then determine whether there is a

20 response to be made.  There's not a way to monitor this

21 in the same way there is for sound.

22 MR. FLYNN:  May I say something?  This

23 simulation was computer simulated.  We don't really

24 know actually what is going to happen.
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1 MR. MORRISON:  Thank you.

2 CHAIRMAN:  Okay.  You didn't make a motion,

3 did you?  Is there any motions on the floor or any

4 other conditions anyone would like to bring up?

5 Being no other motions, there is one other

6 thing I would like to point out.  It's probably in here

7 somewhere and I just missed it.  At one time I think I

8 heard about signage or posted.  I think Weyerhaeuser

9 had stated that they would allow deer hunters on their

10 property to continue.  Is there some type of signage

11 that's going to go up and say there is a turbine within

12 so many feet.  This could be danger in this area for

13 ice drop or anything like that?  Our planner is not

14 here, so I guess, is that something I may ask?

15 MR. MORRISON:  That is permissible.  You

16 could require posting, yes.

17 CHAIRMAN:  Is that something the Board may

18 wish to find out about.

19 DR. LAWRENCE:  First of all, have they had a

20 problem like this anywhere else?  What I'm saying,

21 maybe something is already in place.  Is it possible

22 for you to ask Apex if they have something in place for

23 this particular issue?

24 CHAIRMAN:  I don't know.  I was just -- from
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1 the evidence submitted there is a possible ice throw

2 within so many feet, so if I'm out hunting -- I'm not a

3 hunter now -- or a child on a four-wheeler on your

4 family farm, is there some liability, even just posting

5 a sign or something, some type of caution sign.

6 DR. KEHAYES:  Is the county liable?

7 CHAIRMAN:  But I look at it as a health and

8 safety issue.

9 DR. KEHAYES:  Have the manufacturers of the

10 wind turbines suggested human activity setbacks?

11 CHAIRMAN:  I'm sure somebody (inaudible)

12 MR. WINBORNE:  You'd like to think this.

13 CHAIRMAN:  But they may not be thinking about

14 ice on the blades is what I'm getting at.  They may not

15 be aware of that, especially if there's a ten point

16 buck running in front of you.

17 If the Board doesn't wish to ask.

18 MR. MORRISON:  Mr. Campen may want to address

19 that.

20 MR. CAMPEN:  Just a suggestion, Timbermill in

21 working with Weyerhaeuser, Weyerhaeuser has agreed to

22 post at their gates that it's secured property, post at

23 their gates a notice of the presence of turbines on the

24 property.
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1 CHAIRMAN:  And this will be posted at each

2 one of their gates?  Well, a lot of them are just roads

3 going in, so some of them are not gated.  They're all

4 gated?

5 MR. CAMPEN:  We think it's gated.

6 CHAIRMAN:  That's where I learned how to

7 drive.  I don't know.  Maybe they've started gating it,

8 but, okay.  That answers my questions.  Anymore?

9 DR. KEHAYES:  We've got these limits for

10 sound and flicker, but what if they are exceeded?

11 MR. MORRISON:  That would be a violation of

12 the permit, which would allow it to be revoked.

13 DR. KEHAYES:  Do we have to specify time

14 allowed to remedy?

15 MR. MORRISON:  We may already have that in

16 the ordinance.  Dr. Kehayes, there is in the Chowan

17 County Code Ordinances Section XI, violations are

18 addressed.  I won't go into great detail, but it works

19 roughly like this.  The owner of the project would get

20 a notice from the Planning Board, saying you're in

21 violation.  They then have to promptly -- that's the

22 language in the ordinance -- have to make a prompt

23 correction.  If they don't in the opinion of the Code

24 Enforcement Officer, then penalties will be assessed at
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1 $100 a day plus the county can pursue an injunction

2 which would be an order of the court to stop that

3 action.  And in addition to that the whole thing could

4 come back to the Board for revocation of permit.

5 DR. KEHAYES:  Thank you.

6 CHAIRMAN:  Okay.  Any others.  Being none, at

7 this point I think we're going to have to make a motion

8 to approve or disapprove of the CUP application as

9 submitted.

10 MR. MORRISON:  We need to ask if their side

11 has any additional requests.

12 MR. CHAIRMAN: I'm sorry.  Okay.  Any

13 additional?

14 MR. CAMPEN:  Yes, sir.

15 ADDITIONAL CONDITIONS PROPOSED BY TIMBERMILL

16 Mr. Chair, Apex filed with the county two

17 days ago a Motion for Additional Conditions, which I

18 trust you all have copies.  I hope you do.  What we

19 have asked for are two conditions.  First related to

20 the expiration of the conditional use permit itself,

21 which the proposed condition restates Section 3.17 of

22 your ordinance and extends the life of the CUP from 12

23 months to 54 months.  I'll give you a little time to

24 find that.
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1 MS. WOMBLE:  She is going to make some

2 additional copies.  You received it yesterday morning.

3 CHAIRMAN:  Mr. Attorney, we're going to take

4 a five minute break while we get another copy here.

5 MR. CAMPEN:  Yes, sir.

6 (Off the record 3:48 - 4:03 p.m.)

7 CHAIRMAN:  You've got your copies.  Mr.

8 Campen, you may proceed.

9 MR. CAMPEN:  Thank you, Mr. Chairman.

10 MR. CAMPEN:  Again, this Motion Request for

11 Additional Conditions is something I was asked by the

12 county attorney to file on Wednesday.  We did so.  We

13 understood Ms. Bryant would be out, and she could

14 review this and provide her comments, which I

15 understand she has done.  As I mentioned before the

16 break, what we have done with respect to the first

17 additional condition is to look at Section 3.17 of your

18 ordinance which provides for a 12 month expiration of a

19 conditional use permit.  And we have restated that to

20 provide for 54 months, and we explained why that was

21 necessary.  You've heard lots of testimony over now

22 several months regarding a variety of permits that will

23 be required for this project to commence, and they are

24 listed in the motion, and you've heard about that.
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1 The first one I want to talk about is the

2 North Carolina Wind Energy Permit to be issued by DEQ. 

3 This is a process that according to the schedule in the

4 statute would take a minimum of 12 months.  Moreover, I

5 have been told by an official at DEQ that they will not

6 issue that permit until Timbermill has received all

7 other permits.  That would include this one of course. 

8 Nobody has been through this process.  It's a brand new

9 statute.  No one has been through it.  I think it is

10 entirely likely that the process will take well over 12

11 months because of it is new.

12 Turning to the Army Corps permit, we've

13 talked a lot about that.  A determination has not yet

14 been made as to whether an individual permit or a

15 nationwide permit will be required.  No decision by the

16 Corps will be made on that until the delineations are

17 complete.  While those are to begin imminently by the

18 company, those will take will take several months to

19 complete and to be confirmed, and the whole process for

20 getting the 404 permit, whichever permit is required,

21 at least will take two years.

22 You heard Mr. Giecek testify about the FAA

23 process.  With respect to the determinations of a

24 hazard, and the coordination that they engage in and
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1 that Apex has engaged in with the Department of

2 Defense, there is no time line on that process.  The

3 company had a meeting with DOD as recently as

4 September, I believe it was late September, on this

5 issue and continue to work through that issue, but

6 there is no time line.  We can't say that that's going

7 to be completed in six months or 12 months.  And

8 obviously it's essential.  Timbermill can't begin

9 construction of this project until that and all the

10 other permits that are listed here have been obtained.

11 Consultation with Fish and Wildlife Service,

12 you heard Mr. Phillips testify about that.  That is

13 absolutely essential and is ongoing and has been going

14 on for some time and will continue until the services

15 is satisfied.  There is no time line on that.

16 Section 3.14(B) of your ordinance provides

17 that the permit-issuing board (in this case, you) may

18 not attach additional conditions that modify or alter

19 the specific requirements set forth in the Ordinance

20 unless the development in question presents

21 extraordinary circumstances that justify variation from

22 the specified requirements.  Mr. Brian this morning

23 incorrectly told you that that was unlawful.  The fact

24 of the matter is that your ordinance specifically
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1 provides for modification when there are extraordinary

2 circumstances.  And we submit to you that this

3 certainly imposes extraordinary circumstances.  I dare

4 say this is the most complex development that Chowan

5 County has ever seen, 8,000 acres and all that's

6 involved that you've heard about.  A one year

7 expiration period for a CUP may well be appropriate for

8 a Walmart or a small business or a subdivision, but we

9 submit it is completely inappropriate for a project

10 with the complexity of Timbermill Wind.

11 Another important reason for extending the

12 life of the CUP is the possibility of appeals.  This

13 decision that you make today could be appealed to

14 Superior Court, then later to the Court of Appeals and

15 ultimately to the Supreme Court.  We have no idea what

16 the opposition may do.  But that is certainly very

17 possible, if not highly likely.  Those appeals could

18 take years.  I would estimate at least three years to

19 go through that process.  So that's the rationale we

20 would offer for a 54 month period.  Many counties don't

21 even have an expiration period for a CUP.  Pasquotank

22 County, for instance, doesn't have an expiration

23 period.  It's not uncommon for county ordinances not to

24 have an expiration period.  But, again, we believe
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1 under your ordinance you have an expiration period of

2 12 months, but you also have a provision that allows

3 you, under extraordinary circumstances, to alter the

4 provisions of your ordinance.  We think this is an

5 absolutely well-suited circumstance to apply to that

6 provision in the ordinance.  Ms. Bryant agreed with our

7 interpretation.  She specifically in a memo to you says

8 that she believes it's best within extraordinary

9 circumstances to extend the 12 month period.  She goes

10 on to say, of course, that she was planning and still

11 plans to suggest to you a change to the ordinance to

12 eliminate this 12 month expiration period because it

13 is, as she says, it's no longer suitable for the type

14 and pace of development that you've seen in Chowan

15 County since 2008.  So I am happy to pause here for

16 discussion about this present issue or go on to the

17 other conditions, as you prefer.

18 MR. MORRISON:  Mr. Chairman, if I may. 

19 Commissioners, you have in front of you a copy of

20 Timbermill's request.  If you would go to the third

21 page, you will see in the second paragraph it begins

22 Section 3.14(B).  Do you see that, the third page?  Did

23 everybody find that?  That is a verbatim quotation of

24 our ordinance.  I will just read through it for
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1 purposes of the record.

2 The permit-issuing Board (that is you) may

3 not attach additional conditions that modify or alter

4 the specific requirements set forth in this Ordinance. 

5 What that would be talking about that is relevant to

6 this motion is a one year expiration period.  You can't

7 deviate from that unless the development in question

8 presents extraordinary circumstances that justify the

9 variation from the specified requirements.

10 So it would be the opinion of counsel, if you

11 determine that there are extraordinary circumstances

12 that justify extending the completion date from the one

13 year requirement to a longer time, then you have the

14 right to make an extension, but you must first

15 determine that there are extraordinary circumstances. 

16 Mr. Campen has recited from the Applicant what those

17 circumstances are.  That is for you alone to determine. 

18 Now it would also be appropriate -- I think the

19 opposition wants to say something about this as well.

20 MR. FLYNN:  The applicant witness said they

21 started this application in 2013.  The permits could

22 have been issued at that time as well.  I believe there

23 is no time limits on applicant.  That was what, three

24 years ago?  They could have started the permits. 
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1 They've known about the project for three years.  These

2 permits could have been initiated and started since

3 that period of time.  It would have been better for you

4 all to decide if you had been given that environmental

5 assessment.  I do not agree with this condition at all. 

6 The county ordinance as written has not changed.  It's

7 one year.  They've had three years before the

8 application to start the permit process.  And the

9 project will automatically expire in one year after the

10 permits.  And that shouldn't change.  That's in your

11 ordinance.  That's what you all accepted, the 12

12 months.  That should also apply here.  That didn't

13 change.

14 CHAIRMAN:  Okay.

15 MR. MORRISON:  Mr. Campen.

16 MR. CAMPEN:  I would also like to point out

17 that the Amazon Wind Farm up the road, it took five

18 years for them to start construction, get through all

19 their permitting process, and they didn't have a DEQ

20 permit to deal with.  They were grandfathered.  These

21 are highly complex projects.  And with respect to Mr.

22 Flynn's comment about it taking three years to file the

23 application, it took three years to develop the

24 project, to lease the land and to do the layout, do all
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1 the studies that were required in order to present a

2 valid, credible application to be done.

3 CHAIRMAN:  Okay.  Commissioners?

4 MR. FLYNN:  Can I say something, too?

5 This should have been submitted with the

6 application.

7 CHAIRMAN:  Mr. Flynn, if you could respond

8 just to what he said, sort of like we did in the

9 hearing.

10 MR. FLYNN:  I did forget to add some points. 

11 But Amazon doesn't have anything to do with this

12 project.  This is Chowan County.  They've been here the

13 whole time.  They've had since 2013 to submit the

14 application.  The timing is inappropriate for this

15 motion.  It should have been included with the

16 application at a wind farm.

17 CHAIRMAN:  Board members?

18 DR. KEHAYES:  I would just like some

19 education on the rationale for a time limit on the

20 permits in any circumstance.  Why was one year put on

21 instead of six months or two years.  I'd love to know

22 why -- what is the purpose of the time limit and

23 therefore maybe be able to make a better decision as to

24 whether or not this one should be extended.
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1 CHAIRMAN:  That question may have to be

2 directed to our planner.  Is she available?  She may be

3 back in town, so she may be able to address that.  Any

4 other comments?

5 MR. MITCHENER:  Mr. Chairman, I would just

6 like to clarify, in case we agree to 54 months and in

7 case that's not adequate -- 

8 CHAIRMAN:  Let go of your microphone for a

9 second.  Stay back.  There you go.  Thank you.

10 MR. MITCHENER:  In case we agree to 54 months

11 and in case that proves inadequate, we can still

12 extend?

13 CHAIRMAN:  The Board of Commissioners, my

14 understanding, if you extend it for an additional year

15 it will come back to the Board to ask -- they could

16 come back and ask for an extension at that time.  We've

17 experienced that in the past, but it would have to be

18 the Board, the sitting Board at the time.  They could

19 come back and the Board of Commissioners could deny or

20 approve.

21 MR. BONNER:  Mr. Chairman, I think it is

22 reasonable to believe that it will take longer than 12

23 months to get the process started considering the

24 permission that has to be granted.  And I think being
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1 reasonable I would certainly like to extend it beyond

2 12 months.  That's going to put extra stress on our

3 staff, and then it has to come back to us for

4 discussion.  I think 12 months for this size project is

5 unreasonable at this time.

6 CHAIRMAN:  Any others?

7 MR. MORRISON:  Dr. Kehayes has raised the

8 question about why does our ordinance have one year.  I

9 believe the purpose of that is to assure that an

10 applicant does not file a project and then not make any

11 effort to bring that project to conclusion when perhaps

12 another applicant would make better use of the land. 

13 These things also -- this permit will run with the land

14 and not with the county.  I believe it can raise title

15 issues.  The law does not like land taken out of

16 productivity.  That's my (inaudible) upon which you all

17 depend for your tax dollars.  So I also note in Ms.

18 Bryant's memo to you she suggests that the one year may

19 reflect at the time our economy past.  There are more

20 sophisticated projects now and in the future she is

21 going to recommend just in general that the one year be

22 extended for all projects.  That is my best educated

23 guess.  No less an authority than the high manager of

24 the county agrees with me.
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1 DR. LAWRENCE:  I don't see why we can't just

2 go ahead and recommend the 54 months, rather than going

3 through a process of putting time and labor and

4 everything into this and then you are in a position, I

5 guess, to reject the deadline.  Say it comes before the

6 Board after 24 months, (inaudible).  But it's not

7 unusual to take time to get these permits to do any

8 type of development.  So why don't we just recommend

9 the 54 months and be done with it?

10 CHAIRMAN:  Any motion?

11 DR. LAWRENCE:  I would make a motion.

12 MR. MITCHENER:  I would too, particularly in

13 view of the fact it says that none of these permits

14 have an objective time line.

15 DR. LAWRENCE:  And especially when we were

16 asking this is what we were talking about earlier, this

17 is guaranteeing you will get what you asked for, the

18 permits and everything else.  So, yes, I will make a

19 motion that we go ahead and allow them 54 months to get

20 this project on the road.

21 CHAIRMAN:  Madam Clerk, did you hear that

22 motion?  Does it have to be worded any other way?

23 CLERK:  I have a motion to allow the 54

24 months as requested by Apex.
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1 MS. WOMBLE:  And if I could, just for

2 clarification, this may help Madam Clerk.  Are you

3 moving to accept the proposed condition in their motion

4 that has -- there's three proposed.  The within 54

5 months from date of issuance, and it mirrors our

6 ordinance until number 3, because Timbermill has not

7 applied for a building permit.  So are you proposing to

8 adopt this language or just to extend the expiration

9 from one year to 54 months?

10 DR. LAWRENCE:  Well, I don't have a problem

11 with the adoption of the entire request.

12 MS. WOMBLE:  You don't have a problem with

13 this language in their proposal?

14 DR. LAWRENCE:  I don't have a problem with

15 it.

16 MS. WOMBLE:  Does that help, Susanne?

17 CHAIRMAN:  Madam Clerk, would you read the

18 motion?

19 CLERK:  The motion is to allow the condition

20 as requested by Apex.

21 CHAIRMAN:  Okay.  Now, discussion.  Anymore

22 discussion?

23 DR. KEHAYES:  The 1, 2 and 3, 1 and 2, is

24 that not part of the ordinance?
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1 MS. WOMBLE:  One and two mirrors our

2 ordinance, yes.

3 MR. MORRISON:  Number 3 actually gives you

4 more protection that's not in our ordinance.  They have

5 also have to be in a position -- they have to be far

6 enough along to ask for a building permit, before they

7 have to apply for it.

8 DR. KEHAYES:  Four and a half years.

9 CHAIRMAN:  Okay.  Any others?  I'm a little

10 skeptical of 54 months myself.  The 36 might be a

11 little bit better in my opinion, but I think because of

12 dealing with Riversound and the legislature tied us up

13 we had to -- gave them longer according to what we had

14 on our books, so we could not call the bonds because

15 the legislature extended the time now.

16 DR. LAWRENCE:  I work with FAA all the time. 

17 I know what kind of problems I have.

18 CHAIRMAN:   I understand with DENR and all

19 this, and I would like to get clarification on this. 

20 It seems like an awful long time, 54 months, but that's

21 just my opinion.

22 Okay, we need to -- all in favor of the

23 motion raise your right hand.  All opposed?

24 CLERK:  The motion passes four to two.
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1 CHAIRMAN:  Okay.

2 MR. MORRISON:  Mr. Campen, I believe you had

3 another condition?

4 MR. CAMPEN:  Yes, sir.  There's one more.  We

5 requested an additional condition be added to deal with

6 some concerns expressed by members of the Board about

7 avian and bat studies being available.  And the

8 requested condition reads: The study of the impact of

9 the Timbermill Project on natural resources and uses,

10 including avian, bat, and endangered and threatened

11 species required by North Carolina General Statute 143-

12 215 must be provided to the County at the time

13 Timbermill submits its Wind Permit Application to the

14 Department of Environmental Equality.

15 The statute requires that that part of the

16 application be reviewed.  It also provides that this

17 Board will get notice when the permit application is

18 filed.  And it will also get notice of the scoping

19 meeting that will be held at DEQ where the Board or its

20 representatives will have the opportunity to

21 participate in that process as well as there will be a

22 public hearing by the DEQ in the county.  So there will

23 be multiple opportunities for this Board to be

24 involved.  Ordinarily if you request a copy of the
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1 application you would receive it, and it would include

2 all that information.  What we are proposing to do is

3 rather than having the county wait to submit a request

4 that we would simply be required to provide that to you

5 simultaneously with our application.

6 MR. FLYNN:  This is an environmental

7 assessment, and you should have done this a long time

8 ago.

9 CHAIRMAN:  Okay.  Anything else?  Board

10 members, what say you on this?

11 MR. MITCHENER:  Mr. Chairman, I'm in favor of

12 that.  I think it's consistent with some of the

13 observations we've had, if you recall, from these

14 hearings.  It's a step in the right direction.

15 DR. KEHAYES:  I have a question.

16 CHAIRMAN:  Yes.

17 DR. KEHAYES:  The avian bat impact studies,

18 previous witnesses have said that was business

19 confidential, so we would not have access to them. 

20 When it goes to the DEQ, do they still maintain that

21 business confidential status so we would have trouble

22 accessing them, or at that point do they become public

23 record that anyone can access?

24 MS. WOMBLE:  My understanding is the
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1 condition they are proposing that they will turn that

2 study over to the Board, the County, when they turn it

3 into DEQ.  They are going to submit that to the Board.

4 DR. KEHAYES:  What's the big hairy deal?  If

5 it's going to be a public record we can access that. 

6 If it's business confidential, that's significant.

7 MR. HOWARD:  One thing is if they give it to

8 us as it goes in, we know that it's going in for sure. 

9 It's the timing, and we know what's going on as soon as

10 DEQ starts hearing it.

11 MR. MORRISON:  As to your question about

12 business confidentiality, if it's public record, it's a

13 public record.  I don't know why it would be business

14 confidential to make a report to DEQ.

15 MR. CAMPEN:  The applicant will submit the

16 information to the County in the same form it submits

17 it to DEQ.

18 MR. FLYNN:  Does that include the studies, in

19 specifics?

20 MR. CAMPEN:  Whatever is required by the

21 statute is what will be provided.

22 MR. FLYNN:  So you don't know then what it's

23 going to contain?

24 MR. MITCHENER:  You're going to give us a

mailto:sgrahamassoc@gmail.com


152

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 copy of what you submit to DEQ?

2 MR. CAMPEN:  By the same thing --

3 MR. MITCHENER:  This says you will give us a

4 copy of the reply you have from DEQ.

5 MR. CAMPEN:  I'm not sure I understand your

6 question.  Would you repeat it?

7 MR. MITCHENER:  I understood you to say that

8 when you make the application to DEQ we'll get a copy

9 of that.  My question is, when you get a response from

10 DEQ, will we get that at the same time?

11 MR. CAMPEN:  If you request a copy of the

12 application through DEQ, and they will notify you when

13 it is filed, you will have the opportunity to request

14 it, I believe that they will give you the opportunity

15 to participate throughout the process and you'll

16 receive copies of documents that are filed.  It's a new

17 process, so I can't promise that, but that's what I

18 understand.

19 MR. MITCHENER:  You said you would get a

20 response.  I think that's what where our question

21 stands, when do we have access to the response?

22 MR. MORRISON:  I know of no reason why the

23 response would not be a public record, do you?

24 MR. CAMPEN:  If it's a public record,
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1 certainly you're entitled to it.

2 MR. MORRISON:  Do you know of any reason why

3 it would not be a public record?

4 MR. CAMPEN:  Not as I see it today.

5 MR. MORRISON:  I don't either.  So the answer

6 is, yes, you can get it, probably online.

7 MR. FLYNN:  The Freedom of Information Act,

8 we've already tried the Freedom of Information Act, and

9 it was business proprietary and we can't get it.

10 CHAIRMAN:  But have you tried through DEQ? 

11 Do they have it in hand?

12 What say you on this request?

13 MR. MITCHENER:  Mr. Chairman, I move we grant

14 it.

15 CHAIRMAN:  Is that a motion that we grant?

16 MS. WOMBLE:  Is that his proposed language?

17 MR. MITCHENER:  The avian and bat impact

18 studies --

19 MS. WOMBLE:  The proposed language by

20 Timbermill on page 3 of this motion, that we understand

21 the study of the impact of the Timbermill Project on

22 natural resources and uses, including avian, bat, and

23 endangered and threatened species required by N.C.G.S.

24 143-215.119(a)(10) must be provided to the County at
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1 the time Timbermill submits its Wind Permit Application

2 to DEQ.

3 MR. MITCHENER:  Thank you.

4 CHAIRMAN:  Okay.  Any other?

5 Madam Clerk, did you get it?

6 CLERK:  Yes.

7 CHAIRMAN:  Do you agree with that?  All in

8 favor raise your right hand.  All opposed?

9 CLERK:  That was unanimous.

10 CHAIRMAN:  Okay.  Mr. Flynn, do you have any?

11 MR. FLYNN:  I do.

12 CHAIRMAN:  Okay.

13 ADDITIONAL CONDITIONS PROPOSED BY MR. FLYNN

14 MR. FLYNN:  We would like Apex to formally

15 notify the County and the Opponents when a permit, a

16 state and federal permit is applied for and when any

17 permit is approved and any permit is denied, that they

18 formally notify us.

19 CHAIRMAN:  Madam Clerk, did you get that?

20 CLERK:  If I understand it, you want the

21 condition to state that Timbermill formally notify the

22 county when federal and state permit applications are

23 applied for, when approved and when they are denied.

24 MR. FLYNN:  And the Opponents as well.

mailto:sgrahamassoc@gmail.com


155

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 CLERK:  I'm sorry?

2 MR. FLYNN:  And the Opponents.

3 CLERK:  And the Opponents.

4 MR. MORRISON:  I don't know that we have the

5 authority to provide it to the Opponents, but you can -

6 - it's public record here, and the Opponents can

7 inquire of their Commissioner to make sure they get

8 that.  But I think perhaps, Mr. Flynn, let's see if

9 this would be better.  That Timbermill be required to

10 provide the County with copies of all applications and

11 subsequent rulings by the permitting agency to which

12 they applied.

13 MR. FLYNN:  That's acceptable.

14 CHAIRMAN:  Yes, sir, Mr. Campen.

15 MR. CAMPEN:  Timbermill is willing to provide

16 the notice that Mr. Flynn requested, notice to the

17 County of an application being filed, or an application

18 being approved or denied.

19 CHAIRMAN:  When an application has been filed

20 it's a public record.

21 MR. MORRISON:  As I said, there's always a

22 possibility of proprietary information, but that would

23 have to be made by the agency to which it was

24 submitted, like the Division of Environmental Equality,
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1 but other than that, yes, it would be a public record. 

2 CHAIRMAN:  Okay.

3 MR. MORRISON:  The advantage of what Mr.

4 Campen is proposing to the County is we would not have

5 to make determinations as to whether it is proprietary

6 or not and would not have to worry about whether we had

7 to protect it as proprietary.  That would then shift

8 the burden to the agency.

9 CHAIRMAN:  Okay.  Board members, you've heard

10 the request.  What say you?

11 DR. KEHAYES:  Isn't this part of state law? 

12 Permit applications, requirements, permit applications,

13 scoping meeting and notice, notice no less than 21 days

14 prior to the scheduled permit application, scoping

15 meeting, you've got to notify Board of Commissions for

16 each county and the governing body of each municipality

17 in which the wind energy facility is proposed to be

18 located.

19 Isn't this just business as usual that you've

20 got to inform the county commissioners of these things?

21 MS. WOMBLE:  I think there is a notification

22 process by which they are required to notify the Board

23 of Commissioners.  I think the request Mr. Flynn is

24 making is that immediately upon application that the
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1 Applicant will notify the Board where I think the DEQ

2 process requires notification a little bit later in the

3 process.  It's not immediate upon submission of the

4 application to the state.  So, yes, they are required

5 to notify the Board of Commissioners.  I think it's

6 different timing.  I think what Mr. Flynn is asking is

7 that the Applicant be required to notify the Board

8 immediately upon making the application and not waiting

9 for the statutory requirement.

10 MR. FLYNN:  Thank you.

11 MS. WOMBLE:  Is that right?

12 MR. FLYNN:  Yes.

13 MS. WOMBLE:  That's my understanding of his

14 request.

15 MR. MORRISON:  And Timbermill said they are

16 willing to do that.  This is a non-controversial

17 matter.  Take notes.

18 CHAIRMAN:  Okay.  I'm waiting on the Board

19 for a motion.

20 MR. MITCHENER:  Mr. Chairman, will you ask

21 the Clerk to read the motion?

22 CHAIRMAN:  There is no motion.  That's why

23 I'm asking the Board.

24 CLERK:  I can read the proposed language, but

mailto:sgrahamassoc@gmail.com


158

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 there's no motion.

2 MR. MORRISON:  I believe the proposed

3 language,if any Commissioner is interested in making

4 such a motion, is that Timbermill will furnish to the

5 County notification, that is, notice, that they have

6 filed an application with a certain agency, state or

7 federal, and they will do that simultaneously with the

8 filing.  Further, that they will also notify the County

9 if they receive a ruling from that agency.  Is that

10 correct, Mr. Campen?

11 MR. CAMPEN:  Just to clarify, what we would

12 notify the county of is the application being filed or

13 a decision to deny or approve getting a ruling.

14 MR. MORRISON:  Yes, sir.  If you would

15 prefer, we can probably state, and the ruling from the

16 agency, either approving or denying the application.

17 MR. CAMPEN:  That would be fine.

18 MR. MORRISON:  All right.  These are

19 notifications.  These are not entire copies of the

20 proceedings, but they will be done simultaneously.

21 So, the motion, Commissioner, would be that

22 Timbermill furnish to the County notice of any filing

23 with any agency simultaneously with the filing and

24 notice of any ruling accepting or rejecting their
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1 application from that agency immediately upon receipt

2 of the same by Timbermill.

3 MS. WOMBLE:  Give us a minute so Susanne can

4 get a written motion to read back to the Board.  Okay?

5 CHAIRMAN:   Thank you.

6 MR. MORRISON:  Then, Commissioner, you can

7 say, so moved.

8 CHAIRMAN:  Okay, Commissioners.

9 CLERK:  The language being, Timbermill will

10 notify the County that it has applied for any state or

11 federal permit at the time Timbermill applies for the

12 permit.  Timbermill will also provide the agency

13 decision to the County either approving or disapproving

14 the permit application.

15 MR. MORRISON:  No.  Provide notice of the

16 agency decision.  Will not provide the decision itself.

17 CHAIRMAN:  Did you get that change?

18 MR. MITCHENER:  That's agreeable, Mr.

19 Chairman.

20 MR. MORRISON:  So moved.

21 CHAIRMAN:  You make a motion?

22 MR. MITCHENER:  I make a motion (inaudible).

23 MR. MORRISON:  The record should reflect

24 Commissioner Mitchener said, so moved.
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1 CHAIRMAN:  Okay.  Motion on the floor.  Any

2 discussion?  All in favor, raise your right hand.  All

3 opposed?

4 CLERK:  That was unanimous.

5 CHAIRMAN:  Anything else, Mr. Flynn?

6 MR. FLYNN:  No.

7 CHAIRMAN:  Okay.

8 MR. FLYNN:  Mrs. Womble's conditions on the

9 application, I would request that numbers one through

10 eight, all that be a public hearing.  Some of that is

11 behind closed doors, or it could be construed as being

12 behind closed doors, and I would like it to be part of

13 the public record.

14 MS. WOMBLE:  Mr. Flynn, I just want to

15 clarify so everyone understands what we're referring

16 to, that I have not submitted any proposed conditions. 

17 Are you referring to Ms. Bryant's proposed conditions

18 from her report?

19 MR. FLYNN:  I'm sorry.

20 MS. WOMBLE:  That's fine.

21 MR. FLYNN:  Someone said it was you, and

22 that's what I heard.

23 MS. WOMBLE:  That's fine.  I just wanted to

24 clear that up, that I don't have a list of proposed
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1 conditions floating out there.  He is referring to Ms.

2 Bryant's report and the conditions you've already voted

3 on.

4 CHAIRMAN:  Okay.  Yes, sir.

5 MR. CAMPEN:  We don't believe that's

6 reasonable at all to ask this County to hold public

7 hearing on when our folks file a final civil site

8 design.  It's provided to TRC,  Or notifying the County

9 of proposed changes to the information contained in the

10 application.  These are -- most of these are routine

11 matters that do not warrant a public hearing.

12 MR. MORRISON:  I believe this would be such a

13 substantial variation in the existing ordinance and you

14 would be creating standards of a quasi-judicial

15 hearing, so on and so forth.  I do not believe this

16 would be appropriate.  I don't think it would be

17 (inaudible) to do that.  But all those rulings are

18 public notice.  And he can ask -- you can ask the

19 Planning Department to inform him anytime there is a

20 ruling.  Ms. Bryant can put that on (inaudible) as a

21 continuing public records request.

22 CHAIRMAN:  Anything from the Board?  Any

23 action on this?  Anything else?

24 MR. FLYNN:  Yes.  Let's see, I would ask that
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1 the negotiation that the county has regarding fees,

2 taxes, prior agreements to this application be

3 discussed in a public venue and agreements be made

4 public.  Everything that the County does in regards to

5 money be made public.

6 MR. MORRISON:  I believe that would be

7 outside the scope of this permit.  That would be

8 addressed by other County Ordinances, what you do with

9 your money.  That's not part of this proceeding.

10 CHAIRMAN:  Yes.  I think that's the way we

11 have it.

12 MR. FLYNN:  Can we establish how many bird

13 kills will stop the turbine operations?  Can we put a

14 number to that, bird and bat conditions?

15 MR. MORRISON:  I don't believe we have

16 jurisdiction of that.  That would be controlled by

17 state authorities.

18 MR. FLYNN:  Can the Board recommend a number

19 to the state agencies?

20 MR. MORRISON:  They can make an informal

21 recommendation at their hearing.  Remember now, DEQ is

22 going to conduct hearings to address that to them. 

23 They are better able to make the determinations.  There

24 are going to be multiple other public hearings
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1 conducted by multiple other state and federal agencies.

2 MR. FLYNN:  I would propose that any turbine

3 if it's moved within an existing -- if it's moved

4 whatsoever from the proposed application that it

5 requires a new application because of all the noise and

6 flicker studies and all these things.  All the things

7 that are contained within the scope of that particular

8 turbine.

9 CHAIRMAN:  Commissioners, did you hear what

10 he said?  I've got a commissioner that didn't hear you. 

11 Can you repeat that?

12 MR. FLYNN:  If a turbine is moved, it

13 requires a new application from the proponent because

14 of all the ramifications with the noise and flicker,

15 the sound, everything that was discussed regarding the

16 overall project, which, again, was based on a lot of

17 computer simulations.

18 CHAIRMAN:  Any action on what he has

19 requested?

20 DR. LAWRENCE:  I thought we covered it.  I

21 thought we agreed upon that.

22 CHAIRMAN:  He's asking to change it.  What we

23 covered allows the Planner to make that decision as to

24 whether it meets the conditions; is that correct?  And
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1 what he is asking is for a new application process; is

2 that correct?

3 MR. MORRISON:  I think the law is already in

4 place to answer his concerns.  If it is a material

5 change, and that would be for the Planner to determine,

6 then, yes, it would come back to you.  If it is not a

7 material change, the Planner can make the decision on

8 her own.

9 DR. KEHAYES:  Mr. Flynn.

10 MR. FLYNN:  Yes, sir.

11 DR. KEHAYES:  You're breathing into the

12 microphone.

13 MR. FLYNN:  I'm sorry.

14 CHAIRMAN:  Any action?

15 MR. FLYNN:  I would ask that the Board of

16 Adjustment, the decommissioning proceedings, that that

17 would be performed at a public hearing or something

18 formal to the public every two years on the process of

19 decommissioning, determining whether a new surety bond

20 is required.

21 MR. MORRISON:  Are you asking the

22 decommissioning bond determination be taken from the

23 Board of Commissioners and vested with the Board of

24 Adjustments?
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1 MR. FLYNN:  It's my understanding that the

2 Board of Adjustments would bring it up to evaluate that

3 every two years.

4 MR. MORRISON:  I think that's done by the

5 Board of Commissioners.

6 MR. FLYNN:  Board of Commissioners, okay.

7 MR. MORRISON:  So you would probably want it

8 to stay here rather than -- then you're dealing with

9 County Commissioners.  Okay?

10 MR. FLYNN:  And I would recommend independent

11 industry experts be involved in that process, someone

12 outside of Apex.

13 MR. MORRISON:  That's always in the

14 discretion of the Board to do that.

15 MR. FLYNN:  Then I would ask that the County

16 pay for all the costs, and the interest (inaudible).

17 CHAIRMAN:  Would you repeat what you just

18 said?

19 MR. FLYNN:  Any evaluation of the

20 decommissioning cost be absorbed by the County.  That

21 study every two years, you never determined who was

22 going to pay for it.  I'm saying the County should pay

23 for it.

24 MR. MORRISON:  You would want that borne by
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1 the Applicant, would you not, not the County?

2 MR. FLYNN:  We would determine -- the

3 Applicant, that's fine.  Somebody has to pay for it.

4 MR. MORRISON:  Well, the burden would be upon

5 the Applicant to provide the information to us, so

6 that's already been addressed.

7 MR. FLYNN:  The interest on this surety bond

8 should go to the County.

9 MR. MORRISON:  I don't think we can do that. 

10 We can't be in the money making business on an

11 application.

12 CHAIRMAN:  That hasn't been determined yet, I

13 don't think.

14 MR. FLYNN:  I'm done.

15 CHAIRMAN:  Thank you.  There has to be a

16 final vote with conditions, approval or denial, either

17 way?

18 MR. MORRISON:  I think it would be

19 appropriate, given the Board discussion, for the Chair

20 to entertain a motion to approve the application with

21 all conditions heretofore approved.  It will be a very

22 short motion.

23 DR. LAWRENCE:  So moved.

24 CHAIRMAN:  Madam Clerk, can you -- did you
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1 hear Dr. Lawrence?

2 CLERK:  The motion is to approve the

3 application with all conditions heretofore approved by

4 the Board.

5 DR. LAWRENCE:  Yes, that's it.

6 CHAIRMAN:  The motion is on the floor. 

7 Anymore discussion?  All in favor raise your right

8 hand.  All opposed?

9 CLERK:  That was unanimous.

10 CHAIRMAN:  At this point what else can we do?

11 MS. WOMBLE:  I'm sorry.  We were discussing. 

12 I think we need to recess this meeting and to come back

13 for a final approval of the draft order, because there

14 needs to be a formal written order based on your

15 decision with the conditions set forth in that.

16 MS. ROSS:  Mr. Chair, Madam Attorney, if the

17 Board would allow us to make a proposal on that point.

18 CHAIRMAN:  Go ahead.

19 MS. ROSS:  We would propose to provide a

20 draft proposal to the County Attorneys for their

21 consideration understanding they will take that as well

22 if the opposition so chooses to provide one and then

23 prepare and present to the Board a written decision for

24 the Board's approval.  I believe it is our
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1 understanding -- I could be wrong -- that there is a

2 board meeting scheduled for November 21st, at which

3 that written decision could be on for consideration.

4 MR. MORRISON:  Yes, we --

5 CLERK:  That's the week of Thanksgiving. 

6 There's a possibility that meeting will be changed.

7 MR. MORRISON:  When is our next board

8 meeting?

9 CLERK:  We had rescheduled the meeting from

10 the 7th to the 14th.  As of today that was just done. 

11 So we're meeting on the 14th, and we're also scheduled

12 to meet on the 21st, but because that is the week of

13 Thanksgiving, there is a possibility that meeting may

14 be canceled.

15 MS. ROSS:  We would provide -- we would

16 propose to provide a written decision to the county

17 attorney for their consideration and use by November

18 9th, which would then allow them to turn it around.

19 MR. MORRISON:  That's fine.  The final result

20 is the responsibility of the County Attorney, but

21 obviously we would want input.  So the recommendation

22 would be that you recess this meeting until your next

23 scheduled meeting of the November 14th at what time,

24 Madam Clerk?
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1 CLERK:  The regular meeting is scheduled for

2 6:00 p.m.

3 MR. MORRISON:  All right.  So it begins at

4 6:00, so you could do this at 5:30?

5 CLERK:  We have a 4:30 already scheduled for

6 that day.  We may be able to be out by 5:30.

7 MR. MORRISON:  All right.  Well, it's just

8 put it on and we'll keep going until it's done.  All

9 right?  So, Mr. Chairman, it would be the

10 recommendation of counsel that this meeting be recessed

11 until November 14th at 5:30 for the sole purpose of

12 executing a written decision on this application,

13 review and execution of that decision.

14 I'm just recommending, Mr. Chairman.

15 MR. NIXON:  I have to cut short a trip.  Is

16 everybody okay with that, 5:30?  I think the COA

17 meeting is at 4:30; is that correct?  So an hour should

18 be enough for that.  So 5:30.  This hearing is in

19 recess.  Thank you.  5:30 here at the Public Safety

20 Center.  What's the date?

21 CLERK:  November 14th.

22 CHAIRMAN:  November 14th.

23

24
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Court Reporter & Notary Public
Notary Public Number:  19940760073
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1 CHAIRMAN:  Okay, we're going to come out of

2 recess in the CUP Hearing 16-01, Chowan County.  At

3 this time I would like to ask the County Attorney to

4 explain the written order we're looking at here on your

5 table.

6 MS. WOMBLE:  Good evening, Commissioners. 

7 This afternoon you should have received a copy of the

8 Order.  John and I have both been over this Order in

9 great detail.  This Order was sent out to both parties

10 for their review and comment.  I received very minimal

11 comment from Timbermill.  It was mostly related to

12 punctuation and things like that, so nothing related to

13 the content itself.  I didn't receive any comment from

14 the opposition, so the --

15 MR. FLYNN:  Could I explain why?

16 MS. WOMBLE:  -- the Order that is in front of

17 you is a summary of the -- it starts with Summary of

18 Proceedings and then Findings of Fact, which is a

19 summary of the evidence.  And at the end you will find

20 the Conclusions of Law, which are the specific findings

21 that this Board needed to make in regard to the

22 decision.  Then in addition there were -- attached are

23 the conditions that were all voted on.  So this is the

24 Order, and, of course, a written Order is required by

mailto:sgrahamassoc@gmail.com


3

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 law, and that's why we are here tonight for you to

2 review and approve.

3 CHAIRMAN:  Okay, Commissioners, if you have

4 any particular questions, legal, we can go into closed

5 session if you so ask.

6 MR. MITCHENER:  Chairman, can we have a few

7 minutes?

8 CHAIRMAN:  Yes, sir.

9 DR. KEHAYES:  I have a question.

10 CHAIRMAN:  Yes, sir.

11 DR. KEHAYES:  Who bears the cost of

12 reassessing the decommissioning?

13 CHAIRMAN:  Can you use the microphone, sir?

14 DR. KEHAYES:  Who bears the cost of

15 reassessing the decommissioning bond?

16 MS. WOMBLE:  So when you guys did that

17 particular condition, there was no specific as to who

18 bears the cost to reassess that.  However, the

19 Applicant, Timbermill, has to provide verification

20 every two years, so I think it would be appropriate

21 that Timbermill would be providing that information. 

22 And it would be at their cost to provide that

23 information to the county.

24 DR. KEHAYES:  And if they sold the property,
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1 would this carry to the successors?

2 MS. WOMBLE:  Whoever -- if this project gets

3 assigned to someone else or sold to someone else, the

4 permit requirements are still the permit requirements,

5 and they have to comply with those, whomever is

6 operating the project.

7 DR. KEHAYES:  But in black and white it

8 doesn't specify who will bear the cost?

9 MS. WOMBLE:  No, it does not.

10 DR. KEHAYES:  So whoever got it down the road

11 could --

12 MS. WOMBLE:  Well, it's a requirement that

13 they provide this information, so the county does not

14 have to -- the county can't create this information

15 themselves, so I think it is implicit that Timbermill,

16 whoever is operating the project, will provide an

17 assessment as to the decommissioning cost.

18 DR. KEHAYES:  Thank you.

19 DR. LAWRENCE:  I just have a minor thing.

20 Looking at page 14, the signature line.

21 MS. WOMBLE:  At page 14?

22 DR. LAWRENCE:  Yeah, the signature.

23 MS. WOMBLE:  Oh, yes.

24 DR. LAWRENCE:  Would it be the Chair?
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1 MS. WOMBLE:  Actually, Susanne emailed me

2 this afternoon, and I think we would change that to the

3 Vice Chairman.

4 DR. LAWRENCE:  Thank you. 

5 CHAIRMAN:  Was there any other, staff, on the

6 county side, corrections that would need to be noted or

7 that would have to be noted?

8 Susanne, I think you said you had a few?

9 CLERK:  She has already made those

10 corrections.

11 MS. WOMBLE:  And Elizabeth Bryant has

12 reviewed this Order as well, and she approved it as

13 well.  And it has been circulated to Mr. Howard and, of

14 course, Susanne reviewed it as well.

15 DR. KEHAYES:  And as a reminder, we've got --

16 where were the two -- let's see, the no meaningful

17 amount of electricity was one change, and the every two

18 year bond.

19 MS. WOMBLE:  So the meaningful amount of

20 electricity is on page 12 under Decommissioning, Sub a,

21 and it is the third line.

22 DR. KEHAYES:  But were there -- other than

23 those two that I mentioned, were there --

24 MS. WOMBLE:  There is, also right above that,
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1 "No turbine may be moved to any location outside of the

2 blue grid, of Tab 18 of the Application, without

3 subsequent permission of the Chowan County Board of

4 Commissioners."  And then the two years reassessment

5 were the-- and I actually have my specific notes.  I

6 think those were the only ones that the Board -- then

7 we added also, the Applicant will engage in a sound

8 monitoring program.

9 DR. KEHAYES:  What page is that on?

10 MS. WOMBLE:  That's on page 13, about midway

11 down.  You'll see, Applicant will engage in a sound

12 monitoring program.  That was also a condition that we

13 added to the list by Ms. Bryant.  And then the final

14 condition on Page 14, "Applicant will notify the County

15 that it has applied for any State or Federal permits at

16 the time Timbermill applies for the permit.  Timbermill

17 will also provide the notice of the agency decision to

18 the County either approving or disapproving the permit

19 application."  That was also a condition that this

20 Board added at the request of Mr. Flynn.  And those

21 were all the conditions added to the list that Ms.

22 Bryant had in her report that you voted on.

23 We also had the benefit of the transcript

24 from your meeting, and utilized that to review for the 
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1 conditions to ensure that we didn't miss one.

2 MR. FLYNN:  I did not receive one of those.

3 DR. KEHAYES:  If Timbermill is denied their

4 application, when submitted at the State or Federal --

5 if the State or the Federal denied this, does that

6 automatically --

7 MS. WOMBLE:  Terminate the --

8 DR. KEHAYES:  -- terminate the Conditional

9 Use Permit?

10 MS. WOMBLE:  I don't know enough about the

11 State and Federal permitting to give you a definitive

12 answer, although the expiration terms of this permit

13 are set out as to what would cause it to expire, so I

14 guess the possibility exists that if they were denied

15 at the State or Federal level, they could reapply and

16 get approved subsequently, but I'm not sure how the

17 State or Federal process works, so I guess it would be,

18 at least hypothetically speaking, if Timbermill applied

19 tomorrow and was denied tomorrow but reapplied within

20 the window of this permit and would be approved, they

21 would meet the qualifications within this permit.  So

22 to say if they were denied it was an automatic

23 termination to the permit, no.  That's not how this is

24 set up.  But they would have to fall within the
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1 parameters of this permit and how the conditions are

2 set out.

3 MR. FLYNN:  I would object to that analysis,

4 because it's not a part of the testimony.

5 MS. WOMBLE:  He objected to my analysis about

6 the State and Federal permitting.  This isn't evidence. 

7 You guys have made the decision.  The decision is made. 

8 This is just whether you're going to approve this Order

9 or not.  And, again, I think I prefaced my comment by

10 saying I'm not very familiar with the State or Federal

11 permitting, so hypothetically speaking it would have to

12 fall within the termination, the expiration or

13 termination of the permit within the contents that are 

14 here.

15 MR. FLYNN:  Again, I object.

16 MR. BONNER:  They've got 54 months to start

17 construction.  They cannot get a building permit until

18 they have all their other permits approved.  So what

19 she is saying would be correct.  If they don't have all

20 the permits in 54 months and have not come to reapply

21 it would then expire.

22 DR. KEHAYES:  In 54 months?

23 MR. BONNER:  In 54 months.

24 CHAIRMAN:  Since this is not part of the

mailto:sgrahamassoc@gmail.com


9

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 evidentiary hearing, I think we could call on our

2 Planner if she needs to answer any of these questions

3 also; is that correct?

4 MS. WOMBLE:  Yes.

5 CHAIRMAN:  This CUP has been approved.  This

6 is the Order.

7 MR. BONNER:  Right.

8 MR. FLYNN:  Is discussion of the Order part

9 of the testimony in the quasi legal testimony?

10 MS. WOMBLE:  No.

11 MR. FLYNN:  It is not?

12 MS. WOMBLE:  No.

13 CHAIRMAN:  Mr. Flynn, I am going to allow you

14 to speak.  I heard your objection, and I think she has

15 addressed that issue.  What was something you wanted to

16 say?

17 MR. FLYNN:  I wanted to say some things for

18 the record, if I could.

19 CHAIRMAN:  Okay.

20 MR. FLYNN:  We didn't receive the

21 deliberation transcript, so I have no idea what is in

22 this document according to the testimony that was in

23 the transcript.  And so I object as a violation of due

24 process.
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1 CHAIRMAN:  So you didn't get the original

2 transcript of the evidentiary hearing?

3 MR. FLYNN:  Of the deliberations.

4 CLERK:  I got the finalized version at 12:15

5 today.

6 CHAIRMAN:  Yeah, we didn't get that ourselves

7 until today.

8 CLERK:  And I forwarded it to Mr. Flynn.

9 CHAIRMAN:  Was there something else, Mr.

10 Flynn?

11 MR. FLYNN:  Yes.  I believe because I did not

12 have the transcripts, the deadlines created were

13 arbitrary.  I was given the deliberations -- I mean I

14 was given time limits to respond to the conditions

15 here.  Because I did not have the transcript those were

16 arbitrary to me, and so I did not respond because I did

17 not have anything to base them on.  My memory of what

18 happened several weeks ago is not that accurate, so I

19 think it is unfair to have this meeting without my

20 being able to review what is in this document.  And I

21 also have a lot of problems with the presentation and

22 all the things that are in the Order.  It seems to me

23 that it's testimony that was not in the transcript, and

24 that's something else I haven't been able to determine,
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1 because I didn't have the final transcripts of the

2 closing arguments and the deliberations.  I feel that

3 these sections, most of it isn't relevant to the Order,

4 and they are testimony.  And I'm not sure that

5 conditions are agreed to, you know, and this is -- and

6 I don't know what the format for an Order is, but this

7 seems far beyond, because it's basically an

8 interpretation, in my opinion, of the few I did

9 recognize as what happened in the transcript as to part

10 of the formal testimony, you know, and that is another

11 thing that's unclear.  I mean, there are more line

12 items than I remember discussing as conditions to the

13 Order.

14 CHAIRMAN:  I'm going to let you expound on

15 that.

16 MS. WOMBLE:  And this is, Mr. Flynn, and of

17 course the Commissioners in particular, in regards to

18 this Order, again I will tell you that I have been

19 through this Order, John Morrison has been through this

20 Order.  We certainly wouldn't present something to you

21 that we did not think was an accurate representation of

22 what took place before you.  The conditions do not

23 start -- just so it's clear, the conditions do not

24 start until page 12 under number 7.  So all the

mailto:sgrahamassoc@gmail.com


12

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 conditions there were ones that were listed in Ms.

2 Bryant's report and the additional ones that this Board

3 requested and voted on unanimously, if I recall

4 correctly, and in regards to any sort of issues with

5 the Order, I have not heard anything from Mr. Flynn

6 regarding any concerns for the Order prior to just now. 

7 I've not received any correspondence asking for a

8 transcript in regards to any concern that he may have

9 about this Order.  But, again, I will just reiterate,

10 this is the Order before you.  It has been prepared,

11 reviewed several times, and this is what John and I

12 have presented to you.  Now if you, the Board, have any

13 requested changes, that's something you can discuss, if

14 you have any issues with anything in here, but the

15 conditions are all there and are as what was voted on.

16 CHAIRMAN:  Thank you.  I'm going to make this

17 real quick, since I gave an opportunity.  We're not,

18 I'm going to say, in deliberations anymore.  So if you

19 have -- I've let the Opponents speak.  Do you have

20 anything you want to say before we --

21 MS. ROSS:  The only thing we would add is we

22 have also reviewed the written decision and believe it

23 is a fair, accurate representation from the transcripts

24 that we have been able to review prior and appreciate
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1 the County Attorney's work in getting it before the

2 Board.

3 CHAIRMAN:  So what we have before you is the

4 review of the written Order that has been prepared for

5 you for you to review and take action on tonight.

6 What say you on this order?

7 MR. WINBORNE:  Mr. Chairman, I'd like to make

8 a motion.  Based upon the foregoing Findings of Fact

9 and Conclusions of Law, that it is hereby ordered that

10 the CUP Application be approved as submitted, subject

11 to the conditions set forth above.  This day of

12 November.

13 MS. WOMBLE:  So is your motion to approve the

14 written Order that has been presented to you tonight?

15 MR. WINBORNE:  That is correct.

16 DR. LAWRENCE:  Maybe with the modification,

17 because I want to make sure the thing about the

18 signature is on it.

19 MS. WOMBLE:  With the modification that the

20 Vice-Chair be on the signature line.

21 MR. WINBORNE:  That's fine.

22 CHAIRMAN:  Okay.  Madam Clerk, did you get

23 all that?

24 CLERK:  Yes.  The Motion that I put forward

mailto:sgrahamassoc@gmail.com


14

S. Graham & Associates
Court Reporting Services

P.O. Box 385
Elizabeth City, NC 27907-0385

(252) 264-4646     sgrahamassoc@gmail.com 

1 is the Motion to approve the Order with the

2 modification to the signature line to state Vice

3 Chairman.

4 CHAIRMAN:  Okay.  Anymore discussion?

5 Yes, sir, Mr. Kehayes.

6 DR. KEHAYES:  The 11 pages that are not part

7 of this --

8 MS. WOMBLE:  The 11 pages that are not part

9 of this -- I'm sorry?

10 DR. KEHAYES:  You said what we're voting on

11 is on pages 12, 13 and 14.

12 MS. WOMBLE:  Sure.  So both parties had the

13 opportunity to put before the County Attorney a

14 proposed order.  We received a proposed order from

15 Timbermill.  We did not receive a proposed order from

16 the Opponent, and I did follow up even after the last

17 meeting and reminded Mr. Flynn and Mr. Robison that

18 they did have the option to submit a proposed order for

19 our review.  And so this is a version of the proposed

20 order from Timbermill.  This is not -- this Order has

21 been changed by me and John and reviewed line by line

22 and sections added per mine and John's review.  So this

23 is a version of Timbermill's proposed order, but this

24 is -- which is common just in terms -- in the legal
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1 world.  If I go to court and try a case the Judge asks

2 for a proposed order from the parties.  And the Judge

3 takes a proposed order and makes the Order from that

4 and/or adopts one whole Order.  And so the County

5 utilized the proposed order from Timbermill.  However,

6 there were several changes, additions, modifications to

7 this Order.

8 MS. ROSS:  Mr. Chairman, if I may make one

9 clarification for the record, because I think it's very

10 important for the Motion to be clear.  May I?

11 CHAIRMAN:  Yes.

12 MS. ROSS:  You've voting on the entire

13 proposed Order, pages 1 through 14, I believe.  Ms.

14 Womble was just highlighting that the Conditions begin

15 on page 12, but you are voting on a written Decision,

16 and the Motion, the written Decision proposed, is to

17 include all 14 pages.

18 MR. FLYNN:  And that's what I'm objecting to,

19 is the other part.

20 CHAIRMAN:  So noted.  Ms. Bryant, could you

21 come to the podium, please?  Have you reviewed this

22 Order?

23 MS. BRYANT:  Yes, sir.

24 CHAIRMAN:  Are you satisfied with how it is
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1 written?

2 MS. BRYANT:  Yes, sir.

3 CHAIRMAN:  Have you looked at the conditions,

4 especially that we voted on?  I know you were not

5 there, but you have got the record, I'm sure.

6 MS. BRYANT:  Yes.

7 CHAIRMAN:  And is everything that we voted on

8 in the Conditions that you see?

9 MS. BRYANT:  Yes, sir.

10 CHAIRMAN:  Okay.  Any questions for Ms.

11 Bryant?  Anything else.

12 DR. KEHAYES:  I don't like this.

13 CHAIRMAN:  Okay.

14 DR. KEHAYES:  We voted, you know, to approve

15 the permit with these conditions.  And then in this

16 Order how much is said about -- nothing is said about

17 any opposition, is it?

18 MS. WOMBLE:  Well, you voted to approve the

19 permit and made -- and the Board, by a majority vote,

20 made all of the specific findings.  So in order to make

21 those findings, you had to adopt a set of facts from

22 the testimony that was presented.  And because you

23 voted to find all these things, these Findings of Fact

24 support the decision that you made.
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1 DR. KEHAYES:  Well, I didn't accept those

2 findings.  I voted against these things.  There's

3 nothing in here that says that it was a unanimous vote

4 on those four issues.  This is just saying the

5 Applicant put this forward and everybody agreed, and

6 there was no dissension at any point, for the record.

7 MS. WOMBLE:  So at the end the final vote was

8 unanimous to approve the permit with the conditions.

9 DR. KEHAYES:  Yes.  But they've listed Land

10 use Plan.  They've got their Conclusions of Law here,

11 but I didn't conclude that on those four -- on the

12 issues: substantially injure, endanger public health, I

13 didn't agree to that.  But everyone else did.  Because

14 everyone else on this Board agreed to it, by law I

15 would have to -- in the end product I have no reason

16 for voting against it.  In this Order I just think the

17 Summary of Proceedings is Apex's Summary of

18 Proceedings.

19 MS. WOMBLE:  Well, the Summary of Proceedings

20 is the kind of procedural history of the case.  And,

21 again, I have been through this.  I have made changes

22 to this.  This is not just Timbermill's version, and

23 I'm putting it before you.  I wouldn't be doing my job

24 if I did that.  I would be happy to add to the Summary
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1 of Proceedings that you -- that you were not unanimous

2 on the four grounds, on all grounds until the final

3 vote.  I mean I can add that.  I have it on my

4 computer, and I can add it for you.

5 DR. KEHAYES:  Well, and is Ms. Ross correct

6 that this thing has to be pages one through 14, or

7 could it be pages 11 through 14?

8 MS. WOMBLE:  Well, you need the Findings of

9 Fact to support your decision.  And so the pages 1

10 through 11 are the Findings of Fact that support your

11 decision.  And, again, you -- you are correct there is

12 no specific area in here in which your individual votes

13 were delineated, because at the end -- this is a

14 memorial -- this memorializes the final decision by the

15 Board, and that is -- and the way you proceeded through

16 the vote was very methodical leading to the final vote,

17 because at any point before that it could have failed. 

18 And so once you get to the final vote, this written

19 Decision, this written Decision memorializes that final

20 Decision.  So I can add to the Summary of Proceedings

21 the portion where your vote was no.

22 CHAIRMAN:  Okay.  We're debating this now.  I

23 have a little issue with that, because this is not

24 minutes.  The final vote was yes.  So this is something
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1 the Board has voted on again tonight.  And if he's not

2 satisfied, he can vote according to how he wants to

3 vote.  But I don't know that we need to go in and add

4 everyone's vote within the facts as far as the Order.

5 MS. WOMBLE:  That's recorded in the minutes.

6 CHAIRMAN:  Yes.

7 MS. WOMBLE:  All the votes are recorded in

8 the minutes.

9 DR. KEHAYES:  Thank you.

10 CHAIRMAN:  Any other commissioners?

11 DR. BONNER:  Would it affect anything by just

12 leave it as it is.  I mean does a modification need to

13 be made?  It's not necessary.  We all voted at the end.

14 CHAIRMAN:  I'm going to ask Ms. Bryant to

15 come back to the podium.

16 DR. KEHAYES:  I'm not making any motion.

17 CHAIRMAN:  I'm asking Ms. Bryant, because she

18 is our Planner and we're at a point where we can ask

19 these questions, because this is something that she has

20 probably been through many times already with other CUP

21 Apps, so --

22 MS. BRYANT:  I would say that generally

23 speaking the Conditional Use Permits that I have seen

24 were reflective of the final vote and that any voting
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1 that happens procedurally during the review of the

2 application is recorded in the minutes of the Board

3 making the decision and that the document that is sent

4 to record the final decision is one that is kind of a

5 procedural summation with the Findings of Fact and the

6 ultimate decision reached, with conditions, by that

7 authorizing Board.  Does that clear it up?

8 CHAIRMAN:  It does for me.  I just wanted to

9 make sure that the Board heard from our Staff on it

10 also, and you're part of our staff, too, but I just

11 wanted to make sure we heard everybody's testimony. 

12 Mr. Manager, do you want to say anything?

13 MR. HOWARD:  No.

14 CHAIRMAN:  Okay.  Any other discussion by the

15 Board?  There's a motion on the floor.  Could you read

16 the motion again, please?

17 CLERK:  The motion is to approve the Order

18 with the modification to the signature line to state

19 Vice Chair.

20 CHAIRMAN:  Okay.  All those in favor raise

21 your right hand.  All opposed?

22 CLERK:  That was unanimous.

23 CHAIRMAN:  Thank you.  I will seek the advise

24 of the attorney.  This should conclude this hearing. 
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1 At what point -- what do I say at this point?  Are we -

2 - any other legal?  Okay.  This meeting is adjourned. 

3 Thank you.

4 MR. FLYNN:  Mr. Chairman, I have one.  My

5 wife's name is spelled wrong in the document.  If you

6 could change that?

7 CHAIRMAN:  I called and asked about that

8 today.  I didn't know if that was the actual name, so I

9 was checking that myself.  Thank you.  I need a motion

10 to adjourn.

11 MR. BONNER:  So moved.

12 CHAIRMAN:  All in favor raise your right

13 hand.  All opposed?

14 Thank you.  Thank everyone who was involved,

15 and we really appreciate it.

16 (Whereupon the hearing was concluded at 6:05

17 p.m.)

18

19

20

21

22

23

24
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STATE OF NORTH CAROLINA )
                              ) C-E-R-T-I-F-I-C-A-T-I-O-N
COUNTY OF PERQUIMANS          )

I certify that the foregoing is a correct

transcript from the record of proceedings in the above-

entitled matter.

Stepnanie C. Graham, CVR-M                                          11/16/2016                     
Stephanie C. Graham, CVR-M November 16, 2016
Court Reporter & Notary Public
Notary Public Number:  19940760073
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Exhibit Number Description Date Notes
TIMBERMILL 

1 Timbermill CUP Application 8/22/2016

2 Application additions 8/22/2016

3 Site map 8/22/2016

4 Chowan County CUP findings 8/22/2016

6 Chowan Development Standards 9/26/2016

7 Tracy Butler Resume 9/26/2016

8 Distance to nearest residence 9/26/2016

9 Wind Turbine Illustration 9/26/2016

10 Cable Trench Diagram 9/26/2016

11 Mark Bastasch Resume 9/28/2016

12 Sound Pressure Level 9/28/2016

14 Shadow Flicker 9/28/2016

18 David Phillips Resume 9/26/2016

19 Kendra Kallevig-Childers Resume 9/28/2016

20 Decommissioning Report 9/28/2016

21 Supplement to decommisiion report 9/28/2016

22 Robert O'Neal CV 9/26/2016

23 Blade Drop/Throw 9/26/2016

24 Ice Drop/Throw 9/26/2016

25 Blade Drop/Throw 9/26/2016

26 Charles Moody Resume 9/27/2016

27 Impact Analysis 9/27/2016

redacted copy provided 9-29-

16

28 John Hecklau CV 9/26/2016

29 Visual Impact Assessment 9/26/2016

32 Alignment in screened views 9/26/2016

33 Christopher Ollson CV 9/28/2016

34 Article Wind Turbines/ Health 9/28/2016

35 Conclusions Turbines Health 9/28/2016

36 Audible Noise Guidelines 9/28/2016

38 Chowan Zoning Ordinance 9/27/2016

100 HDR Summary 8/22/2016

101 HDR review of Apex response 8/22/2016

102 HDR Review of NCDEQ Requirements 8/22/2016

208 Noise/ Health 9/28/2016

209 Noise/Sleep 9/28/2016

210 Article quality of life 9/28/2016

500 NC CAMA memo 11/4/2016

Opposition Cross

1 Jim Robison email from Tina Squaw 9/26/2016 Board advised to disregard



2 Realty Services memo to client 9/27/2016 not admitted

Opposition

1 Wayne Spiggle Report 9/28/2016 not accepted

2 Masburn Report 9/28/2016

Redaction was requried - Clerk 

and Board were provided a 

copy (after attorneys agreed 

released 11-3-16)

3 Pam Dodds CV 9/28/2016 not accepted

4 Elizabeth Alons map 9/28/2016

5

Timbermill Map of participating 

properties 9/28/2016

6 Twiford memo on DENR regulations 9/28/2016

7 Pam Dodds presentation 9/29/2016

County

1 memo from Planner to Brian 8/22/2016

2 8-17-16 memo to Brian from Planner 8/22/2016

3

hearing notices, staff report,HDR 

Summary, Apex reponse, HDR 

reponses 8/22/2016
































